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health care more difficult—but also
more important—than ever:

® More inmates: The number of people
incarcerated in county jails in North
Carolina more than quadrupled from
the 1970s to the 1990s.2 By 1998 the
average daily population of inmates
was about 13,250 statewide.? The
vast majority of inmates are “pretrial
detainees”—people who have been
charged with crimes but not yet tried
and convicted.*

e Sicker inmates: Inmates are in poor
health relative to the general popu-
lation. In a 2002 report to Congress,
the National Commission on Cor-
rectional Health Care noted that the
prevalence of mental illness, chronic
illness, and communicable disease is
higher among inmates than among
the general population.’ Some ill-
nesses suffered by inmates, such as
diabetes and hypertension, require
complicated medication regimens.
Other illnesses, such as active infec-
tious tuberculosis, potentially pose
risks to other inmates and jail per-
sonnel, if they are undetected or im-
properly managed.

e Costlier care: Health care costs have
soared, and they continue to rise at a
rate that exceeds the general rate of in-
flation. The National Commission for
Correctional Health Care has asserted
that, at the state level, expenditures
for inmate medical care are increas-
ing by about 10 percent each year.

In addition to potentially threatening
public health, lapses in jail medical care
can be personally tragic. In recent years
in North Carolina, there have been
several inmate deaths related to unmet
medical needs.”

Also, a number of inmates have com-
mitted suicide. Such incidents do not
necessarily point to lapses in medical
care, but they do demonstrate the im-
portance of recognizing and attending
to inmates’ mental health needs as well
as their physical ones.

This article briefly reviews govern-
ment’s legal duty to provide health care
to inmates. It then describes the ways in
which jail health care is provided in
North Carolina and discusses some of
the challenges that inmate medical care

creates for local governments that
operate jails.

The Legal Duty to Provide
Health Care to Inmates

North Carolina jails are legally obligated
to provide health care to inmates. This
requirement comes from both federal
and state law.

Federal Constitutional Law:

The “Deliberate Indifference”
Standard

Nearly thirty years ago, in Estelle v.
Gamble, the U.S. Supreme Court ruled
that the government has an obligation
to provide medical care to those whom

it incarcerates, and
that failure to pro-
vide such care may
violate inmates’
constitutional rights.
Jail medical care is
considered a condi-
tion of confinement.
When conditions of
confinement are
extremely severe or

When conditions of confine-
ment are extremely severe

or inadequate, they can
amount to cruel and unusual
punishment in violation of the
Eighth Amendment.

inadequate, they can
amount to cruel and unusual pun-
ishment in violation of the Eighth
Amendment. In Estelle the Court held
that the Eighth Amendment can be vio-
lated by the failure to provide necessary
medical care. The Court reasoned,

An inmate must rely on prison
authorities to treat his medical needs;
if the authorities fail to do so, those
needs will not be met. In the worst
cases, such a failure may actually
produce physical “torture or a lin-
gering death,” the evils of most
immediate concern to the drafters of
the Amendment. In less serious cases,
denial of medical care may result in
pain and suffering which no one
suggests would serve any penological
purpose. The infliction of such
unnecessary suffering is inconsistent
with contemporary standards of
decency .. .

The Estelle Court concluded that the
Eighth Amendment is violated by a jail
official’s “deliberate indifference [to an
inmate’s| serious medical needs.”?
What constitutes “deliberate indif-

ference” under this ruling? The U.S.
Supreme Court has held that a jail of-
ficial is deliberately indifferent to an in-
mate’s serious medical needs only if the
official actually knows that the inmate
has a serious medical need and fails to
take reasonable steps to deal with it.1°
Deliberate indifference therefore is more
than just negligence. An inmate may
have a solid claim for medical malprac-
tice or negligence under state laws but
still not be able to show that the circum-
stances were so harsh or inadequate that
they violated his or her constitutional
rights. For example, in Estelle the in-
mate had a series of medical diagnoses,
including hypertension and cardiac ar-
rhythmia, and a long history of inter-
actions with prison
detention officers and
medical staff regarding
the care of those
problems. The inmate
acknowledged that he
had received treatment
but claimed that
additional treatment
options should have
been pursued. The
Court held that the
allegations were not sufficient to amount
to a violation of the inmate’s constitu-
tional rights. At most they stated a
claim of medical malpractice that
should be pursued in state court.!

To establish the constitutional viola-
tion, an inmate also most show that the
need the jail official disregarded was a
“serious medical need.” Federal courts
have held that a serious medical need is
“one that has been diagnosed by a
physician as mandating treatment or
one that is so obvious that even a lay
person would easily recognize the neces-
sity for a doctor’s attention.” 12

All jail staff members with some
responsibility for medical care may
potentially be held liable for deliberate
indifference—from the medical staff
who actually provide the care, to the
detention staff who may be the first to
become aware that an inmate is ex-
hibiting a serious medical need, to the
jail administrator who is responsible for
jail health policies and staff training."3

People who are not employees of the
jail also may be held liable for violating
Eighth Amendment rights if they are
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North Carolina Jail Medical Plans

Section 153A-225(a) of the North Carolina General Statutes requires all local
government units that operate a jail to have a jail medical plan. The plan must
meet the following criteria:

¢ Be designed to protect the health and welfare of the inmates and to avoid the
spread of contagious diseases

e Provide for the medical supervision of inmates and for emergency medical
care, to the extent necessary for inmates’ health and welfare

e Provide for the detection, the examination, and the treatment of inmates who
have tuberculosis or sexually transmitted diseases

State regulations, commonly known as the North Carolina Jail Health Standards,
specify certain issues that the medical plan must address. It must describe the
health services that are available to inmates, and include policies and procedures
addressing each of the following:

e Health screening of inmates on admission
e Routine medical care for inmates

e Management of inmates with chronic illnesses or known communicable
diseases or conditions

e Administration, dispensing, and control of prescription and nonprescription
medications

e Management of emergency medical problems, including emergencies related
to dental care, chemical dependency, and pregnancy’

e Maintenance and confidentiality of medical records
e Privacy during medical examinations and conferences with qualified personnel

The regulations also specify that jails must have a sick-call procedure that allows
inmates to communicate their health complaints each day. In addition, the
regulations prohibit inmates from performing any medical functions in the jail,
and require the jail medical plan to be reviewed annually.?

The regulations are enforced by the Jails and Detention Section of the Division of
Facility Services, in the state’s Department of Health and Human Services.

Notes

1. State regulations define “emergency medical problem” as “a serious medical need,
including severe bleeding, unconsciousness, serious breathing difficulties, head injury, severe
pain, suicidal behavior or severe burns, that requires immediate medical attention and that
cannot be deferred until the next scheduled sick call or clinic.” T0A NCAC 14J) .0101(14).

2. 10A NCAC 14J .1001.

involved with inmate medical care. In a
case that originated in a North Carolina
prison, the U.S. Supreme Court held
that a physician who provided medical
services to prison inmates on a part-time,
contractual basis could be held liable
for such a constitutional violation.!*

North Carolina Law: The Duty to
Provide “Adequate” Care

Long before the U.S. Supreme Court
issued its decision in Estelle, the North
Carolina Supreme Court recognized the
state’s common law duty to provide
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medical care to inmates. In a 1926 case,
Spicer v. Williamson, the court wrote,
“The prisoner by his arrest is deprived
of his liberty for the protection of the
public. It is but just that the public be
required to care for the prisoner, who
cannot, by reason of the deprivation of
his liberty, care for himself.”!’ In 1992
the North Carolina Supreme Court re-
iterated this principle in Medley v. North
Carolina Department of Correction.
Drawing an analogy between the depen-
dency of inmates on their custodians for
medical care and the dependency of

children on their parents, the court con-
cluded that the state has a nondelegable
duty to provide adequate medical care
for inmates. ¢

Although the court in Medley referred
repeatedly to the duty to provide “ade-
quate” medical care, it did not define the
term or set standards for determining
adequacy. However, the court’s conclu-
sion that the Department of Correction
was liable for injuries that the inmate
suffered as a result of a physician’s negli-
gence suggests that to be considered
adequate, inmate health care in North
Carolina must conform to the usually
accepted standards of practice for
health care providers.'”

North Carolina law also requires
local governments that operate jails to
adopt jail medical plans that are “ade-
quate” to protect inmates’ health and
welfare.!® The statute that imposes this
requirement does not define “adequate,”
but it, along with regulations in the
North Carolina Administrative Code,
provides some guidance (see the sidebar
on this page). The ultimate decision
about whether a jail medical plan is
adequate is made by the local health
director. He or she must consult with the
local mental health, substance abuse,
and developmental disabilities authority
and then approve the plan “if it is
adequate to protect the health and
welfare” of the inmates."”

Although they are not as straightfor-
ward as they might be, North Carolina
statutes, regulations, and cases make
clear that the state’s standard for deter-
mining the sufficiency of the care
provided to inmates is more stringent
than the federal standard of deliberate
indifference.

Jail Health Care in
North Carolina

North Carolina jails meet their duty to
provide routine medical care in several
ways. Some hire their own health care
provider, who becomes an employee of
the jail or the sheriff’s office. Others
contract with a private health care pro-
vider or arrange for the local health de-
partment to provide services in the jail.
Some jails use these methods in various
combinations. For example, a jail might
employ a nurse and also contract with a



private physician to direct and supervise
the provision of care in the jail.

A small number of North Carolina
jails have medical staff in the jails twenty-
four hours a day, seven days a week. At
the other end of the spectrum, a few jails
have no health care provider on staff or
on contract and must transport inmates
to a local hospital or another commu-
nity health care provider for any routine
or emergency medical need.

State regulations require jails to have
policies and procedures for responding
to medical emergencies. Although all
jails should be able to provide first aid
or cardiopulmonary resuscitation around
the clock, only rarely does a North Car-
olina jail have the equipment or the staff
necessary to respond fully to a medical
emergency.2’ As a result, most jails use
emergency medical service agencies and
hospital emergency departments for
emergency care.

Challenges for
North Carolina Jails

Inmate health care poses complicated
challenges for North Carolina jails:
Inmates are more likely than the general
population to have serious medical
problems, some of which may threaten
the health of other inmates or jail per-
sonnel. Also, there is tension inherent in
the jail’s obligation to ensure adequate
health care for inmates while maintaining
the security of the facility. Further, the
health care that inmates require can be
extremely costly, but the resources avail-
able to pay for it may be quite limited.

The Nature of

Inmates’ Health Needs

There is ample evidence that inmates
have more severe health problems than
the general population. A 2002 report
to Congress by the National Commis-
sion on Correctional Health Care com-
piled some of this evidence and reached
the following conclusions: 2!

e Inmates are more likely to have
serious communicable diseases than
the general population. Between
13 and 19 percent of all HIV-
positive people in the United States
were incarcerated in 1997 (the year
studied in the report). Inmates are
five times more likely to have AIDS

than noninmates. Tuberculosis is at
least four times more common
among inmates than among nonin-
mates, and the figure may be higher.
Nearly a third of all people with
hepatitis C were incarcerated at some
point during 1997, as were as many
as 15 percent of all people with
hepatitis B.

¢ Many inmates suffer from chronic
diseases that require management
during their incarceration. During
the years studied in the report,
8-9 percent of inmates had asthma,
5 percent had diabetes, and 18 per-
cent had hypertension.

e Large percentages of inmates suffer
from mental illnesses. The report
considered jail and prison inmates
separately and found that in jails
alone, up to 20 percent had anxiety
disorders and up to 15 percent suf-
fered from major depression. Between
4 and 9 percent had posttraumatic
stress disorder, between 1 and 3 per-
cent had bipolar disorder, and about
1 percent suffered from schizophre-
nia or another

severe form of
psychosis.22

Jails® ability to
deal with the rising
numbers of inmates
with serious health
problems varies.

For example, some
North Carolina jails
have special “nega-
tive pressure” rooms
that allow them to
isolate inmates with
tuberculosis from the

in jails.

Jail detention staff and
health care providers alike
must attend to inmates’
well-being and the facility’s
security simultaneously.

The need to preserve security
can create tremendous
challenges for health care

general population,
but many jails do not have such
facilities.2* Local jails sometimes can
transfer inmates with medical needs
beyond the jail’s capacity to the state
prison system.?*

The Nature of the

Jail Environment

The primary mission of local jails is to
detain potentially dangerous people in a
secure setting. The provision of health
care to inmates is a necessary function
of jails, but it is not their sole function
or even their most important one. Jail

detention staff and health care providers
alike must attend to inmates’ well-being
and the facility’s security simultane-
ously. The need to preserve security can
create tremendous challenges for health
care in jails.

For example, jails in North Carolina
are required to have policies and pro-
cedures regarding privacy during medi-
cal examinations and conferences with
medical personnel.?’ The regulation that
imposes this requirement does not
elaborate on how it is to be achieved.
National standards for accrediting jail
health programs urge jail health care
providers to conduct clinical encounters
in private whenever possible and to
permit detention officers to observe or
listen to the encounter only if the inmate
“poses a probable risk to the safety of
the health care provider or others.”2¢
The purpose of protecting privacy is the
same in the jail as it is in any other
health care setting—to encourage hon-
est and complete communications so
that the patient can receive the most
appropriate care. At the same time, a
greater security risk undeniably exists
when trained security
personnel are not
present: medical
equipment can become
a weapon, or a health
care provider can
become a hostage. Jail
administrators may feel
caught between two
liability risks: the risk
of providing inadequate
medical care and the
risk of inadequately
protecting jail employees
and other inmates.

Detention officers
must escort inmates to health care
providers. This requirement can lead to
delays in inmates receiving care. In rou-
tine situations, delays may be unavoid-
able and reasonable, but in emergency
circumstances, delays may be life- or
health-threatening.

When inmates must leave the facility
for care, a greater risk of escape exists.
Some North Carolina jails make a point
of not telling inmates the times and the
dates of their medical appointments
outside the jail so that the inmates can-
not notify friends or family members
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who might assist them in an escape at-
tempt. Following the same rationale, jail
officials often keep inmates in the dark
about when they will be transferred
from one jail to another, or from jail to
prison. A frequent complaint of jail
medical staff is that they too are not
notified when inmates are to be trans-
ferred. This oversight can cause serious
disruptions in an inmate’s care if it
deprives medical staff of the opportun-
ity to prepare necessary medical records
and medications to send with the inmate.

Finally, jails rarely have medical staff
present around the clock, but inmates
can become ill at any time. North Caro-
lina jails are legally obligated to obtain
emergency medical care for inmates
when it is needed.?” A state regulation
defines “emergency medical problem”
and includes in the definition any medi-
cal need that cannot be deferred to the
next regularly scheduled sick call or
clinic.?® Whether or not to defer a medi-
cal need—a decision that can be difficult
for health care providers—often is de-
cided by detention officers.?” An error in
either direction has its costs. Failure to
obtain care may threaten the inmate’s
life or health.

On the other hand, emergency care
usually comes with a hefty price tag for
the county, so jails do not want to use it
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unnecessarily. Making a decision about
whether a situation constitutes an
emergency is further complicated when
detention officers have reason to believe
that an inmate may be exaggerating or
even inventing symptoms.

The Scope of
Legal Obligations

Jails unquestionably have a legal obliga-
tion to provide inmate medical care,

but numerous questions about the
scope of that duty are unanswered. For
example, many inmates spend a very
short time in jail.3® When, if ever, is it
permissible for a jail officer to defer
medical care for an inmate until the
inmate’s release? There is no clear legal
answer to this question. Probably it is
reasonable to defer care in some circum-
stances but not in others.

For example, suppose that before
being incarcerated, an inmate made an
appointment to have a dental cavity
filled in two weeks. He expects to be
out of jail within one week. Deferring
care of the cavity until the scheduled
appointment seems reasonable unless
an emergency—such as an abscess—
develops in the meantime. On the other
hand, an inmate with symptoms of strep
throat who expects to be out of jail

within a week should be treated at the
next scheduled time for routine health
care (again, sooner if the inmate is very
ill or an emergency develops).’!

For another example, suppose a per-
son is a “revolving-door” inmate—one
who is in and out of jail regularly—and
jail health care providers suspect her of
failing to attend to her health needs
when she is not in jail. If she then insists
on medical care while incarcerated, can
the jail refuse to provide it? This question
has an easy legal answer, but it some-
times frustrates anyone with an interest
in the county’s budget. The jail’s legal
duty to provide adequate medical care
to the inmate while she is incarcerated is
unaffected by her failure to obtain care
when she is on her own, even if the care
she needs while in jail is costlier than it
would have been if she had taken care
of herself while in the community.

Financing of Jail Health Care

The cost of health care in the United
States continues to rise at a rate that
outpaces inflation.?2 Jails are not
immune to this phenomenon. Indeed,
jails may suffer more from increasing
costs than other settings do, for inmates
as a group are poorer, sicker, and more
likely to need substance abuse or mental
health services than the general popula-
tion.?? In addition, in recent years the
number of inmates held in local jails
increased, and some evidence indicates
that jail inmates may be getting older.3*
Both of these facts contribute to
increasing health care costs for jails.?

In North Carolina, counties bear
most of the costs of health care. North
Carolina jail administrators and health
care providers often perceive—probably
correctly—that many (if not most) jail
inmates lack private medical insurance.3
Inmates with public insurance, such as
Medicaid, lose their eligibility for it
upon incarceration (not conviction).>” In
the absence of third-party payers, the
county becomes responsible for routine
and emergency medical costs.

North Carolina law permits local
jails to charge inmates a fee for routine
medical care. The fee may not exceed
$10 per incident and must be waived
for indigent inmates.’® The county must
pay any remaining costs.



State law also requires the county to
pay the cost of emergency medical ser-
vices unless the inmate has third-party
insurance. If the inmate has such insur-
ance and it has not terminated upon in-
carceration, the law requires the emer-
gency medical services provider to bill
the insurer first, and makes the county
liable only for any costs that are not
reimbursed by the insurer. It also
permits the county to attempt to recover
those costs from the inmate.’* The
county is required to pay only for emer-
gency medical care that is provided
while the inmate is in its custody. Efforts
to avoid this responsibility by releasing
the inmate are likely to be unavailing.

The state Department of Correction
pays jails a portion of the cost of inmate
health care if the inmate has extra-
ordinary medical expenses, has been
convicted (and thus is not a pretrial de-
tainee), and fits into one of the follow-
ing categories: is serving a sentence of
thirty days or more, has been sentenced
to state prison but been held in the local
jail for more than five days, or is a
parolee or postrelease supervisee await-
ing return to state prison and has been

T

held in the jail for more than five days.
“Extraordinary medical expenses” are
defined as expenses associated with
hospitalization, outpatient care expenses
that exceed $35 per occurrence or
illness, or the cost of replacing broken
eyeglasses or dental prosthetic devices,
provided that they are broken while the
inmate is incarcerated.*!

The high cost of medical care may
tempt jails to engage in what one legal
commentator has described as “creative
early release programs.”# Although
the temptation may be understandable,
it is not legally defensible. In the only
reported North Carolina case on this
issue, the N.C. Court of Appeals held
that a county was not relieved from
financial responsibility when it arranged
to have an unconscious inmate released
from custody after he was hospitalized
for meningitis.* Federal courts in other
jurisdictions have found jails deliber-
ately indifferent to inmates’ serious
medical needs when they have released
inmates rather than provide needed
medical care.* Release of a medically
needy inmate also may run afoul of
penological objectives, if an inmate’s
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medical condition becomes a more
important consideration than public
safety in deciding whether an arrestee
should be granted pretrial release.

Conclusion

Some North Carolina jails take on the
responsibility and bear the costs of in-
mate health care because the law says
they must. Others may view it as a moral
or ethical obligation. A third view posits
that inmate health care ultimately is
beneficial to society as a whole because
the vast majority of inmates will return
to the community and it is better if they
return free of infectious diseases that
could spread to others. Moreover, pre-
venting or treating their chronic con-
ditions while they are incarcerated may
be more cost-effective than not treating
or undertreating those conditions, with
the result of worse medical problems
that require costlier care.

Whatever the underlying rationale,
the bottom line is clear: Counties that
operate jails must provide inmate medi-
cal care and are probably going to pay
most of the costs of it. Furthermore,
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failure to provide adequate care could
result not only in adverse health conse-
quences for inmates but in liability

for the county. Provision of care occurs
in an environment that poses unique
challenges for all involved, from
detention officers who must decide
whether they are witnessing a true
medical emergency to the jail health
care providers who must constantly
strike the balance between protecting
their patients’ privacy and protecting
their own safety. Therefore, everyone
with a stake in the county jail would be
wise to learn more about local inmates’
health care needs and the county’s legal
duties for jail medical care, and to
consider how the county can meet those
obligations in a way that is both fiscally
responsible and protective of public
health and safety.

Notes
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292-93.
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490, 132 S.E. 291, 293 (1926). In Estelle the
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Claims Act for the malpractice of a physician
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17. This is consistent with the U.S. Supreme
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who avoided liability under Section 1983 of
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and accompanying text.

18. N.C. GEN. STAT. § 153A-225(a)
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19. After the local health director deter-
mines the plan to be adequate, the local
governing body (usually a county board of
commissioners) must adopt the plan. North
Carolina law does not establish clear legal
standards for determining whether a plan is
adequate. However, the N.C. Jail Health
Standards require the plan to include policies
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the sidebar on page 18). Thus, at a minimum
the plan must include those policies and
procedures. Furthermore, G.S. 153A-225(a)
identifies three goals that the plan must
address: (1) “protect the health and welfare of
the prisoners and . . . avoid the spread of
contagious disease,” (2) “provide for medical
supervision of prisoners and emergency
medical care for prisoners to the extent
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