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continues to publish and present on legal and ethical issues 
with special emphasis in a variety of clinical practice 
 settings. She remains active in nursing education and is 
currently employed as the Regional Director for Nursing 
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 NEW  TO  THIS EDITION

• Placement of the introductory legal content as the 
first two chapters

• Expanded content discussing the application of ethi-
cal theories and principles in nursing practice

• Additional of multiple ethical scenarios within most 
of the chapters

• Expanded coverage of employment laws, including 
the Patient Protection and Affordable Care Act

• Incorporation of patient advocacy law within the 
chapter on delegation

• Updated case law examples

As with previous editions of the text, this latest edition of 
Legal and Ethical Issues in Nursing reflects the continuing 
influence that the law, legal issues, and ethical issues have 
on the professional practice of the discipline of nursing. 
This influence reflects the expanding autonomous roles of 
nurses, at all levels of educational preparation and licen-
sure, in the public and community health arena, in acute 
and subacute care settings, or in long-term and hospice 
settings. It also reflects innovative health care delivery 
models, the effects that federal and state laws have on the 
professional practice of nursing, and presents a more real-
istic incorporation of ethics with one’s legal accountability 
in the delivery of competent, quality nursing care. 

 This edition of the text is, once again, written for 
practicing nurses as well as individuals currently enrolled 
in various programs of nursing. The majority of the text 
addresses legal concepts and their application and is appro-
priate for nurses working in any clinical practice site. 
Hopefully, the text will continue to serve as a resource for 
practicing nurses and assist nurses in providing the most 
competent nursing care possible for the greatest number of 
patients/clients. An important caveat is that nurses are 
again reminded that this text is not intended to take the 
place of procuring advice and counsel from practicing 
attorneys and agency legal services as needed; the text is 
meant to augment the role of legal counsel and assist nurses 
in understanding the legal process, potential liability as it 
relates to ethical nursing practice, and begin to assist in 
preventing possible lawsuits or other legal actions. 

 With each edition, some features are altered and oth-
ers are retained. Popular features that were retained in this 
edition include the chapter previews, objectives, key terms, 
application exercises, guidelines, chapter summaries, and 
the “You Be the Judge” feature at the conclusion of the chap-
ter. New to this edition is the inclusion of ethical scenarios 

in most of the chapters, highlighting the need to reflect on 
the ethical delivery of quality health care while also consid-
ering the legal implications of this care. As before, some of 
the legal content was placed in chapters where it was 
deemed most relevant and most naturally placed for the 
content, with the reader referred to these chapters for a 
review of content as appropriate. Finally, all of the content 
was updated, revised, and new content added so that this 
edition is as accurate and up-to-date as possible. 

 This edition of the text, recognizing that a basic 
knowledge of the law and its enforcement is needed for 
better comprehension, returned this essential content to 
the first two chapters of the text. This first part of the text 
introduces the reader to the law and the judicial process, 
addressing sources and types of laws, the role of the court 
system in legal matters, and the importance of case law in 
determining standards of nursing care. This section of the 
text emphasizes the role of the nurse as an expert witness in 
defining professional standards of care and major legal 
doctrines and rules that underlie the practice of profes-
sional nursing. 

 Part 2 of the text explores ethics and ethical issues, 
acknowledging that ethical aspects of nursing confront 
nurses in practice settings with the same frequency and 
depth as do legal issues.  Chapter   3    provides an in-depth 
review of ethical theories and principles and fully describes 
ethical committees as they exist within health care facili-
ties.  Chapter   4    expands this content in applying this ethical 
content in nursing settings, addressing such issues as moral 
distress, the ethical role of advocacy within nursing, and 
the application of therapeutic jurisprudence. 

 Part 3 presents liability issues that can and do occur 
in all clinical practice areas. Included in this section of the 
text are chapters addressing standards of care; negligence, 
malpractice, and tort law; defenses to tort law; informed 
consent and patient self-determination; documentation 
and confidentiality; and professional liability insurance. 
Part 4 further expands how law impacts professional nurs-
ing practice, beginning with a discussion of nurse practice 
acts and the scope of nursing practice. This chapter is fol-
lowed by one that describes the role of advanced nursing 
practice, including the newer nursing doctor of nursing 
practice and the clinical nurse leader roles. The remaining 
chapters in this section incorporate the multiple employ-
ment and federal laws that confront nursing, the role of 
the nurse manager, and laws as they pertain to delegation 
and supervision. Content on the legal aspects of the advo-
cacy role for nurses has been added to the discussion 
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related to delegation and supervision. The final chapters of 
the text, Part 5, apply the impact of the law to individual 
clinical practice settings, including acute care settings, 
ambulatory and managed health care settings, public and 
community health settings, and long-term and home 
health care settings. 

 I am always amazed at how much I learn as I research 
and update new editions of this text. It is my hope that you 
will learn as much in reading and applying these materials. 

   Ginny Wacker Guido,   
JD, MSN, RN, FAAN     
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   2.   Compare and contrast the doctrines of precedent 
( stare decisis ) and  res judicata.   

   3.   Define and give an application of both jurisdiction 
and landmark decision.  

   4.   List four ways in which laws can be changed.  
   5.   Define classifications of law, including common, 

civil, criminal, public, and private law.  
   6.   Distinguish between substantive and procedural 

law, and state why each is important to profes-
sional nursing practice.  

   7.   Discuss due process and equal protection of the law.  
   8.   Differentiate between questions of law and ques-

tions of fact in trial settings, and give an example 
of both.  

   9.   List two types of jurisdictions, giving the definition 
and an example of each.  

   10.   Explain the functions of the trial courts, appellate 
courts, and supreme courts at both the state and 
federal levels.  

   11.   Describe statutes of limitation, their significance, 
and their purpose.   

  PREVIEW 

 The disciplines of law and professional nursing have 
been officially integrated since the first mandatory nurse 
practice act was passed by the New York legislature in 
1938. The nursing profession has continuously relied on 
statutory law for its right to exist on a licensure basis 
and on court decisions for interpretation of these 
statutes. The civil rights movement of the 1960s and the 
malpractice crisis of the 1970s led to the heightened 
legal-mindedness of the 1980s and 1990s, still very 
present in practice settings today. Professional 
practitioners must know, understand, and apply legal 
decisions and doctrines in their everyday nursing 
practice. Part of this understanding comes from an 
appreciation of the origin of laws and the judicial system. 
This chapter presents an overview of the legal system, 
sources and types of laws, and the role of the American 
court system.  

  After completing this chapter, you 
should be able to 
   1.   Define the term  law  and describe four sources from 

which law is derived, including constitutional, statu-
tory, administrative, and judicial (decisional) law.  

 Legal Concepts and the 
Judicial Process    

    One 

  KEY TERMS 
  administrative laws  
  attorney general’s opinion  

  civil law  
  common law  

  constitutional law  
  criminal law  

  discovery rule  
  due process of law  
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judicial system.  Table   1–1    gives an overview of the various 
sources of law with examples.  

  Constitutional Law 

  Constitutional law  is a system of fundamental laws or 
principles for the governance of a nation, society, corpora-
tion, or other aggregate of individuals. The purpose of a 
constitution is to establish the basis of a governing system. 
The Constitution of the United States establishes the gen-
eral organization of the federal government, grants specific 
power to the federal government, and places limitations on 
the federal government’s powers. 

 The U.S. Constitution establishes, through the first 
three articles, the three branches of the federal govern-
ment and enumerates their powers. Article I establishes 
the House of Representatives and the Senate. Congress has 
the power to regulate commerce with foreign nations and 
among selected states and to enact broad and powerful 
legislation throughout the nation. Article II establishes the 
presidency and the executive branch of government. 
While the powers of the president are not as clearly enu-
merated as those of Congress, the president has executive 
power, is the commander-in-chief of the armed forces, 
and has power to grant pardons (except in cases of 
impeachment) for offenses against the United States. Arti-
cle III establishes the role and duties of the Supreme Court 
and the judicial branch. 

 The general organization of the U.S. Constitution is, in 
reality, a grant of power from the states to the federal govern-
ment, and the federal government has only the power granted 

     DEFINITION OF LAW 

  Law  has been defined in a variety of ways, using simple to 
complex terms. The word  law  is derived from the Anglo-
Saxon term  lagu , meaning that which is fixed or laid down. 
The   Merriam-Webster Dictionary  (2011)  defines law as “a 
binding custom or practice of a community; a rule of conduct 
or action prescribed or formally recognized as binding or 
enforced by a controlling authority” (usage 1).  Black’s Law 
Dictionary  defines law as “a set of rules or principles” ( Garner, 
2010 , p.  900 ) and subdivides law into constitutional, judicial, 
and legislative law. Law, though, may be more completely 
defined as the sum total of rules and regulations by which a 
society is governed. Law includes the rules and regulations 
established and enforced by custom within a given commu-
nity, state, nation, or international community. As such, law is 
created by people and exists to regulate all persons. 

 The actual definition of law is not as important as the 
impact of law on society. Law is made by individuals, whether 
as legislative bodies or by justices of the court. Law reflects 
ever-changing needs and expectations of a given society and 
is therefore dynamic and fluid. Law is not an exact science, 
but rather an ongoing and organized system of change in 
response to current conditions and public expectations.  

  SOURCES OF LAW 

 Understanding the various sources of law assists in deter-
mining their impact on the nursing profession. Each of the 
three branches of the government has the authority and 
right to create laws, and these laws form the basis of the 

  equal protection of the law  
  fact-finder  
  felonies  
  judicial (decisional) laws  
  jurisdiction  
  landmark decision  
  law  
  misdemeanors  

  personal jurisdiction  
  procedural law  
  public law  
  questions of fact  
  questions of law  
  rational basis test  
   res judicata   
  specific performance  

   stare decisis  (precedent)  
  state appellate court (courts 

of intermediate 
appeals)  

  state supreme court  
  statutes of limitations  
  statutory laws  
  subject matter jurisdiction  

  substantive law  
  territorial jurisdiction  
  tort law  
  trial court  
  U.S. district court  
  U.S. Supreme Court  
  writ of certiorari    

 Table 1–1   Sources of Law with Examples 

 Constitutional Law  Statutory Law  Administrative Law  Judicial Law 

    Civil Law    Criminal Law      

 Bill of Rights 
 Amendments to the Constitution 

 Tort law 
 Contract law 
 Patent law 
 Oil and gas law 

 Penal codes  Boards of nursing 
 Regulatory boards 
 City ordinances 

 Courts of law 
 Trial level 
 Appellate level 
 Supreme Court level 

Source: Legal and Ethical Issues in Nursing (3rd ed.) by G. W. Guido, 2001. Upper Saddle River, NJ: Prentice Hall.
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 An example of statutory laws is nursing licensure 
laws, which regulate health care providers within indi-
vidual states. These nursing licensure laws are designed 
to protect the general public from incompetent health 
care providers. Known generally as  nurse practice acts  or 
 nursing practice acts  depending on the individual state, 
these statutory laws give authority to qualified and 
licensed practitioners to practice nursing within a given 
state, the District of Columbia, and/or U.S. territories. 
Other statutory laws that affect the practice of profes-
sional nursing include statutes of limitations, protective 
and reporting laws, natural death acts, and informed 
consent laws.  Nurse practice acts are described more 
fully in  Chapter   11   .    

  Administrative Laws 

  Administrative laws  are enacted by means of decisions 
and rules of administrative agencies, which are specific 
governing bodies charged with implementing particular 
legislation. When statutes are enacted, administrative 
agencies are given the authority to carry out the specific 
intentions of the statutes, by creating rules and regulations 
that enforce the statutory laws. For example, legislative 
bodies pass the individual nurse practice acts (statutory 
laws) and create state boards of nursing or state boards of 
nurse examiners (state administrative agencies). These 
state boards implement and enforce the state nurse prac-
tice act by writing rules and regulations for the enforce-
ment of the statutory law and by conducting investigations 
and hearings to ensure the law’s continual enforcement. 

 Such authority is given to administrative agencies by 
the state legislature, since the elected legislative body has 
neither the resources nor the needed expertise to ensure 
that statutory laws are properly enforced. Administrative 
agencies are normally composed of persons with specific 
qualifications and experience and are given the single 
charge to implement and regulate the enforcement of a 
given statutory law. State boards of nursing are usually 
composed of predominantly registered nurse members, 
who are actively employed in educational or practice set-
tings within nursing. Their charge is the enforcement of 
the state nurse practice act.    

it by the Constitution (Article X). The federal government 
can collect taxes, declare war, and enact laws that are “neces-
sary and proper” for exercising its powers. Federal constitu-
tional law is the supreme law of the land, as federal law takes 
precedence over state and local law. Ideally, state and federal 
powers should be devised and exercised so as not to interfere 
with each other, but if there is a conflict, federal laws prevail 
over state laws and state laws prevail over local laws. 

 The U.S. Constitution also places limitations on the 
federal government. Such limitations have been enacted 
through the Bill of Rights (the first 10 amendments of the 
Constitution), which protects a variety of rights such as 
one’s right to freedom of speech, trial by jury, free exercise 
of religious preference, and freedom from unreasonable 
search and seizure (  United States Constitution,  Amend-
ments 1–10, 1787 ). 

 Constitutional law is the highest form of statutory 
law (defined in the next section). Statutory laws govern and 
meet existing conditions; constitutional laws govern for the 
future as well as the present in that the stability of constitu-
tional law protects from frequent and violent fluctuations 
in public opinion ( 16  American Jurisprudence , 1995 ). 

 Each state has its own constitution, establishing the 
organization of the state government, giving the state certain 
powers, and placing limits on the state’s power. An impor-
tant difference between federal and state constitutional law is 
that the federal government derives positive grants of power 
from the U.S. Constitution, while states enjoy plenary pow-
ers subject only to limitations by their individual state con-
stitution, the U.S. Constitution, and any limitations necessary 
for the successful operation of the federal system.  

  Statutory Laws 

  Statutory laws  are those made by the legislative branch of 
government. Statutory laws are designed to declare, com-
mand, or prohibit. Generally referred to as  statutes , these 
laws are created by the U.S. Congress, state legislative bod-
ies, city councils, or other elected bodies. Statutes are offi-
cially enacted (voted on and passed) by legislative bodies 
and are compiled into codes, collections of statutes, or city 
ordinances. Examples include the  United States Code  and 
 Black’s Statutes . 

 The federal and state governments have broad pow-
ers to legislate for the general welfare of the public. The 
U.S. Constitution grants the federal government’s power, 
while the states have inherent power to act except where 
the Constitution restricts the power to the federal govern-
ment. The states’ power to legislate and govern is often 
referred to as  police power.  This term is generally seen as 
allowing the states to make laws necessary to maintain 
public order, health, safety, and welfare. 

 EXERCISE 1–1 

 Read the table of contents of your state nurse practice act. Can 
you distinguish the state administrative body (board of nursing) 
that is created by the legislature? Which sections of your nurse 
practice act create the administrative body and which sections 
serve to distinguish legislative intent? 
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will be issued. If legal issues then arise and the nurse has a 
formal attorney general’s opinion, the court is more apt to 
rule that the nurse acted in a reasonable and responsible 
manner in seeking clarification on the matter.  

  Judicial Laws 

  Judicial (or decisional) laws  are made by the courts and 
interpret legal issues that are in dispute. Depending on the 
type of court involved, the judicial or decisional law may be 
made by a single justice, with or without the assistance of a 
jury, or by a panel of justices. As a rule, the initial trial 
courts have a single justice or magistrate, intermediary 
appeal courts have three justices, and the highest appeal 
courts have a panel of nine justices. 

 All courts serve to rule on issues in dispute. In 
deciding cases, the courts interpret statutes and regula-
tions or may decide which of two conflicting statutes or 
regulations apply to a given fact situation. Courts may 
also decide if the statute or regulation violates a constitu-
tion (federal or state), because all statutes and regulations 
must be in harmony with the governing constitution. The 
landmark case of   Marbury v. Madison  (1803)  established 
the power of the judiciary in interpreting constitutional 
law. For example, a nurse who questions the authority of 
the state board of nursing may file a court action if the 
nurse has cause to believe that there has been a legal or 
procedural error on the part of the board’s action against 
him or her. 

 Two important legal doctrines, which are directly 
derived from the U.S. Constitution, guide courts in their 
decision-making role: 

    1.   The doctrine of precedent or  stare decisis  literally 
means to “let the decision stand.” This doctrine is 
applied by courts of law in cases with similar fact pat-
terns that have been previously decided by the court 
system. The court looks at the facts of the current 
case before it reviews previous decisions that applied 
the same rules and principles with the similar fact 
situation and then arrives at a similar decision in the 
case currently before the court. This doctrine has 
great implications for nurses, because it gives nurses 
insight into ways in which the court has previously 
fixed liability in given fact situations. Nurses are cau-
tioned to avoid two important pitfalls when deciding 
whether the doctrine of precedent should apply to a 
given fact situation: 

    a.   The previous case must be within the jurisdic-
tion of the court hearing the current case. For 
example, a previous New York case decided by 
an appellate court within New York does not set 
precedent for a California state court, although 

 Administrative rules and regulations have validity 
only to the extent that they are within the scope of the 
authority granted by the legislative body. Legislative bodies 
have some limitations placed on them by state constitu-
tional law. There must be specificity in the charge as given 
to the administrative agency, and the legislative body 
remains ultimately responsible for the rules and regula-
tions the administrative body passes. 

 Some procedural acts may also govern administra-
tive bodies. Such procedural acts delineate how the agency 
promulgates rules and regulations and provides for com-
ments from the public before the rules and regulations are 
enforceable. The procedural acts may also provide for pub-
lication in a state register prior to the enforcement of the 
new rules and regulations. 

 The administrative agency has the initial authority to 
decide how its rules and regulations are enforced, and the 
decisions of the administrative agency may be appealed 
through the state court system. If appealed, courts have 
limited their review of the agency’s actions to one of the 
following five areas: 

    1.   Was the delegation of power to the specific adminis-
trative agency constitutional and proper?  

   2.   Did the specific administrative agency follow proper 
procedures in enforcing the statutory law?  

   3.   Is there a substantial basis for the decision?  
   4.   Did the administrative agency act in a nondiscrimi-

natory and nonarbitrary manner?  
   5.   Was the issue under review included in the delega-

tion to the agency?    

  Attorney General’s Opinions 

 A second example of administrative law is the  attorney 
general’s opinion . The national or state attorney general 
may be requested to give an opinion regarding a specific 
interpretation of a law. Individuals or agencies may request 
such an opinion, and the opinion is binding until a subse-
quent statute, regulation, or court order amends the attor-
ney general’s opinion. 

 The attorney general’s opinions provide guidelines 
based on both statutory and common law principles. 
Sometimes statutes are written in such vague terms that 
nurses seek opinions concerning the interpretation of the 
statute. For example, a board of nursing may request a state 
attorney general’s opinion regarding enforcement of the 
nurse practice act in agencies that fail to comply with the 
provision of the act. Such a request would seek guidance on 
how the board of nursing should proceed to ensure compli-
ance with the nurse practice act. 

 Opinions can also be formal or informal. The greater 
the liability risks, the more likely it is that a formal opinion 
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  CLASSIFICATIONS (TYPES) OF LAW 

 Laws may be further classified into several different types. 
Many nurses may have wondered about classifications such 
as (1) common law, (2) civil law, (3) public law, (4) criminal 
law, (5) substantive law, and (6) procedural law. 

  Common Law 

 Law may be classified according to the court in which it 
was first instituted. The federal courts and 49 state courts 
follow the common law of England.  Common law  is 
defined as law derived from principles rather than rules 
and regulations. It is based on justice, reason, and common 
sense. During the colonial period, the English common law 
was uniformly applied in the 13 original colonies. After the 
American Revolution, individual states adopted various 
parts of the common law, and differences in interpretation 
and enforcement began that still exist to this day. Individ-
ual state statutory and judicial findings also account for the 
variation of common law principles from state to state.  

  Civil Law 

 Louisiana elected to adopt civil or Napoleonic laws, because 
the origins of that state were of a predominantly French 
influence. Derived from the civil laws of the French, 
Romans, and Spaniards, Napoleonic or  civil law  may be 
said to be based on rules and regulations. 

 Civil law may also be used to distinguish that area of 
the law concerned with the rights and duties of private per-
sons and citizens. Civil law is administered between citizens 
(private persons) and is enforced through the courts as 
damages or money compensation. No fine or imprisonment 
is assessed in civil law, and injured parties usually collect 
money damages from individuals who have harmed them. 

 The court, however, may also decide that an action, 
known as  specific performance , be performed rather than 
allow money damages, if the court deems that specific per-
formance best aids the injured party. For example, in a con-
tract dispute, the court may compel an employer to 
reinstate a previously discharged worker and to pay the 
worker compensation for the time he or she was without 
employment rather than merely paying the worker for the 
time spent without work. 

 Civil law may be further divided into a variety of 
legal specialties, including contract law, labor law, patent 
law, and tort law. Perhaps the most important area of law to 
the professional nurse,  tort law  involves compensation to 
those wrongfully injured by others’ actions. This area of 
law is normally involved in malpractice claims that name 
specific health care providers.  Tort law is covered in depth 
in  Part   III    of this text.   

the California court may model its decision 
after the New York case. It is not compelled to 
do so, because two separate jurisdictions are 
involved. Within the same jurisdiction, the case 
would set precedent. A New York appellate deci-
sion would be relied on by the lower courts in 
New York State.  

   b.   The court hearing the current case may depart 
from precedent and set a  landmark decision , 
which is a term that signifies that precedent is 
being changed by the current court decision. 
Such a landmark decision is usually concluded 
for one of several reasons. Societal needs may 
have changed, or technology may have become 
more advanced. In addition, a court may find 
that to follow the previous decision would fur-
ther harm an already injured person. A well-
known example of a landmark decision was the 
U.S. Supreme Court holding in   Roe v. Wade  
(1973) . That court, for the first time in American 
history, recognized the right of a woman to seek 
and receive a legal abortion during the first two 
trimesters of pregnancy.    

   2.   A second doctrine that courts employ in duplication 
of litigation and seemingly apparent contradiction in 
decisions is termed  res judicata , which means liter-
ally “a thing or matter settled by judgment.”  Res judi-
cata  applies only when a legal dispute has been 
decided by a competent court of jurisdiction, and no 
further appeals are possible. This doctrine then pre-
vents the same parties in the original lawsuit from 
retrying the same issues that were involved in the 
first lawsuit.  Res judicata  prevents multiple litigation 
by parties who have lost in the original lawsuit in that 
those parties are prevented from taking the same 
issues to another court in the hope of persuading a 
second trial court in their favor. 

  Res judicata  does not apply to competent 
appeals to an appellate court, nor does it apply to 
parties who were not named in the original lawsuit. 
 Res judicata  likewise does not apply to issues that 
were not decided by the original trial court so that a 
second lawsuit could be filed by the same parties on 
different specific issues.   

 All laws, regardless of origin, are fluid and subject 
to change. Constitutional laws may be amended. Statu-
tory laws may be amended, repealed, or expanded by 
future legislative action. Administrative bodies may be 
dissolved, expanded, or redefined. Judicial or decisional 
laws may be modified or completely altered by new 
court decisions.   
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Nursing , 1997 ), practicing without a license (  People v. 
Odom , 1999 ), driving under the influence of alcohol (  Sulla 
v. Board of Registered Nursing , 2012 ), and the administra-
tion of drugs that cause or hasten a patient’s death (  Jones v. 
State of Texas , 1986 ). A case example is   United States v. 
Occident  (2007) , where a nurse’s aide used her employment 
position to obtain confidential information from hospital 
patients’ charts and co-workers’ pay stubs. She subse-
quently sold the information to an accomplice who used 
the information to fraudulently apply for credit cards and 
purchase approximately $250,000 in merchandise. The 
nurse’s aide was convicted for violation of the United States 
Federal identity-theft statute. 

  Sulla v. Board of Registered Nursing  (2012) concerned 
the 3-year probation restrictions placed on a nurse’s license 
after he pleaded no contest to a misdemeanor drunk driv-
ing charge after the nurse lost control of his car on the way 
home from a party and collided with the center divider; his 
blood alcohol level was 0.16. The nurse had an exemplary 
work record, character witnesses noted that he seldom 
drank, and the psychiatrist who evaluated him testified 
that the nurse did not meet the criteria for alcohol abuse or 
dependency and that this was a single, isolated episode of 
poor judgment. Additionally, there was no evidence that 
consumption of alcohol in any way affected this nurse’s 
ability to practice his profession. Thus, the nurse appealed 
the restrictions on his license. 

 The California Court of Appeals upheld the disci-
plinary actions as imposed by the Board of Nursing. Driv-
ing while intoxicated is a behavior that is dangerous to 
oneself and others. As such, the court found that it met the 
legal definition of unprofessional conduct for a nurse. To 
be grounds for discipline with respect to a professional 
license, it is not necessary to show that unprofessional con-
duct occurred during professional practice or had any 
effect on one’s ability to practice. Additionally, it is not nec-
essary to show that the unprofessional conduct is evidence 
of an ongoing state of impairment that could have an effect 
on one’s practice. 

 A case that supports a nurse’s actions is   Shipman v. 
Hamilton  (2008) , which began as a criminal suit against a 
nurse for obstruction of a peace officer. Two officers came 
to the intensive care unit at midnight to deliver in person 
an emergency protective order to a 60-year-old male 
patient. The officers announced their purpose and 
requested to speak to the patient’s nurse. The nurse readily 
pointed out the patient’s room and, when asked about the 
patient’s condition, the nurse said it would be better for the 
officers to speak with the patient’s doctor before seeing 
the patient. The nurse at this point was worried that the 
patient could experience serious complications if con-
fronted by a stressful stimulus. 

  Public Law 

  Public law  is the branch of law concerned with the state in 
its political capacity. The relationship of a person to the 
state is at the crux of public law. Perhaps the best example 
of public law is the entire field of criminal law.  

  Criminal Law 

  Criminal law  refers to conduct that is offensive or harmful 
to society as a whole. If an act is expressly forbidden or pro-
hibited by statute or by common law principles, it is 
referred to as a  crime.  Most often, crimes are viewed as 
offenses against the state rather than against individuals, 
and the state, city, or administrative body brings the legal 
action against the offender. Examples of crimes include 
minor traffic violations, theft, arson, and unlawfully taking 
another’s life. Punishment for the commission of crimes 
ranges from simple fines to imprisonment to execution. 

 Crimes can be classified as either misdemeanors or 
felonies.  Misdemeanors  are lesser criminal actions and are 
generally enforced through monetary fines rather than 
actual jail time. Fines that are imposed for misdemeanors 
are less than $1,000, and imprisonment, if it occurs, is for 
time periods of less than one year.  Felonies  are more seri-
ous criminal actions, usually involving fines of greater than 
$1,000, and punishment by prison terms of greater than 
one year. 

 The same action by a given individual may be the 
basis for both a civil lawsuit and a criminal action. For 
example, if a nurse removes a ventilator-dependent patient 
from a ventilator and the patient subsequently dies, the 
state board of nursing may revoke the nurse’s license to 
practice nursing (a criminal action) and the family may file 
a wrongful death suit (a civil suit) against the nurse. In the 
criminal case, the court would consider the intent of the 
defendant as well as the actual action. In the civil case filed 
out of the same action, the court considers only the action 
performed and the standard of evidence is less stringent. 
 Standards of evidence are more thoroughly discussed in 
the next chapter.  

 There are situations within nursing in which the 
nurse may be said to have violated criminal laws, and the 
number of criminal cases against nurses appears to be 
increasing. Examples include backdating of records 
(  Nevada State Board of Nursing v. Merkley , 1997 ), narcot-
ics/medication diversion (  Alterra Healthcare , 2011 ;   Grall v. 
State , 2011 ;   Lewis v. State Board of Nursing , 2009 ;   State v. 
Gradisher , 2009 ), mistreatment of patients (  Loglisci v. 
Stamford Hospital , 2011 ;   Mississippi Board of Nursing v. 
Hanson , 1997 ;   State v. Simmons , 2011 ), falsifying records 
(  MacLean v. Board of Registration in Nursing , 2011 ), sub-
standard nursing care (  Leahy v. North Carolina Board of 
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  Procedural Law 

  Procedural law , which governs the procedure or rules to 
create, implement, or enforce substantive law, may vary 
according to the type of substantive law involved and the 
jurisdiction in which the lawsuit is brought. Procedural law 
concerns the process and rights of the individual charged 
with violating substantive law. Procedural issues that may 
be contested include admissibility of evidence, the time 
frame for initiating lawsuits, and the qualifications of 
expert witnesses.   

  DUE PROCESS OF LAW AND EQUAL 
PROTECTION OF THE LAW 

  Due process of law , a phrase often misquoted, applies 
only to state actions and not to actions of private citi-
zens. Basically, the due process clause of the U.S. Consti-
tution is intended to prevent a person from being 
deprived of “life, liberty, or property” by actions of state 
or local governments (Amendment 14, Section 1, 1787). 
Although difficult to define, the due process clause is 
founded on the fundamental principle of justice rather 
than a rule of law, and ensures that the government will 
respect all of a person’s legal rights, not just some or part 
of those legal rights, when it deprives a person of life, 
liberty, or property. 

 Due process protects the public from arbitrary 
actions. Laws must operate equally among all persons, 
and laws must be definite, not vague. Due process is vio-
lated if a particular person of a class or community is 
singled out by the law. A “person of ordinary intelligence 
who would be law abiding can tell what conduct must be 
to conform to (the law’s) regulation, and the law is sus-
ceptible to uniform interpretation and application by 
those charged with enforcing it” (  State v. Schuster’s 
Express, Inc. , 1969 , at 792). 

 The two primary elements of due process are (1) the 
rule as applied must be reasonable and definite, and (2) fair 
procedures must be followed in enforcing the rule. This lat-
ter provision ensures that adequate notice be given before 
the rule is enforced so that persons who will be affected by 
it will have time to explain why the rule should or should 
not be enforced. Nurses become involved in the application 
of due process when requested to appear before state 
boards of nursing, in that they must be given proper notice 
of the upcoming hearing and of the charges that the board 
will be evaluating during the hearing. In the hospital set-
ting, the concept of due process has been interpreted to 
include a hospital’s right to licensure by the state and the 
right of qualified medical personnel to staff appointments 
in public hospitals. 

 The officers then requested that the nurse call her 
supervisor. After phoning the on-call physician, the nurse 
notified the officers that the patient would be in the unit 
overnight and to come back in the morning. The on-call 
physician also advised the nurse to contact the supervisor, 
which she did. While speaking with the supervisor, one of 
the officers became agitated and took the telephone from 
the nurse’s hand. He then spoke with the nursing supervi-
sor, who requested he return in the morning to deliver the 
protective order. 

 During the time that the officer was speaking with 
the nursing supervisor, the nurse caring for the patient 
returned to the nursing station. The officer went into the 
nursing station, arrested the nurse for obstructing service 
of process and obstructing a police officer, and had her 
taken from the hospital in handcuffs. 

 In the subsequent trial, the court noted that an arrest 
requires a warrant or probable cause. There was no way, the 
court ruled, that the officer could have thought the nurse’s 
actions amounted to either of the offenses for which she was 
arrested. The nurse told the officer where the patient was 
located and did nothing to prevent him from contacting the 
patient. When the nurse advised the officer that it was not 
advisable for him to contact the patient, she had two respon-
sible staff members collaborate that fact, leaving the officer 
to either leave or serve the patient with the emergency order. 
The court in finding for the nurse noted that obstruction of 
a peace officer, by definition, requires physical resistance 
intended to obstruct the officer in the execution of his lawful 
duties. While the nurse refused to give the officer permission 
to enter the patient’s room, permission was not hers to give 
or withhold. Thus, she did not obstruct the officer.   

  EXERCISE 1–2 

 Describe instances in which the conduct of the professional nurse 
(with regard to the treatment of patients) might be cause for pos-
sible criminal charges. For example, the administration of toxic 
chemotherapeutic agents may place a patient in a more life-
threatening condition than the disease process does. How might a 
court of law distinguish such a case?   

  Substantive Law 

  Substantive law  ,  which defines the substance of the law, 
may be further classified into civil, administrative, and 
criminal laws. Thus, substantive law concerns the specific 
wrong, harm, or duty that caused the lawsuit or an action 
to be brought against an individual. Lawsuits brought to 
remedy violations of these laws must eventually prove the 
existence of the elements that comprise the actual claims.  
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 Like due process, the equal protection clause of the 
Fourteenth Amendment also restricts state actions and has 
no reference to private actions. The concept of  equal pro-
tection of the law  has become the source of many civil 
rights ( Abboud, 2006 ). More than an abstract right, the 
equal protection clause guarantees that all similarly situ-
ated persons will be affected similarly. Laws need not affect 
every man, woman, and child alike, but reasonable classifi-
cations of persons must be treated similarly (  Dorsey v. Solo-
mon , 1984 ). Thus, states may not enforce rules and 
regulations based solely on classifications as determined by 
race, religion, and/or gender. The due process clause does 
not preclude states from resorting to classifications of per-
sons for the purpose of litigation, but “the classification 
must be reasonable and not arbitrary and must rest upon 
some ground of difference having a fair and substantial 
relationship to the object of legislation so that all persons 
similarly circumstanced shall be treated alike” (  Ex Parte 
Tigner , 1964 , at 894–895). 

 In determining whether equal protection of the law 
has been achieved, courts use the  rational basis test , 
which essentially states that persons in the same classes 
must be treated alike. In addition, this test states that rea-
sonable grounds that further legitimate governmental 
interests exist in making distinction between those per-
sons who fall within the class and those persons who fall 
outside the class (  Ohio University Faculty Association v. 
Ohio University , 1984 ). 

 A case decided under the equal protection clause of 
both the U.S. and Arizona Constitutions held that it was 
unreasonable to allocate treatment within a service cate-
gory solely on the criterion of age (  Salgado v. Kirschner , 
1994 ). In that case, a middle-aged Medicaid recipient was 
denied a lifesaving liver transplant based on an Arizona 
statute that limits Medicaid coverage for medically neces-
sary transplants to persons under the age of 21. The court 
found that age was the only criterion used and that age was 
medically irrelevant to liver transplant outcomes, in that no 
evidence linking age to a greater survival rate was shown. 
This case is significant in that age, if used to set restrictions 
on care, cannot be the sole factor considered nor can it be 
medically irrelevant. 

 The distinction between due process and equal pro-
tection was perhaps best summarized in a 1983 case in 
which the court stated that “the difference between due 
process and equal protection of the law is that due process 
emphasizes fairness between state and individual regard-
less of how other individuals in the same situation are 
treated while equal protection emphasizes disparity in 
treatment by a state between classes of individuals whose 
situations arguably are indistinguishable” (  Peterson v. Gar-
vey Elevators, Inc. , 1983 , at 897).  

 A case example concerning due process of the law 
affecting boards of nursing is   Slagle v. Wyoming State Board 
of Nursing  (1998) . In that case, an inmate in the Wyoming 
correctional system filed a complaint with the Wyoming 
Board of Nursing, claiming an advanced geriatric nurse 
practitioner was practicing illegally as an advanced practi-
tioner in adult nursing. The board of nursing sent notice to 
the nurse, requesting that she substantiate her qualifica-
tions in adult advanced practice nursing. The nurse sent 
back numerous materials, including a letter of recommen-
dation from the head of the University of Utah nursing 
program that she had attended. 

 The nurse thought that the board was in the process 
of updating her qualifications and would be enlarging the 
scope of her license to include adult advanced practice. In 
fact, the board of nursing was conducting a disciplinary 
investigation to see whether the nurse had practiced 
beyond the scope of her geriatric advanced nurse practitio-
ner standing. 

 In the subsequent lawsuit, the Supreme Court of 
Wyoming dismissed the board of nursing sanctions against 
the nurse, because the notice the board of nursing had sent 
was so misleading that it violated the nurse’s constitutional 
right to due process of law. The final conclusion was that 
the board of nursing gave this nurse adult advanced nurse 
practitioner standing. 

 Note, however, that minor errors will not be seen 
as failing to give proper notice. In   Colorado State Board 
of Nursing v. Geary  (1997) , the notice from the board of 
nursing was mailed to the nurse at an incorrect address. 
In Colorado, notice had to be sent to the nurse at the 
last known address and to the attorney, if any, who had 
notified the board that he or she was representing the 
nurse. In this case, the attorney received the notice, cor-
rected the incorrect address, and sent the notice to the 
nurse at her correct address. The nurse received this lat-
ter notice from her attorney, but she decided not to 
appear at her disciplinary hearing. Because she was not 
at the hearing, the board placed a 2-year probation on 
the nurse’s license. 

 In the subsequent lawsuit, the nurse argued that she 
had not received notice, as the original notice was misad-
dressed. The court ruled that when an agency mails out an 
administrative notice, the law presumes the notice was 
properly addressed and the person to whom it was 
addressed received it. The board does not have to prove the 
nurse received its notice. The nurse must prove she did not 
receive the notice and, because her attorney had been sent 
the notice, she had been “duly served.” Thus, the court 
upheld the 2-year probation for the underlying charges of 
professional misconduct. A similar finding was upheld in 
  Beverly Enterprises v. Jarrett  (2007) . 
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 Fact-finders, usually the jurors at trial, determine the 
facts that are admissible. These selected people are charged 
with weighing the admitted evidence, while the judge or 
magistrate determines questions of law. If there is a trial 
without a jury, then the judge serves as both the fact-finder 
and the determiner of questions of law. 

 A case example may help illustrate this distinction. 
In   McGothlin v. Christus St. Patrick Hospital  (2011) , the 
facts were relatively simple. It was undisputed that the 
patient had somehow sustained a patellar dislocation at 
some point after knee replacement surgery. The original 
surgery was followed by nine subsequent procedures, 
including the eventual removal of the patient’s patella, 
which left her permanently disabled. The question con-
cerned how the patellar dislocation occurred. 

 The patient noted that there were two incidents that 
could have caused this event. One possibility is that the 
injury occurred when a single staff member was assisting 
the patient to use the commode. As she was being posi-
tioned, the high seat, which was not clamped to the com-
mode, became unsteady and the patient fell to the floor. 
The second possibility was that the injury occurred when 
the patient was dropped during a two-person transfer from 
the bed to the chair. 

 Attorneys for the institution noted that none of the 
nurses who had cared for this patient had any recollection 
of either event and that there was no documentation in the 
patient’s chart about these events. Similarly, there were no 
incident reports concerning either of these alleged falls. 
The defense did have an orthopedic expert testify that dis-
location of the patella is a possible and sometimes unavoid-
able complication during necessary postoperative 
ambulation of a patient. 

 In this case, the jury found that there was no liability 
on the part of the defendant nurses and institution. The 
court concluded that the jury was led by inconsistencies in 
the testimony of family members and the patient herself in 
deciding this outcome. As the court noted, the jury is the 
final authority on the credibility of the witnesses and thus 
on the facts of the case.   

  JURISDICTION OF THE COURTS 

  Jurisdiction , the authority by which courts and judicial 
officers accept and decide cases, is the power and authority 
of a court to hear and determine a judicial proceeding 
( Garner, 2010 ). Jurisdiction determines a court’s ability to 
hear and rule on a given lawsuit. Jurisdiction may be 
divided into three categories. 

  Subject matter jurisdiction , sometimes called  res 
jurisdiction , refers to the court’s competency to hear and to 
determine a given case within a particular class of cases. 

  THE JUDICIAL PROCESS 

 To fully appreciate the various types and classifications of 
laws, substantive and procedural law, and the application of 
these specific procedures, an understanding of the court 
system is helpful. The next section addresses the judicial 
process in the United States. 

  Questions of Law or Fact 

 Facts are determined by evidence presented by both sides 
in a legal controversy.  Questions of fact  present the dis-
pute that the jury answers. Facts are not necessarily what 
actually happened, because persons on both sides will have 
perceived a given incident through their own eyes. Thus, 
each party to the controversy brings unique perceptions to 
the trial setting. The  fact-finder  has the responsibility of 
weighing admissible evidence as presented and to decide 
where the facts of the case really lie. For example, a ques-
tion of fact could concern such issues as admission to a 
hospital. Was the patient formally admitted to a hospital so 
that a patient–hospital relationship was established? Ques-
tions of fact could also include the cost of an operation, the 
cost of a particular hospital service, or the people involved 
in a particular incident. Typically, questions of fact have 
concerned professional practice standards and whether 
these practice standards have set the standard of care for 
individual patients. 

 An interesting question of fact occurred in   Estate of 
Fazio v. Life Care Centers  (2009) . In that case, the issue at 
trial level concerned damages for decubiti ulcers that had 
developed and progressed while the deceased was a resi-
dent of a nursing facility. The judge allowed photographs to 
be shown to the jury, noting that they were “gruesome,” but 
that they also accurately depicted the extent and severity of 
the pressure lesions. On appeal, the appellate court upheld 
the judge’s decision to allow the photographs to be intro-
duced, noting that a piece of evidence that proves a point 
that is material to the lawsuit should not be excluded 
merely because it might cause an unpleasant emotional 
reaction by the jury. 

 Sometimes, both sides in a controversy agree to cer-
tain facts before the trial. In these cases, the only questions 
to be resolved concern  questions of law , which involve the 
application or interpretation of laws and are determined by 
the judge in the court. For example, the judge may rule that 
a particular provision in a nurse’s contract was against pub-
lic policy and is therefore nonenforceable. Or the judge 
may rule that a particular provision in the contract is rea-
sonable and thus enforceable. Federal and state statutes, 
rules and regulations, prior court decisions, new technol-
ogy, and societal needs may all play a part in determining 
the law as it applies to a specific trial. 
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with multiple defendants and in cases that involve parties 
residing in different states. There are many reasons why 
one court may be more favorable to the party filing the 
lawsuit, including shorter length of time to trial, more 
favorable damage awards, and shorter distances for wit-
nesses to travel.  

  STATE COURTS 

  Trial Courts 

 The court of original jurisdiction in most states is the  trial 
court  ,  which is the first court to hear legal disputes. At this 
level, applicable law is determined, evidence is presented 
and evaluated to ascertain the facts, and a judge or a jury 
functioning under the guidance of a judge applies the law 
to the admissible facts. As stated in the preceding sections, 
the judge determines questions of law and then guides the 
jury in applying this law to the questions of fact. 

 Even though the jury’s tasks are to determine facts 
and, after proper instructions, to apply the law to the facts, 
the judge retains control over the entire trial process. The 
judge may find that the evidence is inadmissible or that the 
evidence as presented is insufficient to establish a factual 
issue for the jury to resolve. The judge may dismiss the case 
or may overrule a jury decision if he or she finds that jus-
tice has not been served. 

 Most state courts operate on a three-tier system. 
Sometimes called  inferior courts , trial courts are the courts 
with original jurisdiction in most states with three-tier sys-
tems. Other names for this first court in which the lawsuit 
is filed include  circuit courts ,  superior courts ,  supreme courts  
(New York),  courts of common pleas ,  chancery courts , and 
 district courts.   

  State Appellate Courts 

 The side that loses the case at trial level may decide to pur-
sue the case at the appellate level if there are procedural or 
legal grounds on which to base an appeal. In a three-tier 
system, these  state appellate courts , or  courts of interme-
diate appeal , do not rehear the entire trial but base their 
decisions on evidence as presented in a record of the trial 
hearing. There are no witnesses, new evidence, or jurors. 
The intermediate court may concur (agree) with the previ-
ous decision, reverse the prior decision, remand (send the 
case back to the trial level), or order a new trial. 

 Intermediate courts of appeal have different names 
throughout the states. They may be called  courts of appeal , 
 intermediate appellate courts  (Hawaii),  appellate divisions 
of the supreme court  (New York),  superior courts ,  courts of 
special appeals  (Maryland),  courts of civil appeals , and 
 courts of criminal appeals.  Eleven states have a two-tier 

For example, a court may have jurisdiction only in cases 
that involve probate matters (wills and estates), family mat-
ters (adoptions, divorces, and child custody), or criminal 
matters. Subject matter jurisdiction, along with the nature 
of the cause of action, may be determined by the amount or 
value of the claim as pled. For example, courts may have 
jurisdiction of a given case up to $1,000 or to cases that 
have a pled-damage figure of between $1,000 and $5,000. 

  Personal jurisdiction , also known as  in personam 
jurisdiction , refers to the power of a given court regarding a 
particular person. Personal jurisdiction is the legal power 
of a court to render a judgment against a party or parties to 
the action or proceeding. For example, personal jurisdic-
tion often involves the county of the defendant. A court 
situated in the county of the defendant would have per-
sonal jurisdiction over the defendant. A court situated in 
the county of the plaintiff ’s residence can also have per-
sonal jurisdiction over the parties to the lawsuit. 

 The third jurisdictional issue concerns the court’s 
ability to render the particular judgment sought. Any court 
possesses jurisdiction over matters only to the extent 
granted it by the constitution or legislation of the sover-
eignty on behalf of which it functions.  Territorial jurisdic-
tion , or the court’s ability to bind the parties to the action, 
is a part of this third meaning of jurisdiction. Territorial 
jurisdiction determines the scope of federal and state court 
power. State court territorial power is determined by the 
U.S. Constitution’s Fourteenth Amendment, and federal 
court jurisdiction is determined by the Fifth Amendment. 

 Courts may be either state or federal in origin. Fed-
eral courts seek to ensure that laws created through the U.S. 
Congress are enforced, and state courts have their sole 
jurisdiction within the given state. Overseeing the process 
is the U.S. Supreme Court, which has jurisdiction over all 
of the United States and its territories. 

 Overlapping or concurrent jurisdiction may occur 
when more than one court is qualified to hear a given dis-
pute. In some areas of overlapping or concurrent jurisdic-
tion and in some instances of specific subject matter 
jurisdiction, the federal Constitution gives guidance. For 
example, the federal courts have original jurisdiction over 
admiralty cases, crimes involving federal laws, bank-
ruptcy cases, and patent laws. The U.S. Constitution gives 
the U.S. Supreme Court original jurisdiction (that which 
is inherent or conferred to the court) over cases “involv-
ing ambassadors, other public ministers and consuls and 
those in which a state is a named party” (Article III, Sec-
tion 2, 1787). 

 If there is no mandatory court of jurisdiction, the 
attorneys representing the party filing the lawsuit will 
advise their client of the optimal court in which to file the 
lawsuit. Concurrent jurisdiction frequently occurs in cases 
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  District Courts 

 The federal court system mimics the majority of state court 
systems. The original trial courts in the federal three-tier 
system are the  U.S. district courts  and the specialty courts 
such as the U.S. court of claims, the U.S. bankruptcy courts, 
and the U.S. patent courts. There are currently 94 district 
courts, with at least one district court in each state as well as 
the District of Columbia. There are also federal specialty 
courts, including the Tax Court, Court of Federal Claims, 
Court of Veterans Appeals, and the Court of International 
Trade. The district courts normally hear cases in which a 
federal question (questioning a federal statute or violations 
of the rights and privileges granted by the U.S. Constitution) 
is involved or in which the parties to the suit have citizenship 
in different states (diversity of citizenship). In cases involv-
ing diverse citizenship, the federal court system applies rules 
of federal procedure in deciding applicable state law.  

  Courts of Appeal 

 The intermediary courts are the U.S. courts of appeal. 
These courts were known as the  circuit courts of appeal  
prior to June 25, 1948. There are currently 13 courts of 
appeal, not including the U.S. Court of Appeals for the 
Armed Forces, and they are frequently called  U.S. circuit 
courts  even today. These courts are located in 13 areas (or 
circuits) of the country. The U.S. courts of appeal are num-
bered 1 through 12, with the District of Columbia Court of 
Appeals being the thirteenth court. Each of the first 12 
courts of appeal consists of 1 to 9 state regions. These 
courts serve to correct potential errors that have been made 
in the decisions of the trial courts.  

  Supreme Court 

 The highest level of the federal court system is the  U.S. 
Supreme Court , and its decisions are binding in all state and 
federal courts. This nine-justice court hears appeals from the 
U.S. courts of appeal and from the various state supreme 
courts when state court decisions involve federal laws or 
constitutional questions based on a  writ of certiorari , or 
written petition to hear the case. The Supreme Court ensures 
the uniformity of decisions by reviewing cases in which con-
stitutional issues have been decided or in which two or more 
lower courts have reached different conclusions. 

 Because most cases involving nursing practice con-
cern tort law or state licensure issues, it is rare for lawsuits 
involving nurses as primary defendants to be heard in the 
federal court system. Exceptions to this rule are nurses 
working in the military and veterans’ hospitals or other 
federally funded health care centers. Cases involving these 
nurses are frequently settled in federal courts.   

system (Delaware, Maine, Montana, Nevada, New Hamp-
shire, North Dakota, Rhode Island, South Dakota, Ver-
mont, West Virginia, Wyoming, and the District of 
Columbia) and thus have no intermediate appellate courts.  

  State Supreme Courts 

 The ultimate court of appeal in the state is usually named 
the  state supreme court  .  This court hears appeals from the 
intermediate appellate courts and also serves to adopt rules 
of procedure for the state and to license attorneys within 
the individual state. This court is the final authority for 
state issues, unless a federal issue or constitutional right is 
involved. The state supreme court may hear cases directly 
from the trial level. For example, if the trial court case con-
cerned the interpretation of the state constitution or a state 
statute, the case can be appealed directly to the state 
supreme court. An example of such a direct appeal involv-
ing the interpretation of the Missouri nurse practice act 
occurred in   Sermchief v. Gonzales  (1983) . 

 Other names for this highest court of appeals within 
the state include  state court of last resort  (West Virginia), 
 supreme judicial court  (Maine and Massachusetts), and 
 court of appeals  (New York, Maryland, and the District of 
Columbia). Some states may also have a separate supreme 
court of criminal appeals (Texas and Oklahoma).   

  EXERCISE 1–3 

 Explore your own state court system. What types of trial courts 
exist and what is their jurisdiction? Which court would most 
likely hear nursing malpractice cases? To which court would 
appeals be sent in your state system?    

  FEDERAL COURTS 

 The structure of the federal court system has varied a great 
deal throughout the history of the United States. The Con-
stitution provides merely that the judicial power of the 
United States be “vested in one Supreme Court, and in 
inferior courts as Congress may from time to time ordain 
and establish” (Article III, Section 8, 1787). Thus, the only 
indispensable court is the Supreme Court. Congress has 
established and abolished other U.S. courts as national 
needs have changed over time. 

 Courts are presided over by judicial officers. In the 
Supreme Court, the judicial officers are called  justices.  In 
the courts of appeals, district courts, and specialty courts, 
most of the judicial officers are called  judges.  The authority, 
duties, and benefits assigned to judicial officers are enacted 
and amended by Congress. 
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the patient became aware of the injury (event) or when the 
reasonable patient would have become aware of the injury. 
Some states have amended this disease case distinction and 
have substituted a continuous treatment time frame doc-
trine, which states that the time limit for filing a medical 
malpractice case is calculated not from the date of the alleged 
malpractice, but from the date that the patient was last 
treated for the condition. The treatment for the same condi-
tion must have been continuous, not sporadic, for this doc-
trine to apply. For example, a patient who entered a nursing 
home in July 2006 had an order that she was to be assisted 
when using the bathroom. During the first week that she 
resided in this facility, she fell and broke her hip when no 
one came to assist her to the bathroom. She was hospitalized 
and then she returned to the nursing home. 

 In January 2011, her daughter first learned the cir-
cumstances of how her mother broke her hip and had her 
mother transferred to another nursing home. In assessing 
whether a valid law suit could be filed, it was determined 
that the patient had received continuous care from the 
original nursing home so that the statute of limitations did 
not begin to run until her transfer to a second nursing 
home in January 2011. 

 The courts may look at exceptional circumstances 
when deciding whether the statute of limitations should 
apply or not. In   Sherrill v. Souder  (2010) , the court allowed 
a patient’s daughter to file a lawsuit on behalf of her 
deceased mother after the 1-year statute of limitations 
because there was a genuine issue of fact as to whether the 
patient was of sound or unsound mind on the date that the 
cause of action occurred. Courts may dismiss the cause of 
action if it is determined that the statute of limitations is 
correctly applied as was the conclusion in   Blackburn v. Blue 
Mountain Woman’s Clinic  (1997) . In that case, the court 
strictly applied the Montana 5-year time limit for filing a 
successful malpractice lawsuit. Courts have also uniformly 
refused to add additional parties to already-filed lawsuits if 
the applicable statute of limitations has expired (  Reynolds v. 
Thomas Jefferson University Hospital,  1996 ). 

 The rationale behind statutes of limitations is that 
potential defendants should have the opportunity to defend 
themselves within a reasonable time period. The purpose 
of statutes of limitations is to suppress fraudulent claims 
after the facts concerning them have become obscure from 
lapse of time, defective memory, or death or removal of 
witnesses (  Noll v. City of Bozeman , 1975 ). If too much time 
has lapsed between the occurrence and the lawsuit, facts 
may be difficult to decipher and witnesses cannot be iden-
tified or found. 

 At one time, courts uniformly allowed one major 
exception, in the case of minors, to the prompt filing of a 
lawsuit for personal injury. Because parents may not always 

  STATUTES OF LIMITATIONS 

  Statutes of limitations , procedural law time frames, are 
essentially time intervals during which a case must be filed 
or the injured party is barred (prevented legally) from 
bringing the lawsuit. Statutes of limitation establish a time 
frame within which a suit must be brought. Set by the indi-
vidual state legislatures, most states currently allow 1 to 2 
years for the filing of a personal injury lawsuit. Most of the 
states do not begin measuring time until the injured party 
has actually discovered the injury that will become the 
basis of the ensuing lawsuit. According to the  discovery 
rule , patients have 2 years from the time that they knew or 
should have known of the injury to file a personal injury 
lawsuit, but many of these time frames have been altered by 
state law. For example, California has amended its laws so 
that medical malpractice issues must be filed 1 year from 
the date of injury or date of discovery, whichever occurs 
first, except for foreign objects, where the statute of limita-
tions runs from when the object is, or should have been, 
discovered. Additionally, in California, if the hospital is 
owned or operated by a county or local administrative 
agency, the claim must be filed within 6 months. In New 
York State, the individual must file a medical malpractice 
suit with 30 months from the act or omission and all claims 
are limited to this 30-month time frame. Texas allows 2 
years in which to file a medical malpractice case, with a 
maximum of 10 total years. Washington State specifies 3 
years with the discovery rule but no more than 8 years 
from the time of the wrongful act, unless there is an inten-
tional concealment of a foreign object. 

 Some courts have distinguished between traumatic 
injury cases and disease cases. In traumatic injury cases, 
the injury is normally of the type that the patient knows or 
should have known of immediately. For example, the 
patient who has an operation on an opposite extremity or 
wrong area of the body will immediately know that an 
injury has occurred. In traumatic injury cases, the 1- or 
2-year statute of limitations is strictly applied. 

 In disease cases, the statute of limitations may be less 
strictly applied, because it may be some time before the 
patient becomes aware of the possible malpractice event. 
The statute of limitations would begin to measure time when 

  EXERCISE 1–4 

 Find out which district court and federal court of appeals have 
jurisdiction over your city and state. What types of nursing mal-
practice cases have these courts heard in the past? How did the 
courts rule on those issues? How did their decisions affect the 
professional practice of nursing in your state?    
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has been increased from one year up to the child’s nineteenth 
birthday. Minors continue to have until their nineteenth 
birthday to file a medical malpractice suit.   

seek what is in the best interest of their child, the court 
allowed minors to reach their majority before the statute of 
limitations began to be measured. In most states, this means 
the statute begins to be counted when the child reaches his 
or her eighteenth birthday. The lawsuit must be filed by the 
time the injured minor reaches his or her twentieth birthday 
or the suit is barred by law. Today, most states are more 
restrictive and have opted to disallow the right of a minor to 
bring suit upon reaching adulthood. For example, in Mon-
tana, a child under 4 years of age has until his or her eighth 
birthday to file suit. For minors 4 or older, the state’s general 
3-year discovery rule to a maximum of 5 years for foreign 
objects and 10 years for legal cases applies. In New Mexico, if 
the child is under 6 years of age at the time of the injury, he 
or she must file by his or her ninth birthday. In at least one 
state, though, the statute of limitations has recently been 
increased for parents who sue on behalf of their minor child. 
In Ohio, the time frame for filing a medical malpractice suit 

  EXERCISE 1–5 

 Decide the following fact scenario: A nursing home resident filed a 
lawsuit alleging that nurses caring for him were negligent in their 
care. Specifically, the nurses did not follow the care plan in that 
they failed to turn him every 2 hours, they frequently failed to get 
him out of bed so that he could sit in a wheelchair, and he remained 
in soiled bedding for long periods of time. As a result, he had mul-
tiple open wounds on his buttocks, hips, and heels, which are 
slowly resolving. He filed this lawsuit 3 years after being removed 
from the nursing home. How would the statute of limitation affect 
this suit? Are there any circumstances he could plea that would 
allow this lawsuit to continue despite the 3-year interval?    

     Summary 

   •   Law may be defined as the sum total of rules and 
regulations by which a society is governed.  

  •   The four sources of law are constitutional, statutory, 
administrative, and judicial law.  

  •   Attorney general’s opinions, requested at either the 
national or state level, provide guidelines based on 
both statutory and common law principles.  

  •   Law may be classified into several different types, 
including common, civil, criminal, public, private, 
substantive, and procedural law.  

  •   Due process of the law and equal protection of the 
law are special applications of the Fourteenth 
Amendment and both pertain only to state actions.  

  •   In courts of law, questions of law and fact are deter-
mined in reaching a conclusion to the lawsuit.  

  •   Jurisdiction pertains to the power and authority of a 
court to hear and determine a judicial proceeding 
and can be subdivided into subject matter, personal, 
and territorial jurisdiction.  

  •   State and federal courts are generally divided into a 
three-tier system, including trial courts, appellate 
courts, and supreme courts.  

  •   Statutes of limitations are time intervals during 
which a case must be filed or the injured party is pre-
vented from bringing the lawsuit.    

  YOU BE THE JUDGE 
 Mrs. Casey was expecting her second child. Because she had atyp-
ical postpartum eclampsia during her first pregnancy, she chose 
to be cared for by a group of obstetricians who specialized in 
complicated obstetrical care. She delivered a healthy daughter 

during the ninth month of her pregnancy. Shortly after delivery, 
she reported swelling in her hands and face, headaches, and visual 
changes she associated with the postpartum symptoms she had 
experienced following the birth of her first child 2 years earlier. 

  Apply Your Legal Knowledge 

   1.    Which classifications of law are more commonly applied to 
professional nursing?   

   2.    How do attorney generals’ opinions protect the practice of 
professional nursing?   

   3.    Do all four sources of law protect the practice of nursing? 
Why or why not?   

   4.    Does the court in which a case is filed affect the ability of 
the injured party to have a more favorable or less favorable 
verdict?   

   5.    How do statutes of limitations favor defendants in a lawsuit?    
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  LEGAL QUESTIONS 

   1.    How does the statute of limitations affect this case?   
   2.    Is there evidence to support the claim that the statute of limi-

tations barred Mrs. Casey’s cause of action?   
   3.    Is there evidence to support the plaintiff ’s claim that the stat-

ute of limitations should not bar this action?   
   4.    How would you decide this case?     

One of the physicians authorized her to stay an additional day in 
the acute care setting for further evaluation, but she was dis-
missed when the hospital nursing staff said her insurance would 
not approve the additional hospital day. 

 Three days later she presented to the emergency center 
with high blood pressure, severe headaches, and 4+ swelling in 
both her lower extremities. She was admitted to the intensive care 
unit for treatment and was released 3 weeks after this second 
admission. She later filed a lawsuit for the early dismissal and the 
subsequent readmission. 

 At trial level, the plaintiff ’s attorney argued that the case 
had been timely filed, as the patient filed this lawsuit within 2 
years after she was discharged from the intensive care unit stay. 
The defendants’ attorney countered that she had not timely filed 
the lawsuit, as it was filed more than 2 years after the initial dis-
charge following the birth of her daughter. 
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   2.   Examine alternate means of resolving controversies, 
including alternative dispute resolution, mediation, 
arbitration, and prelitigation panels.  

   3.   Distinguish between traditional depositions, court 
reporter–recorded depositions, and the more modern 
videotaped depositions, stating the advantages and 
challenges of each of these methods.  

   4.   Distinguish between lay and expert witnesses and 
their roles in the trial process.  

   5.   Examine levels of evidence and state which level is 
most appropriate in criminal and civil court cases.  

   6.   Enumerate the trial process, including the purposes 
and steps of the various stages in the process.  

   7.   Discuss some of the ethical issues facing the expert 
witness.   

     PREVIEW 

 The ultimate goal of any court system is to resolve, in 
an orderly and just process, controversies that exist 
between two or more parties. To reach this conclusion, 
the trial process has evolved. This chapter presents 
all aspects of the trial process, from initiation of the 
complaint to appeals, and highlights nursing’s role, 
with special emphasis on the role of the expert 
witness. Alternate means of resolving controversies 
and conflicts, including alternative dispute resolution, 
mediation, arbitration, and prelitigation panels, also 
are discussed.  

  After completing this chapter, you 
should be able to 
   1.   List and explain the purpose of the six procedural 

steps in the trial process.  

 Anatomy of a Lawsuit 

    Two 

  KEY TERMS 
  alternative dispute 

resolution (ADR)  
  arbitration  
  clear and convincing 

evidence  
  complaint  
  counterclaim  
  cross-examination  
  default judgment  

  defendant  
  deposition  
  expert witness  
  injunction  
  interrogatories  
  lay witness  
  legal consultant  
  level of evidence  
  mediation  

  motion to dismiss  
  motions  
  opening statements  
  plaintiff  
  pleadings  
  prelitigation 

panels  
  preponderance of the 

evidence  

  pretrial conference or 
pretrial hearing  

  proof beyond a reasonable 
doubt  

  right of discovery  
  settlement  
  trial  
  verdict  
  voir dire    
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personal attorney. A complaint should never be ignored, 
because complaints remain until properly addressed. If not 
properly answered within the time period allotted by law, a 
default judgment will be entered in the court against the 
defendant. Such a  default judgment  means that the defen-
dants automatically lose the lawsuit, whether they had any 
liability or not. Each defendant should act promptly, 
because each jurisdiction sets specific time periods for 
each phase of the pretrial procedures and motions. Addi-
tionally, defendant nurses should never assume that other 
defendants will respond on their behalf; the named defen-
dant must respond within the set time frame. 

 Nurse-defendants should remember two points. First, 
after notifying their insurance carrier and arranging to be 
represented by an attorney in the impending suit, they 
should also notify the health care institution’s administrative 
staff of the lawsuit (if they are still employed at the institu-
tion named in the lawsuit). This notification allows the 
health care institution’s attorney to better represent the insti-
tution’s and the nurses’ interests. Second, nurse-defendants 
should not discuss the impending suit with anyone except 
their attorney and the health care institution’s attorney. The 
less said, the less likely the nurse-defendants will be mis-
quoted, and the less likely that any additional comments will 
be introduced into evidence. 

 Mandated by law in some states,  alternative dispute 
resolution (ADR)  refers to any means of settling disputes 
outside of the courtroom setting. Typically, ADR includes 
arbitration, mediation, early neutral evaluation, and con-
ciliation. Although all of these processes are somewhat dif-
ferent in application, all provide ways for parties to legal 
disputes to avoid formal lawsuits and costly trials. Other 
advantages of ADR include time saved (most disputes take 
in excess of 6 years from actual cause to resolution through 
the nation’s court systems) and privacy (the details of the 
disagreement and its resolution are confidential). Thus, 
institutions and health care providers can avoid public dis-
closure and adverse publicity. A major disadvantage to 
ADR is possible compromise of fairness and due process. 

 Two of the more common approaches to ADR 
include mediation and arbitration.  Mediation  involves one 
or more professional mediators, usually experts in the dis-
cipline, listening to both sides of the dispute and helping 
each side see the other side’s position. Hopefully, the two 
sides to the dispute will be able to solve their differences. 
Although this approach frequently is helpful in contract 
disputes, it has rarely been effective in medical malpractice 
issues because emotions tend to dominate and health pro-
fessionals have their careers at stake. Additionally, agree-
ments reached through mediation are generally not 
enforceable unless both sides agree to a binding decision 
before initiating the process. 

     THE TRIAL PROCESS 

 There are six procedural steps to any given lawsuit. These 
six steps are depicted in  Table   2–1   . Each step, with its spe-
cial application to nursing, is discussed separately in the 
following sections.  

  Step One: Initiation of the Lawsuit 

 A party, the  plaintiff  ,  who believes he or she may have a 
valid cause of action against another individual, initiates 
the lawsuit. The answering party or parties, the 
 defendant (s) in the lawsuit, then respond. (In reality, the 
attorneys execute the intentions of their clients, but the 
parties to the suit are always referenced as though they are 
the ones controlling and instigating the proper motions, 
claims, forms, and defenses.) 

 In most instances, it is rare to have a single plaintiff 
versus a single defendant. More commonly, there are mul-
tiple parties on either or both sides of the lawsuit. In medi-
cal malpractice suits, a single plaintiff typically sues 
multiple defendants, including physicians, the health care 
institution’s board of directors, and various members of the 
nursing staff. Naming as defendants all possible persons or 
entities involved in the cause of action may be a wise strat-
egy for the plaintiff, since the plaintiff could be barred by 
the statute of limitations from later adding defendants to 
the lawsuit.  (Review  Chapter   1    for a detailed discussion of 
statutes of limitations.)  Should plaintiffs subsequently dis-
cover that a named defendant has been incorrectly named 
as a party to the suit, that defendant may be nonsuited 
(sometimes called  dismissed ) and removed from the case 
entirely. 

 When the plaintiff ’s cause of action is well identified, 
a  complaint  is filed in a court with competent jurisdiction 
to hear the case. Upon filing the complaint, the court serves 
the defendant(s) with a summons to appear before the 
court at a specified time. This process, known as  service  in 
both state and federal court systems, alerts the named 
defendants that a lawsuit is now pending against them. The 
complaint outlines the names of the parties to the suit, alle-
gations of the breaches of standards of care, injuries or 
damages, and demand for an award. In some states, the 
demand for damages is a specified amount, whereas other 
states determine the amount of the award based on the evi-
dence as presented at court. 

 Once served, the defendants must respond to the 
complaint within a specified period of time or forfeit their 
right to defend the suit. The time frame for answering is 
determined by state or federal law and varies according to 
the jurisdiction. When served, each defendant should 
promptly notify his or her liability insurance carrier for 
representation by one of the retained attorneys or procure a 



 Chapter 2 • Anatomy of a Lawsuit 17

 Table 2–1   Procedural Steps in the Trial Process 

 Initiation of the Lawsuit 

  1. Complaint or summons is initiated by the plaintiff. 

  2. Service of the complaint is made to the defendant. 

  3. Health care provider contacts insurance carrier for an attorney assignment, or provider obtains independent attorney. 

  4. Answer (response) is filed by the defendant. 

  5. If no answer (response) is made within the legal time frame, a default judgment is entered by the court against the 
defendant. 

  6. Alternate means of resolving the dispute, including a prelitigation panel, is held if state or territory has such a pretrial 
review mechanism/requirement. 

 Pleadings and Pretrial Motions 

  1. Plaintiff makes initial complaint. 

  2. Defendant files original pleadings or answer. 

  3. Motion to dismiss is initiated by either plaintiff or defendant. 

  4. Counterclaims are filed with the court. 

  5. Amended and/or supplemental pleadings are entered. 

  6. Motion for judgment is based on the pleadings. 

 Discovery of Evidence 

  1. Interrogatories are served to both plaintiff and defendant. 

  2. Depositions of witness and named parties are taken. 

  3. Request to produce documents is made. 

  4. Requests for an independent medical examination of the plaintiff are made. 

  5. Subpoenas of witnesses are issued as needed. 

  6. Pretrial conference or hearing is held. 

  7. Settlements are initiated and may be accepted. 

 Trial Process 

  1. Jury is selected (voir dire). 

  2. Opening statements are made, first by plaintiff, then by defendant. 

  3. Plaintiff’s case is presented with cross-examination by defendant. 

  4. Defendant’s case is presented, with cross-examination by plaintiff. 

  5. Motion is made by defendant for directed verdict against plaintiff. 

  6. Closing statements are made, first by defendant, then by plaintiff. 

  7. Jury instructions are given. 

  8. Jury deliberates. 

  9. Verdict is decided and announced. 

 Appeals 

  1. Appellate level or state intermediate level court. 

  2. State supreme court or highest state court. 

  3. Federal court. 

 Execution of Judgment 

  1. Payment of damages. 

  2. Specific performance or injunction. 

  3. Imprisonment or fine of defaulting party. 

  Source:   Legal and Ethical Issues in Nursing  (4th ed.) by G. W. Guido, 2006. Upper Saddle River, NJ: Prentice Hall. 
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as the nursing home itself, but that was not the wording in 
this specific clause. Though such language is commonly 
included in nursing home admission arbitration clauses, it 
was absent at this nursing home. Thus, arbitration was 
binding only in the matter of the nursing home corpora-
tion and the lawsuit could be filed against the agency 
nurses in a civil trial court. 

 The courts also look very closely at the person’s abil-
ity to sign a valid arbitration agreement. For example, in 
  Gilmore v. Life Care Centers  (2011) , the issue at trial con-
cerned whether the nursing home resident had the capacity 
to sign a valid agreement. The court noted in its delibera-
tion that the person signing the arbitration agreement, 
similar to a person signing a contract, is presumed to be 
mentally competent when signing. The agreement would 
be invalid only if there was evidence that the person could 
not understand the nature and effect of the agreement or 
contract being signed. Here the court found that there was 
no valid agreement, as the individual who signed the form 
was confused, agitated, and suffering from dementia when 
she signed the form. 

 Note, though, that the court will reject arbitration 
agreements if the parties were not fully informed of the sig-
nificance of the agreement, if the agreement takes away 
legal rights mandated to a person by state law, or if the sig-
nature is not completely voluntary.   Bossort v. Kindred Nurs-
ing  (2009)  involved a case where the resident’s husband 
signed the arbitration agreement form because he was told 
he had to sign the form in order for his wife to be admitted 
to the nursing home. The court held that a nursing home 
arbitration agreement must be totally voluntary; it is void if 
held out as a condition for admission (  Bossort v. Kindred 
Nursing , 2009 ). 

 An earlier case,   Romano v. Manor Care, Inc.  (2003) , 
invalidated an arbitration agreement and allowed the case 
to be filed in court when the arbitration agreement disal-
lowed state rights given individuals. In that case, an 
elderly woman had fallen in her home, sustaining a non-
operable hip fracture, and sought immediate admission 
to a nursing home because her elderly husband could not 
care for her in their home. The paperwork, which con-
cerned her rights and mandate for arbitration rather than 
filing lawsuits directly in court, was presented after she 
had already been admitted. No explanation of the 6-page 
document was given, and no meaningful choice was 
offered as to whether or not to sign the arbitration agree-
ment. The agreement specifically disallowed the resident’s 
right to punitive damages and reimbursement of the resi-
dent’s legal fees, both allowed under the state’s Nursing 
Home Resident’s Bill of Rights. Thus, the court invali-
dated the arbitration agreement in favor of a court trial 
before a judge and jury. 

  Arbitration  is a more formal process and is often 
viewed as a “mini-trial.” Attorneys are present at arbitra-
tion, questioning the parties and any witnesses to the arbi-
tration. Testimony is given under oath, so that the process 
does look like a trial. The differences are that there are no 
rules of evidence, no court reporter, and no formal record 
made of the arbitration process. The arbitrator’s judgments 
are legally binding, as agreed to before the process is initi-
ated (  Bedford Health Properties v. Davis , 2008 ;   Skaggs v. 
Kaiser Foundation,  2008 ). 

 Similarly, a recent lawsuit upheld the national valid-
ity of predispute arbitration agreements (  Marmet Health-
care Center v. Brown,  2012 ). This case was the 
consolidation of three separate negligent actions against 
Marmet Healthcare Center, a West Virginia nursing 
home. The lower courts had dismissed the previous 
causes of action and decided in favor of the nursing home, 
relying on a state precedent that held that arbitration 
clauses were not enforceable if signed by the patient or 
the patient’s representative before the filing of the negli-
gence claim against the facility. The U.S. Supreme Court, 
in a 9 to 0 ruling, held that the U.S. Federal Arbitration 
Act is the paramount legal authority in this area. Because 
it is a federal law, it “trumps” any state law, state statute, or 
state court precedent that is contrary to the act itself. The 
purpose of the Federal Arbitration Act is to support pol-
icy in favor of alternate dispute resolution in healthcare 
and elsewhere, once the parties have freely and knowingly 
agreed to arbitration as the means to resolve a dispute. 
The Act further notes that arbitration agreements are 
meant to be enforced, and that is the basic reason such 
agreements exist. 

 Recent lawsuits in this area of the law have mainly 
concerned residents in nursing homes (for example,   Abell 
v. Bardstown Medical , 2011 ;   Laurel Creek v. Bishop , 2010 ; 
  Triad Health Management v. Johnson , 2009 ). In each of 
these cases, the court upheld the arbitration clause, follow-
ing the emerging trend toward arbitration as a viable alter-
native to jury trial in nursing home liability cases. 

 Courts look carefully at the wording and intent of the 
arbitration clause when determining whether the clause is 
valid, noting whether there are individuals or circum-
stances that are outside the terms of the clause. For exam-
ple, in   Constantio v. Frechette  (2008) , an elderly patient 
died unexpectedly 11 days after admission for what was 
anticipated to be a short-term recuperative stay. Following 
the patient’s death, the patient’s daughter brought suit 
against the nursing home’s parent corporation and the 
three nurses who had cared for her mother. In reviewing 
the arbitration clause that the patient had signed, the court 
noted that the clause could have been worded so that the 
agreement applied to the nursing home’s employees as well 
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  Step Two: Pleadings and Pretrial Motions 

  Pleadings  ,  written documents setting forth the conten-
tions of the parties, are statements of facts as perceived by 
the opposing sides to the lawsuit. Pleadings give the basis 
of the legal claim to opposing parties and prevent unfair 
surprise to either side. In actuality, the initial complaint or 
petition is also a pleading to the court setting out the plain-
tiff ’s facts and declaring that an injustice or wrong has been 
done. Each defendant responds with a pleading, giving his 
or her version of the facts to the court. In the defendants’ 
original pleadings, the defendants set forth objections to 
the plaintiff ’s complaint. These objections cite possible 
errors in the plaintiff ’s case. Possible errors may be proce-
dural (e.g., the process of service was incorrectly performed 
or the lawsuit is filed in a court that lacks personal jurisdic-
tion over the defendant). Possible errors may also be fac-
tual (e.g., the defendant named in the suit in reality was on 
vacation or was not scheduled at the time of the occurrence 
and thus has no liability in the matter before the court). 

 The defendant may also file a  motion to dismiss , 
stating that there is no valid cause of action on which a 
claim may be made. The judge may either dismiss the suit 
upon such a filing or decline to dismiss. If the case is dis-
missed, the plaintiff may appeal the dismissal. If the 
motion to dismiss is declined, the defendant must answer 
the complaint. 

 A third alternative for the defendant is to file a counter-
claim. A  counterclaim  states a cause of action the defendant 
has against the plaintiff, such as failure to timely pay a hospi-
tal bill or comparative negligence on the part of the injured 
party. For example, if the plaintiff is suing for the improper 
casting of a broken arm, but failed to keep scheduled appoint-
ments to check the alignment of the fracture, the plaintiff 
could have contributed to the purported negligence. 

 Recent lawsuits have also centered around whose 
signature is required for binding arbitration as a means of 
resolving conflicts (  Ashburn Health Care Center, Inc. v. 
Poole , 2007 ;   Beverly Health and Rehabilitation v. Smith , 
2009 ;   Curto v. Illini Manors, Inc. , 2010 ;   Duke v. Kindred 
Healthcare,  2011 ;   Estate of Irons v. Arcadia Healthcare , 
2011 ;   Life Care Centers v. Smith , 2009 ;   Stanford Health and 
Rehabilitation v. Brock , 2010 ;   Trinity Mission v. Lawrence , 
2009 ). Generally, these cases held that a family member 
(husband, daughter, son, or nephew) could not legally 
serve as the signer on arbitration agreements for a compe-
tent adult. Fundamental to arbitration, said the court in 
 Ashburn,  is the requirement that the patient knowingly 
and voluntarily agreed to arbitration. The authority of an 
agent to act on behalf of the principal must be made appar-
ent by the statements or conduct of the principal, not 
those of the agent. For the arbitration agreement to be 
valid, the court concluded, there must be some means of 
showing that the competent patient had given her right of 
consent to her husband. 

 Arbitration in malpractice cases may become prob-
lematic because neither party typically wants to give up 
the ability to be heard in court. Also, because no rules of 
evidence apply, testimony that is inadmissible in courts of 
law may be freely offered in arbitration sessions. For 
example, a health care provider may be asked about sub-
stance abuse if that issue is relevant to the case. Finally, 
there is no appeal process with arbitration, unless one can 
show that the arbitrator was biased in favor of or against 
one of the parties. 

 A separate mechanism for ensuring the appropri-
ateness of causes of actions is the prelitigation panel.  Pre-
litigation panels  ensure that there is an actual controversy 
or fact question before the case is presented at court. At 
prelitigation hearings, a panel of medical and legal experts 
reviews evidence concerning the injury, its cause, and the 
extent of the injury. Evidence presented may include 
medical records, expert reports, photographs, x-rays, 
authoritarian texts, medical journal articles, and medical 
or legal memoranda. 

 Not all states employ prelitigation panels, because 
arguments abound as to whether they should exist. In some 
states (for example, Idaho, Maine, and Utah), a prelitiga-
tion panel is mandatory, while in others (for example, Con-
necticut, Indiana, and Kansas) it is voluntary. Defendants’ 
attorneys argue that such panels reduce frivolous lawsuits 
and expedite the trial process, whereas plaintiffs’ attorneys 
contend that they merely prolong the legal process and 
increase the overall expense of the trial. Most malpractice 
cases take 3 to 6 years from the time of injury to a decision, 
and in states with prelitigation panels, the time is increased 
by 6 to 12 months.   

  EXERCISE 2–1 

 When Mrs. C. had her husband admitted to a nursing home, she 
signed the contract for her husband’s care as his legal representa-
tive and responsible party. She also signed the arbitration agree-
ment, a separate document from the admission contract, at the 
same time. After her husband’s death, Mrs. C. sued the nursing 
home, alleging substandard care as the direct cause of her hus-
band’s demise. The nursing home countered the lawsuit, claiming 
that the case should not be filed in the local circuit court, but 
should be decided through arbitration. 

 What facts would you need to know before deciding who 
should prevail given these facts? Should the case be decided 
through arbitration or does the wife have a right to file this case in 
the circuit court?   



20 Part 1 • Introduction to the Law and the Judicial Process

on the questionnaire that a given party may be required to 
complete. Interrogatories must be answered under oath 
and returned within a time period that is set by state law. 

 Parties should not attempt to answer interrogatories 
on their own. Most attorneys instruct their clients to 
answer the questions as completely as possible on a sepa-
rate sheet of paper. The attorneys then complete the inter-
rogatory with their clients, appropriately objecting to 
objectionable questions, and wording answers so as not to 
suggest or admit liability. Clients should read the answers 
as completed carefully before signing and, because they 
are given under oath, make sure that the answers are true 
as stated. 

 A second means of obtaining witness testimony is 
through a  deposition , which is a witness’s sworn statement 
made outside the court that is admissible as evidence in a 
court of law. Depositions are taken of a witness, who is 
questioned by the attorney representing the opposing side 
of the controversy. The deposition’s purpose is to assist 
opposing counsel in preparing for the court case by discov-
ering potential testimony from witnesses before the trial. 

 One must not be fooled by the fact that a deposition 
is taken at an attorney’s office with few persons present. A 
deposition is a crucial part of the discovery phase, and one 
must be alert to the questions being asked and their 
answers. The deposing witness is under oath during the 
entire deposition. The attorney representing the person 
deposed normally does not ask any questions during the 
deposition or take an active part in the deposition. The 
attorney for the deposing party already knows the extent of 
the testimony and does not need to reveal strategy to the 
opposing side. 

 Also present at the deposition is a court reporter, 
who records all questions and answers exactly as they are 
stated. The deposing party will be allowed to see and read 
the final written document before signing it; the deposition 
then becomes sworn testimony. When reviewing the final 
copy, the deposing witness may correct typographical 
errors, such as the misspelling of a name, but may make no 
substantive change to the record, such as changing a previ-
ous “yes” answer to a “no” answer. 

 Deposing witnesses should give their attorneys suf-
ficient time to object to the various questions, and time 
should be taken when answering each question. The wit-
ness may bring medical records, notes, and literature 
sources to the deposition, and may refer to them as needed 
during the deposition. Information should not be guessed, 
but the witness should ensure its accuracy before respond-
ing. This same information will be given in court. 

 An error that health care providers, including nurses, 
frequently make during depositions is giving too much 
information. Often, such information is given because the 

 Either side may then file amended or supplemental 
pleadings as needed. Amended pleadings correct or add 
new material to the original pleadings before the court; 
supplemental pleadings add to the statement of facts 
already before the court. For example, an amended plead-
ing could be filed to correct a deficiency in the original 
pleading. Instead of stating that one injection had been 
negligently given to the plaintiff by the nurse-defendant, 
the amended pleading might state that two injections, at 
two separate times, were administered by the nurse-defen-
dant and that both injections resulted in injury to the plain-
tiff. A supplemental pleading allows the original pleading 
to stand while supplying additional facts. For example, a 
supplemental pleading might be filed to bring a third party 
into the lawsuit. 

 Pleadings may raise questions of fact or law. If there 
are no questions of fact, the case may be decided by the 
judge merely upon the pleadings. Usually, there are a vari-
ety of questions of fact and law, necessitating a full trial 
with or without a jury. 

 Once the pleadings have been completed, either or 
both parties may move for a judgment based on the plead-
ings. Some state courts allow the party seeking a judgment 
based on the pleadings to introduce sworn statements as 
evidence showing that the claim or defense is false. Nor-
mally, a substantial controversy is involved, and the motion 
for a judgment based on the pleadings is denied. 

  Motions , formal requests by one of the parties asking 
the court to grant its request, may also be filed. Motions 
may include the need for a speedy trial date owing to the 
elderly status of the plaintiff or a major witness, the need 
for a later trial date owing to the length of time needed to 
obtain necessary documents, or the need for additional 
documents. Motions are supported with a written narra-
tive, known as a  brief,  which sets out legal arguments for 
granting the motion. Motions are then argued before the 
judge, who issues a ruling regarding the motion.  

  Step Three: Pretrial Discovery of Evidence 

 State and federal courts allow parties the  right of discovery , 
which permits: 

    1.   witnesses to be questioned by the opposing side 
before the trial.  

   2.   the finding of relevant written materials.  
   3.   possible additional examinations of the plaintiff.   

 Because of the right of discovery, this step of the trial pro-
cess may take up to 2 or 3 years to complete. 

  Interrogatories  are written questionnaires mailed to 
opposing parties that ask specific questions concerning the 
facts of the case. Most states limit the number of questions 
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strate graphically the profound limitation in the child’s 
motor control and functional abilities. 

 Taped depositions are frequently reserved for wit-
nesses who will not be present for the actual trial. For 
example, witnesses who are outside the jurisdiction of the 
court or who may be unavailable during the time of the 
trial hearing may choose to have their depositions video-
taped. Although the same evidence could be read at trial 
from a traditional deposition, the impact of having the wit-
ness in the courtroom setting via a taped deposition carries 
much more weight with the jury. Additionally, depositions 
serve to uncover facts for the opposing side and to perpetu-
ate the testimony of witnesses. Elderly witnesses or very ill 
witnesses may actually have their testimony preserved for 
trial through pretrial depositions. 

 Either side in the controversy may also obtain and 
examine copies of the medical records, business records, 
x-ray films, and the like through a request to produce doc-
uments. The court may also require a physical or mental 
examination of a party through a request for an indepen-
dent medical examination of the plaintiff, if the medical 
information so obtained is pertinent to the case. Either 
party may object to these requests based on grounds that 
they are unduly burdensome, or seek confidential or privi-
leged information, or are protected as part of the attorney’s 
work product. Generally, the scope of discovery is large, 
and parties are allowed to discover all relevant materials 
that would be admissible in the subsequent trial. 

 During the discovery phase, both sides decide on 
their strategy for the subsequent trial and interview the 
witnesses they need to testify in court. Both sides also 
obtain evidence to submit at trial in the form of x-ray films, 
medical records, consultation reports, and other tangible 
items that affect the case. 

 The final phase of the pretrial discovery of evidence 
is a  pretrial conference  or  pretrial hearing  .  This is a fairly 
informal session during which the judge and the represent-
ing attorneys agree on the issues to be decided and settle 
procedural matters. The pretrial conference may result in a 
finalization of a  settlement  ,  which is favored by the judicial 
system because it allows for a quick resolution. A settle-
ment is not synonymous with the admission of guilt or lia-
bility, but is a means of allowing the parties to forgo the 
trial process and settle for an agreed-upon dollar figure. 
Included among the many reasons for settling a case before 
trial are the expense of the trial process, lengthy delays in 
reaching a trial date, emotional and physical drain on an 
already injured plaintiff, uncertainty of the jury trial pro-
cess, and the nature of the harm complained of and its 
potential ability to shock a jury. As the following case illus-
trates, a final reason for a settlement may be because there 
is no adequate means of defending prior actions. 

health care provider knows the right questions to ask and 
the essential information to elicit. Opposing counsel may 
not be as well versed and may have ignored an entire area 
of pertinent information during questioning. Do not assist 
opposing counsel by giving them the answers needed to 
pursue the case. That is the domain of attorneys, who have 
the ultimate responsibility to their clients. 

 A newer concept in taking depositions is to video-
tape the witness during the entire deposition rather than to 
record the deposition through a court reporter. If the wit-
ness giving the deposition has a pleasing personality and 
appears to be caring and compassionate on tape, playing of 
this type of deposition in court mimics the personal effect 
of a live appearance. It is the option of deposing parties 
(and their counsel) to choose this type of deposition. 

 An older case illustrates the danger of videotaped 
depositions. In   Parkway Hospital, Inc. v. Lee  (1997) , the 
hospital’s attorneys objected vigorously during the trial, 
asserting that the plaintiff ’s attorneys were trying to embar-
rass the hospital and prejudice the jury against the hospital 
by playing back pretrial videotaped depositions of the 
nurses who had cared for the injured patient. 

 In that case, a nurse had administered Pitocin to a 
patient in labor, causing the uterus to quickly rupture, and 
the infant was born with severe neurological injuries. The 
obstetrician claimed he had never ordered Pitocin. One 
nurse gave a videotaped deposition saying that there had 
been no order for Pitocin, but that the physician’s routine 
orders were to be followed. This same nurse testified that 
she told the oncoming nurse at the change of shift that the 
physician’s routine orders were to be followed. She also tes-
tified that she had never said anything about Pitocin or that 
it had been ordered. 

 The second nurse testified in her taped deposition 
that the first nurse told her to administer Pitocin, so she 
proceeded with the administration. These two depositions 
were played back-to-back at trial. The depositions were 
dramatic proof that the nurses were confused about the 
physician’s orders and the ultimate care of this patient. The 
jury was led to conclude that negligence by the hospital’s 
nursing staff caused a nurse to give Pitocin to a patient in 
the labor and delivery unit, especially in light of the fact 
that the medication had not been ordered by the patient’s 
physician. The jury found that the physician had no liabil-
ity in the case, but found liability against both the hospital 
and its nursing staff. 

 The court ruled that it was a perfectly acceptable trial 
tactic to place into evidence the conflicting testimony of 
two different agents of the same defendant. The court also 
upheld the playing to the jury of an 11-minute videotape 
that showed the child attempting to walk forward and 
backward, draw on a piece of paper, and talk to demon-
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both sides to the controversy question a panel of qualified 
persons and a 4-, 6-, or 12-person jury is selected and 
sworn in by the judge. In some jurisdictions, parties to the 
lawsuit may be allowed to stipulate a jury of six rather than 
the more traditional jury of 12 persons. If no jury is 
requested or mandated by law, the judge serves as both 
judge and jury. 

 After jury selection, both sides make their opening 
statements.  Opening statements  generally indicate for the 
jury what each side intends to show by the evidence it pres-
ents. Because the plaintiff has the legal burden of proof to 
show not only that an incident occurred but also that the 
incident did in fact cause the plaintiff ’s injury, the plain-
tiff ’s attorney has the first opening statement. 

 Witnesses are then called, one by one, to answer spe-
cific questions. The witnesses are directly questioned first 
by the attorney calling the witness. The opposing side then 
has the opportunity for  cross-examination , during which 
the questioning attorney attempts to discredit or negate the 
witness’s testimony. The attorney originally calling the wit-
ness may then ask additional questions in an attempt to 
reestablish the credibility of the witness once the cross-
examination is concluded. 

 The  level of evidence  or standard of proof that is 
presented at trial often depends on the type of case being 
tried. The standard of proof required in a legal action 
depends on “the degree of confidence society thinks he 
should have in the correctness of factual conclusions for a 
particular type of adjudication” (  Addington v. Texas , 1979 , 
at 423). Another way of expressing the standard of proof is 
what is necessary to convince the judge and/or jury that a 
given proposition is true and to “minimize the risk of an 
erroneous decision” (  Addington v. Texas , 1979 , at 425). 

 In civil court cases, the standard of proof is  prepon-
derance of the evidence . Preponderance of the evidence is 
based on the probable truth or accuracy of the evidence 
presented, not on the amount of evidence. The judge or 
jury must be persuaded that the facts are more probably 
one way than another way. Thus, one clearly knowledge-
able witness may provide the preponderance of the evi-
dence over other witnesses who have merely a general idea 
of what occurred. Likewise, a signed agreement with defi-
nite terms and definitions will provide the preponderance 
of the evidence over witnesses’ speculations of what may 
have been intended. Note that this level of evidence remains 
subjective, despite a witness’s best efforts to be as objective 
as possible. 

 The intermediate standard of proof is  clear and con-
vincing evidence  .  This standard of proof was defined as 
follows: “proof beyond a reasonable doubt is proof that a 
fact is almost certainly true, while clear and convincing 
evidence means simply proof that a fact is highly probable” 

 An example of a case that was settled prior to a court 
determination is   Ballard v. Henry  (2007) . In that case, the 
patient presented to the hospital in active labor, 2 weeks 
before she was scheduled for her third cesarean section. 
She had a fever of 101.3 degrees, which did not abate 
despite active Tylenol therapy. A fetal monitor was placed, 
showing that the fetal heart rate was 170. During the next 4 
hours, the fetal heart rate was recorded as 170–180. The 
neonate, who was diagnosed with moderate right-sided 
hemiparesis and cognitive impairment from cerebral 
infarctions and is today developmentally delayed, was 
finally delivered approximately 7 hours after the patient 
was admitted. The main issue for the court concerned why 
an immediate cesarean section was not done, given the 
mother’s presenting symptoms and the fetal heart rate. The 
defendants elected to settle the case before the trial was ini-
tiated.   Estate of Butler v. Henry Ford Health System  (2009)  
reached a similar conclusion when the nursing home could 
not defend the failure of the nursing home staff in prevent-
ing a resident’s multiple decubitus ulcers. 

 Sometimes the reason to settle out of court is that the 
case is indefensible. For example, in   Estate of Wells v. White 
House Healthcare  (2009) , the patient was a resident in a 
skilled nursing home. The resident had a long history of 
pulmonary emboli and was in the facility for rehabilitation 
following knee surgery. Eight days after the surgery, her 
laboratory results showed an unexpectedly high level of 
clotting, indicating that the dosages of Coumadin should 
have been increased. The resident’s nurse, however, never 
contacted the physician or forwarded the laboratory 
results, and the resident died 2 days later, having experi-
enced a large pulmonary embolus. 

 After the resident’s death, the nurse ensured that the 
laboratory results were placed in the chart, forged a prog-
ress note to the effect that she had timely contacted the 
physician, and noted that the physician had ordered no 
increase in the Coumadin dosage. The facility basically 
admitted the error and settled out-of-court for $900,000 in 
exchange for the family dropping the lawsuit that they had 
already filed in the superior court.  

  Step Four: The Trial 

 At the  trial , the evidence is presented, facts are deter-
mined by the jury, principles of law are applied to deter-
mined facts, and a solution is formally reached. Evidence 
is usually presented through various witnesses’ answers 
to specific questions. The jury relies on the testimony 
and credibility of the witnesses in determining the facts 
of the case. 

 If a jury trial has been requested, the trial begins with 
the selection of the jury, or  voir dire . Attorneys representing 
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retraining at trial to show that there were deficits in the 
nurse’s care of the resident and that the retraining was 
undertaken to correct this incompetency. 

 The court noted that it is not necessarily true that 
such retraining indicated incompetency on the part of the 
nurse in the resident’s care. The caregiver in question may 
have exercised all the due care that the law requires and 
that the retraining was merely a measure of caution given 
that there had been an unexpected accident. Such precau-
tions taken after the fact are not legitimate proof of negli-
gence at the time of the event. 

 Once the issue of the level of evidence is decided, the 
plaintiff presents his or her side of the case through the oral 
testimony of his or her witnesses. The plaintiff ’s side then 
rests the case, meaning that it has attempted to meet the 
burden of proof and has legally established its cause of 
action. At that point, the defendants’ attorneys may peti-
tion for a directed verdict, indicating from their perspec-
tive that the plaintiff has failed to present sufficient facts on 
which to decide the case in the plaintiff ’s favor. This motion 
for a directed verdict is typically overruled, and the defen-
dants then call their witnesses one by one to present their 
case to the jury. 

 At the conclusion of the defendant’s entire case, both 
sides or either side may again move for a directed verdict. If 
these attempts are overruled (and they traditionally are), 
the attorneys make their final arguments, and the judge 
instructs the jury as to their charge and the principles of 
law involved. This last step varies greatly from jurisdiction 
to jurisdiction. The jury then retires to deliberate and to 
reach a  verdict  (decision). 

 If the verdict that the jury reaches is against the 
weight of the evidence, the judge may elect to disregard the 
verdict and determine the ultimate verdict. For example, in 
  Boxie v. Lemoire  (2008) , the jury returned a verdict of no 
negligence on the part of the defendants. The case involved 
a patient who had cervical spinal surgery in the not-often-
used seated position, where members of the surgical team 
needed to continuously evaluate the patient for chin-to-
sternum clearance. During the surgical procedure, the 
patient suffered a stroke when his carotid artery blood flow 
became compromised. The judge found that there was neg-
ligence on the part of the surgical team and disregarded the 
jury’s verdict. 

 Once the verdict is known, the losing side may move 
for a new trial. If the motion is granted, the entire trial is 
repeated before a new jury panel. If it is denied, the judg-
ment becomes final, and the losing side may appeal to the 
proper appellate court if there are legal grounds for such 
an appeal. 

 A case example illustrating legal grounds for an 
appeal is  Pivar v. Baptist Hospital of Miami, Inc.  (1997). In 

(  Allen v. Bowen,  1987 , at 152). For most courts, this is the 
highest level of proof that can be applied in a civil case and 
is generally the standard of proof seen in cases involving 
withdrawal of life-sustaining measures.   Cruzan v. Director, 
Missouri Department of Health  (1990)  remains the classic 
case where this level of evidence was required. This level 
of evidence was supported, in the court’s view, as the right 
to life is a fundamental interest, the person whose life was 
in question could not protect herself, and the extent of 
harm was irreversible.   Chapter   9    presents more detailed 
information concerning this case and withdrawal of life-
sustaining therapies.  

 The highest level of evidence is  proof beyond a rea-
sonable doubt  and is generally the standard required in 
criminal cases. This means that the proposition presented 
by the government must be proven to the extent that there 
is no “reasonable doubt” in the mind of a reasonable per-
son that the defendant is guilty of the crime with which he 
or she is charged. Doubts can linger, but only to the extent 
that these doubts do not affect a reasonable person’s belief 
that the defendant is guilty as charged. 

  The reasonable doubt standard plays a vital role in 
the American scheme of criminal procedure: 
 It is a prime instrument for reducing the risk of con-
victions resting on factual error. The standard pro-
vides concrete substance for the presumption of 
innocence—that bedrock. . . . principle whose 
enforcement lies at the foundation of the administra-
tion of our criminal law. (  In re Winship , 1970 , at 358)  

 Note that the courts may also enact other rules or 
levels of evidence at trial. An example of an additional rule 
of evidence that may be seen in malpractice trials concerns 
rules of evidence to encourage improvements based on 
adverse experiences. Such a rule of evidence is that subse-
quent remedial measures undertaken after an event are not 
admissible to show liability for the event. The purpose of 
this rule of evidence is to encourage individuals of an orga-
nization to candidly evaluate injury-producing events and 
to implement safeguards to prevent the same or similar 
events from reoccurring in the future. 

 A case that illustrates this rule of evidence is   Alfieri v. 
Carmelite Nursing Home, Inc . (2010) . In that case, a 
91-year-old nursing home resident fell and broke her hip, 
resulting in surgical replacement of the hip and an extended 
hospital stay. The resident then filed this lawsuit, which 
was continued by family members after her death. During 
the deposition taken from the nurse who had cared for the 
resident at the time the resident fell, it was disclosed that 
the nurse had received additional training following the 
event. The residents’ lawyers planned on introducing this 
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outcome at the intermediate appellate level, the case may 
be eventually appealed to the state supreme court. Once 
decided at this highest level, the judgment typically 
becomes final, and the matter is closed. A few cases may be 
appealed to the U.S. Supreme Court, but this is rare in 
medical malpractice cases.  

  Step Six: Execution of Judgment 

 Most lawsuits involving nurses result in one of two possible 
conclusions: the awarding of money damages against the 
nurse-defendant or the dismissal of all causes of action 
against the nurse-defendant. Nothing can return plaintiffs 
to their original, pretrial status, and the American judicial 
system attempts to compensate plaintiffs (if the evidence 
supports compensation) with money damages. Other 
forms of conclusion include an  injunction  requiring the 
nurse-defendant to either perform or refrain from per-
forming a certain action and a restraining order. 

 Restraining orders may be granted when preventing 
an ongoing action is the only logical outcome to the facts as 
presented. A case example is the recent case of   Johnson v. 
Berg  (2008) . In this case, the judge ordered the restraining 
order against the daughter of a nursing home resident, pre-
venting her from any further communication or contact 
with the nursing home management and staff. The court’s 
decision was based on a finding that the daughter’s conduct 
met the legal definition of harassment. 

 A family member, noted the court, has the right to 
consult with caregivers, to voice his or her opinions, and to 
advocate for alternatives. The situation in this case, how-
ever, went far beyond reasonable advocacy and became 
harassment. The resident’s daughter repeatedly sent harass-
ing letters of complaint to the nursing staff and followed up 
with harassing phone calls to staff members. She verbally 
accosted the administrator face-to-face on at least six dif-
ferent occasions and personally interfered with the care of 
other residents. On one occasion, a security guard had to 
remove the daughter from the facility. While being bodily 
removed, she screamed at the nurse and waved some legal 
appearing papers in the nurse’s face, causing the nurse to 
fear for her personal safety. On another occasion, she 
phoned the nursing station and demanded that the nurse 
who took the phone call conduct an immediate review of 
her mother’s care plan to determine whether her mother 
had been assisted to the restroom no later than 7:00 that 
morning. That was but one of a long series of repeated, 
angry, demanding, and demeaning phone calls and letters, 
which finally forced management to file a lawsuit for the 
restraining order. The court concluded that the nursing 
home was entitled to a restraining order so that the daugh-
ter would cease and desist from further harassing conduct. 

that case, an elderly patient had been hospitalized for sev-
eral days following hip replacement surgery. The patient 
was known by the nursing staff to waken several times dur-
ing the night with the urgent need to arise and go to the 
bathroom. On the night of the patient’s fall, she awoke, feel-
ing the urgency to urinate, and rang her call bell. When no 
one responded to the call bell, the patient got out of bed by 
herself and used her walker to get to the bathroom. She 
placed the walker next to the toilet and transferred herself 
to the toilet. When she finished urinating, the patient rose, 
took a step toward the walker, and fell on the water that still 
remained in the bathroom from an earlier shower. 

 Detailed for the court was the institution’s procedure 
for showering a patient who had a recent hip replacement. 
The last part of the procedure was that the nurse assisting 
the patient is to return to the bathroom once the patient is 
safely back in bed and clean up any water that may be on 
the floor from the shower. 

 In the patient’s civil lawsuit against the hospital, the 
trial judge exercised his prerogative to dismiss the lawsuit 
without submitting the issues to the jury. The District 
Court of Appeals held that the trial judge was guilty of a 
legal error, because there were valid grounds for a civil neg-
ligence suit against the institution. 

 Specifically, the Court of Appeals held that a hospi-
tal is “legally bound to exercise such reasonable care as 
the patient’s condition may require, the degree of care in 
proportion to the patient’s known physical and mental 
impairments” (  Pivar v. Baptist Hospital of Miami, Inc.,  
1997 , at 277). Applying this concept to the current case, 
the court held that it was the nurse’s responsibility, given 
the patient’s unsteadiness on her feet and her propensity 
to use the bathroom unaided when she felt an urgency to 
urinate, to ascertain that the water had been wiped up 
after the evening shower and to document that fact in the 
nursing notes.   

  EXERCISE 2–2 

 Jedidiah Monroe sued Thomas Smith for malpractice, stating that 
he was given an oral medication by Nurse Smith and that he then 
suffered a severe allergic reaction to the medication. What addi-
tional information might cause the court to enter a directed ver-
dict for the plaintiff?   

  Step Five: Appeals 

 The appropriate appellate court reviews the case based on 
(1) the trial record, (2) written summaries of the principles 
of law applied, and, in many states, (3) short oral argu-
ments by the representing attorneys. Depending on the 
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jury exactly what transpired. The lay witness is allowed to 
testify only to facts and may not draw conclusions or form 
opinions. Lay witnesses define for the jury what actually 
happened. Both sides to the controversy will present lay 
witnesses who attempt to describe for the jury what, when, 
and how a particular event occurred. The lay witness thus 
has a direct connection with the case in controversy. Lay 
witnesses at trial include patients, patient’s family mem-
bers, nurses not named in the lawsuit, and other interdisci-
plinary staff members. In   LeBlanc v. Walsh  (2006) , family 
members served as lay witnesses to testify that the patient’s 
back and bed linens were completely soiled with blood 
immediately before the patient coded. The jury discounted 
the nursing personnel version that the only visible blood 
was the approximate 5 to 10 cc’s of fluid in the drain reser-
voir immediately before the patient’s code. 

 Nurses may be called to serve as lay witnesses. In 
  Hurd v. Windsor Garden Convalescent Hospital  (2002) , the 
court refused a nurse’s testimony, stating that a nurse could 
not testify as an expert in orthopedics, even if she had 20 
years of work experience. But she could testify as a lay wit-
ness concerning the pain, suffering, and limitations of 
activities that would result from the fall that was at the 
heart of the resident’s lawsuit.  

  Expert Witness 

 The second type of witness, the  expert witness , explains 
highly specialized technology or skilled nursing care to 
the jurors, who typically have little or no exposure to med-
icine and nursing. Expert testimony is required when con-
clusions by a jury depend on facts and scientific 
information that is more than common knowledge. Three 
recent cases, holding that what is common knowledge 
requires no expert testimony, iterate this fact. In   Brown v. 
Tift County Hospital Authority  (2006) , an occupational 
therapist required that a patient stand while showering. 
Twice the patient told the occupational therapist that she 
was slipping and needed help. Nevertheless, the patient 
was left standing in the shower while the occupational 
therapist went to get the patient’s bathrobe. The patient fell 
while the occupational therapist was getting the bathrobe. 
The patient’s fall risk had been well documented in the 
chart and her need for maximum assistance with activities 
of daily living also was well documented. The court con-
cluded that no expert witness was needed in order for this 
lawsuit to proceed. 

 In   Rush v. Senior Citizen’s Nursing Home District of 
Ray County  (2006) , an elderly diabetic patient died follow-
ing complications when his blood sugar level rose to 540. 
There were standing orders for sliding scale insulin, though 
the nurse caring for the patient left phone messages for the 

 After all appeals, the plaintiff will ask that the judg-
ment as provided for by the court be executed. This proce-
dure gives legal relief to the plaintiff if a losing defendant 
chooses to ignore a court order. If an injunction has been 
mandated by the court, the defendant may be fined or 
imprisoned if the injunction is not fulfilled. 

 A case example of the use of an injunction in a medi-
cal context is  Wyckoff Heights Medical Center v. Rodriquez  
(2002). In that case, a patient with quadraparesis who had 
non–insulin-dependent diabetes had been admitted to an 
acute care facility after his home care was discontinued by 
the local visiting nurses association. The visiting nurses 
refused to provide further care because of his violent, threat-
ening, and harassing behavior toward the home health aides 
who either treated him or attempted to treat him. Ten days 
after his admission, his medical evaluation indicated that he 
needed no further acute hospital care and he was discharged. 

 The hospital found him a placement in an adult 
home. The patient refused to enter the adult home, and 
the hospital filed suit seeking a mandatory injunction 
requiring him to leave the hospital voluntarily or, in the 
alternative, allow the hospital the legal authorization to 
have him transported to the adult home. The Supreme 
Court of New York issued the injunction, noting that the 
very purpose of an acute care hospital is in jeopardy when 
a patient who no longer requires acute care services refuses 
to leave, thereby preventing patients who do require acute 
care from using the space to receive inpatient care. The 
court also noted that it would be pointless for the hospital 
to sue this patient for the money that his continued stay 
cost. The court concluded by noting, “To evict a person 
from the hospital who does require a certain level of pro-
fessional care is a drastic step, but the patient’s unreason-
able conduct is equally drastic” (  Wyckoff Heights Medical 
Center v. Rodriquez,  2002 , at 404). 

 For a default judgment or money damages award, the 
defendant’s wages may be garnished (i.e., a certain amount 
of money is taken from the defendant’s earnings and given 
to the winning plaintiff on a weekly or monthly basis) or 
property may be confiscated and sold to pay the amount of 
the award. Not all states apply garnishment laws in the 
same manner, and some states have restrictions on the type 
of property that may be confiscated. As a result, the execu-
tion of judgment varies from state to state.   

  EXPERT AND LAY WITNESSES 

  Lay Witness 

 Most nurses are aware of the expert witness status. Equally 
important in the judicial system is the  lay witness , who 
establishes facts at the trial level, stating for the judge and 
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expert in this case had been regularly involved in nursing 
practice for some years in situations where patient-safety 
assessment was a vital nursing consideration. The physi-
cian had a background in family medicine and no experi-
ence in basic patient safety assessment. Thus, he was not 
qualified to testify as an expert witness. 

 Similarly, courts have held that a nurse may not tes-
tify as an expert witness about the medical standard of 
care. In two cases,   Stryczek v. Methodist Hospital, Inc.  
(1998)  and   Taplin v. Lupin  (1997) , the court ruled that a 
nurse is not legally qualified to render an opinion about a 
medical diagnosis. There is, in the words of the  Stryczek  
court, “a significant difference in the scope of nurses’ and 
physicians’ legal authority with respect to diagnosis and 
treatment” (1998, at 697). A more recent case,   Detloff v. 
Absecon Manor  (2009) , concluded that courts across the 
United States are seeing a wider role for nurses in medical 
litigation, and that nurses can testify regarding medical 
cause and effect. That case concerned adequate fall-pre-
vention care and the role that post-injury immobility con-
tributed to the development of decubiti ulcers, sepsis, and 
the patient’s ultimate death.   Freed v. Geisinger Medical Cen-
ter  (2009)  reached a similar conclusion, stating that if a 
nurse is qualified through education and experience, the 
nurse is not barred from recognition as an expert in the 
legal arena merely for being a nurse and not a physician. 

 Note, though, that the court will not allow a nurse to 
testify if it can be shown that the witness has no expertise 
in the specifics of the care in question. In   Tuck v. Healthcare 
Authority of the City of Huntsville  (2002) , a nurse who was 
a faculty member at a local school of nursing testified about 
the use of restraints. On cross-examination, it was noted that 
she had not practiced in a clinical setting in 20 years, 
that she had never researched or written about restraints, 
and that she had never used the type of restraint at issue in 
this case. The court disallowed her testimony as an expert 
witness. Similar results occurred in   Doades v. Syed  (2002)  
and   Perdieu v. Blackstone Family Practice Center, Inc.  
(2002) . In  Perdieu,  the court specifically stated that exten-
sive experience with geriatric patients in acute care settings 
did not make a nurse an expert on nursing home care. 

 The minimum credential for a nurse expert witness 
is current licensure to practice professional nursing within 
a state or territory and experience in the area of practice 
germane to the lawsuit or a background in academic nurs-
ing (  Houston v. Phoebe Putney Memorial Hospital , 2009 ). 
Other criteria for selection include total lack of involve-
ment with the defendants either as an employee or consul-
tant, clinical expertise in the area of nursing at issue, 
certification in the clinical area if possible, and recent con-
tinuing or formal education relevant to the specialty of 
nursing at issue. Ideally, the expert witness should also 

physician and did not follow the sliding scale orders. The 
court ruled in this case that expert witnesses were not 
needed for the jury to understand the importance of fol-
lowing standing orders when the patient had an ever-
increasing blood glucose level. In   Willaby v. Bendersky  
(2008) , the court held that the patient, who had surgery for 
the removal of a sponge following discharge from the hos-
pital, did not need an expert witness, as the negligence is 
obvious to the common knowledge of lay persons. 

 However, when additional clarification is needed for 
the jury to understand facts that are not generally viewed 
as common knowledge, the use of an expert witness is 
required for the cause of action to proceed. For example, in 
  Tudor v. Wheatland Nursing  (2009) , the patient had been 
brain injured for many years. His diet was carbohydrate 
controlled for dysphagia with close supervision while eat-
ing and with suction equipment available. All of these spe-
cial care parameters were being met until the evening he 
grabbed a half-eaten sandwich off the meal cart, stuffed it 
all into his mouth, suffocated, and died. The court in this 
case ruled that an expert witness was required, as it was not 
within the common knowledge of lay individuals to under-
stand the standard of care that was violated. 

 The use of nurses as expert witnesses has evolved 
since the late 1970s and early 1980s. Before that time, phy-
sicians served as nursing’s voice and testified at court 
regarding the role and accountability of professional 
nurses. Two precedent court cases in 1980, one in North 
Carolina and one in Georgia, set the stage for acceptance 
by the court of nurses serving as expert witnesses in defin-
ing the role of nursing (  Maloney v. Wake Hospital Systems   ;  
  Avet v. McCormick  ). In  Maloney,  the court held that “the 
role of the nurse is critical to providing a high standard of 
health care in modern medicine. Her expertise is different 
from, but no less exalted than, that of the physician” (1980, 
at 683). Note though, that the court in   Manor Care Health 
Services, Inc. v. Ragan  (2006)  as late as 2006 had held that to 
testify as an expert in a healthcare malpractice lawsuit, a 
witness must be practicing health care in a field that 
involves the same type of care or treatment and must have 
knowledge of the accepted standards of care. A physician is 
not necessarily disqualified for testifying against nurses 
just because the physician is not a nurse, if the physician is 
familiar with nursing standards. 

 Other courts, though, have concluded that physi-
cians may not establish the nursing standards of care. In 
  Anderson v. Mountain Management Services, Inc . (2010) , 
the court disallowed the expert testimony of a physician 
testifying regarding the patient-safety assessment of a 
77-year-old patient. The court noted that evaluating 
patients’ physical abilities to determine their safety needs is 
a fundamental nursing responsibility and that the nursing 
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have earned graduate degrees and authored publications in 
nursing. Some attorneys will substitute status as a nurse 
manager, nurse educator, or preceptor for advanced 
degrees. It is ultimately the role of the trial judge to decide 
whether an expert witness possesses adequate skill, train-
ing, education, knowledge, and/or experience to serve as 
an expert witness in a specific lawsuit (  People v. Munroe,  
2003 ). 

 The purpose of these criteria for the nurse expert 
witness is to display for the jury that the nurse is well quali-
fied to be an expert witness. Therefore, credentials that 
speak to the highest level of nursing expertise and knowl-
edge of the appropriate standard of care weigh favorably 
with judges and jurors. Such criteria also further ensure the 
objectivity of the nurse expert. Expert witnesses who have 
either worked for the defendant institution or who are 
associated with defendant nurses on a personal level may 
be seen as giving subjective testimony. Such subjective tes-
timony is most likely to result in a verdict for the plaintiff 
and against the defendants. 

 When nurses are first contacted about the possibility 
of serving as expert witnesses, they should consider some 
guidelines. First, is the case of interest to them and is it in 
their area of expertise. Second, all materials sent should be 
reviewed carefully and a determination made as to whether 
a standard of care has been upheld or breached. The nurse 
should not put thoughts and opinions in writing at this 
stage because such writings may be viewed by both sides to 
the controversy. Formal writings can be done once the 
position of expert witness has been confirmed. Third, the 
nurse should decide on the fee schedule before proceed-
ing. Acceptable fee schedules can be determined by the 
geographical area and whether the nurse will appear at 
trial. Finally, the nurse should know the time frames for 
discovery and the actual court trial so that the expert wit-
ness can be available for an extended period of time, if that 
is foreseen or may be a possibility. 

  GUIDELINES 

    1.   Personal characteristics are important. Be attentive 
and alert. Look at the person asking the question, 
showing that you are giving great thought to what is 
being asked and are interested in what is being asked 
of you. Do not try to impress anyone. Use normal, 
conversational language, and refrain from using jar-
gon or “hospital talk.” The judge and jury must be 
able to understand your answers and relate them to 
the issues as presented.  

 For Testifying as an Expert Witness 

   2.   Time must be taken when considering the answer to 
each question. Once spoken, an answer cannot truly 
be retracted. Ensure that you understand the ques-
tion before answering or ask that it be repeated or 
rephrased. Remember that not all questions are valid; 
give your attorney time to object to the question. 
Objections after an answer is given serve little value 
in jurors’ minds.  

   3.   A favorite ploy of opposing counsel is to fluster, con-
fuse, or anger an expert witness. Such ploys may pre-
vent a clear and concise answer and may cause you to 
blurt out the first thought that enters your mind. All 
answers must be considered carefully, giving only the 
information that answers the question. The battle 
being played out in court is about the facts of the 
case, not about people and personalities. Remain as 
objective as possible, take a deep breath if needed, 
and answer objectively, not defensively. Strive to por-
tray an individual to whom the judge and jury will 
want to listen.  

   4.   Remember that there are several ways to accomplish 
any given intervention. The selection of an alterna-
tive approach does not equate with substandard 
care. Do not allow yourself to be backed into a cor-
ner where only one means of implementing an 
intervention is correct. Keep your options open, 
and iterate that any of these approaches could have 
been selected.  

   5.   Ensure that interventions as presented were appro-
priate at the time of the occurrence, not at the time of 
the court case. The expert witness should not be 
manipulated into discussing current practice stan-
dards, because they are most likely not reflective of 
the standard at the time the incident occurred.  

   6.   Testimony previously given during a deposition is 
sworn testimony and cannot be changed at trial. If 
you are unsure of your previous testimony, such as 
quoting the patient’s blood pressure or pulmonary 
wedge pressure, verify the information before speak-
ing. You may refer to your deposition or to the 
patient record before responding. If the answers are 
different, the next question by opposing counsel will 
inevitably be, “Tell me, nurse, are you lying now or 
were you lying before?” Either answer destroys all 
credibility you may have had with the jury.  

   7.   The expert witness should answer only what pertains 
to nursing, a nursing role, or standards of nursing 
care. If you cannot answer the attorney’s questions 
without testifying to medical standards, then say it is 
outside the scope of nursing and you cannot answer. 
You may ask the attorney to rephrase the question so 
that it pertains to nursing standards of care.  
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 Once selected as an expert witness, the nurse is 
prepared for this role by the attorney. Legal doctrine or 
state procedural rules that pertain to the individual case 
are discussed. Each nursing expert witness should review 
the following: 

    1.   The facility or area where the incident occurred, to 
identify special environmental factors and the loca-
tion of the patient in relation to needed equipment, 
medications, and staff  

   2.   The state nurse practice act and any relevant rules 
that the board of nursing may have promulgated  

   3.   Relevant nursing literature to ensure the status of 
acceptable practice at the time of the occurrence  

   4.   The applicable nursing process of the institution dur-
ing the time of the occurrence  

   5.   All written records pertaining to the incident or 
that may have implications for assessment, 
planned actions, implementation, and evaluation 
of the incident  

   6.   Supportive management records and/or patient clas-
sification acuity records  

   7.   Support functions provided by the institution for 
nursing   

 Each of these has implications for the applicable standard 
of care during the incident. 

 Unfortunately, the number of lawsuits naming 
nurses as defendants is currently on the rise ( Domrose, 
2007 ). The role of the expert nurse is therefore becoming 
more vital. The role of expert nurse witnesses is antici-
pated to continue to increase in importance as nurses 
testify not only in malpractice cases, but in custody and 
abuse cases. 

 Nurses are the only professionals with the compe-
tency, credentials, and right to define nursing or to judge 
whether the appropriate standard of care has been deliv-
ered. As nurses come forward to assume this role, the sys-
tem will adjust to incorporate them and to actively solicit 
their professional testimonies.   

   8.   Remember to dress appropriately, in a suit or more 
conservative attire, because appearances make a 
valuable first impression with the jury. Look at the 
jury as you give your answers, thus showing your sin-
cerity and knowledge.  

   9.   Give only enough information to answer the ques-
tion. If a simple yes or no will suffice, stop after stat-
ing yes or no. Frequently, nursing experts damage 
their credibility by trying too hard to ensure that the 
jury is aware of their knowledge base. The jury will 
already know that the expert is knowledgeable by the 
introduction of your credentials.  

   10.   If opposing counsel asks whether you are being paid 
to appear and testify, the answer is yes. Stress, how-
ever, that the payment is not for testimony, but for 
any provisions or inconveniences you had to make to 
be in court, such as travel to a distant court, lost work 
hours, child care, and review of pertinent facts and 
standards. The difference is subtle, but extremely 
important.  

   11.   Expect opposing counsel to question your creden-
tials. Remember, they are trying in every way possi-
ble to lessen the weight of your testimony in the eyes 
of jurors. Rather than credentials, it may be ethics 
that are attacked, such as a question asking whether 
you had solicited the attorney of record for the 
opportunity to testify.  

   12.   Be positive in your answers. Do not predicate your 
answers with “I believe,” “I think,” or “in my opin-
ion.” These are words of equivocation that impair 
your credibility as a witness.  

   13.   Remember the three Cs of testifying: Be calm, cour-
teous, and consistent in your demeanor.   

 Source:  Legal issues in nursing  (2nd ed.) by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.  

 An expert witness may also serve as a  legal consul-
tant  whose name is not revealed to the opposing side and 
whose reports or comments are not disclosed. Nurses who 
are named as expert witnesses should understand that their 
reports and comments are discoverable by counsel on both 
sides of the controversy. 

 When the need for an expert witness arises, both 
sides in the controversy retain their own experts. Testi-
mony is generally in the form of opinions and answers to 
hypothetical questions. This practice has evolved because 
expert witnesses have the ability to analyze facts presented 
and to draw inferences from those facts, something the lay 
witness is not allowed to do. 

  EXERCISE 2–3 

 List three possible instances in which no expert witness testimony 
is needed to assist the jury in their deliberations. An example: 
Mr. Gonzales is an elderly man who was admitted to the general 
surgical unit from the postanesthesia care unit. Earlier in the day, 
he had surgery to remove his gallbladder. After his admission, 
Mr. Gonzales fell out of bed, breaking his knee and right wrist. 
Judy, his primary care nurse, admitted leaving both siderails 
down and the bed in its highest position.     
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     Summary 

   •   There are six procedural steps in any lawsuit: 
   •   the initiation of the lawsuit  
  •   pleadings and pretrial motions  
  •   discovery of evidence  
  •   trial process  
  •   appeals  
  •   execution of judgment    

  •   Alternate dispute resolution, including mediation 
and arbitration, can be means of settling a lawsuit 
outside the courtroom.  

  •   Pleadings are written documents setting forth the 
contentions of the parties to the lawsuit.  

  •   Discovery of evidence includes interrogatories, writ-
ten questionnaires mailed to opposing parties to a 
lawsuit, and depositions, which are a witness’s sworn 
statements made outside a courtroom that are admis-
sible as evidence in a court of law.  

  •   Depositions serve to uncover facts for the opposing 
sides of a lawsuit and also to preserve the testimony 
of witnesses.  

  •   Settlements may occur during the third phase of 
the trial process, serving as a quick resolution to 
the dispute.  

  •   During the trial process, evidence is presented, facts 
are determined, principles of law are applied to 
determine facts, and a solution is reached.  

  •   The level or standard of evidence presented during 
the trial process includes: 
   •   preponderance of the evidence  
  •   clear and convincing evidence  
  •   proof beyond a reasonable doubt    

  •   Lay witnesses establish for the judge and jury facts, 
defining what actually happened.  

  •   Expert witnesses explain highly specialized technol-
ogy and skilled nursing care for the judge and jury, so 
that they can reach a conclusion based on the evi-
dence presented.    

  Apply Your Legal Knowledge 
   1.    Does the trial process ensure that both plaintiffs and defen-

dants have equal opportunity to present their case?   
   2.    When is it advisable to settle a case rather than persist with a 

lengthy trial?   

   3.    How does understanding the trial process aid the profes-
sional nurse?    

  YOU BE THE JUDGE 
 Mr. C., a patient several days postoperative following open heart 
surgery, was still in the cardiac critical care unit when it was dis-
covered that he had developed a pressure blister on the back of his 
neck and a Stage 1 decubitus ulcer on his coccyx. Following dis-
charge from the acute care facility, he entered a second hospital 
where he underwent surgery for the sacral pressure ulcer. 

 He subsequently sued the primary acute care facility for 
negligence allegedly committed by the critical care nurses and 
obtained a $300,000 jury verdict in his favor. Mr. C.’s nursing 
expert witness testified about routine skin assessment and care 
for patients in general; her professional background did not 
include the care of critically ill patients. The primary care facil-
ity challenged the verdict, noting that the patient’s expert wit-
ness was not a critical care nurse nor had she ever worked with 
critically ill patients. 

  QUESTIONS 

   1.    Was an expert witness needed for the jury to understand the 
issues being tried?   

   2.    Did the fact that the nursing expert witness had never cared 
for critical care patients alter the appropriateness or signifi-
cance of her testimony?   

   3.    If it was determined that only an expert witness with critical 
care expertise should have testified in this case, what reason-
able rationale can you give for such a determination?   

   4.    How would you decide the appeal?     
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members, and even their own peer group. This chapter 
explores the distinction between law and ethics, 
describes the various ethical theories and principles 
employed in health care settings, and highlights the 
importance of institutional ethics committees.  

  After completing this chapter, you 
should be able to 
   1.   Compare and contrast the different ethical theories 

that underlie ethical nursing practice.  
   2.   Distinguish law from ethics.  
   3.   Define and apply to nursing practice the ethical prin-

ciples of autonomy, beneficence, nonmaleficence, 
veracity, fidelity, justice, paternalism, and respect for 
others.  

   4.   Discuss the importance and role of hospital ethics 
committees and ethics grand rounds.   

     PREVIEW 

 Nurses, in all practice arenas, continue to be 
confronted with the interplay between ethical and legal 
concepts, often asking themselves if the legal rights of 
the patients have been fully protected while also being 
sensitive to individuals’ ethical rights. Though it may 
seem that these are two wholly separate issues, in 
reality legal and ethical issues often intertwine and 
affect professional practice, and nurses must be 
knowledgeable about both concepts so that the legal 
and the ethical rights of patients are ensured. 

 Nurses struggle with complex ethical concerns, 
including how to best ensure that the ethical issues of 
all involved persons are considered and evaluated. 
Though some of these decisions may seem clearer cut 
and more easily made, all ethical situations demand 
considerable reflection and evaluation. Nurses often 
find themselves trapped in the midst of ethical 
dilemmas among physicians, patients, family 

 Introduction to Ethics 

    Th ree 

  KEY TERMS 
  act deontology  
  act utilitarianism  
  applied ethics  
  autonomy  
  autonomy model  
  beneficence  
  compensatory justice  
  concept of double 

effect  
  deontological theories  

  detrimental-benefit 
analysis  

  descriptive ethics  
  distributive (social) 

justice  
  duty ethics  
  ethics committees  
  ethics  
  fidelity  
  justice  

  metaethics  
  nonmaleficence  
  normative theories  
  paternalism (parentialism)  
  patient benefit model  
  principlism  
  relational ethics  
  respect for others  
  retributive or correctional 

justice  

  rule deontology  
  rule utilitarianism  
  situation ethics  
  social justice 

model  
  teleological 

theories  
  utilitarianism  
  veracity  
  virtue ethics    



32 Part 2 • Ethics

 Ethics, like values, is individualistic. One’s values and 
ethics are fashioned by previous experiences, education, 
and the environment. It is essential to remember that 
nurses’ ethics and values are just as individualist as patients’ 
ethics and values. How one views ethics may also change as 
the individual ages and matures or encounters new envi-
ronments and cultures. Understanding one’s ethics and val-
ues is the first step in understanding the ethics and values 
of others and in assuring the delivery of appropriate and 
ethical nursing care. 

 Similarly, health care values may change over time. 
For example, during the late 1960s the concept of resuscita-
tion for all hospitalized individuals became a standard. The 
slogan, “A heart too good to die,” was often cited as the rea-
son that all hospitalized individuals, should they suffer a 
cardiac or respiratory arrest, had resuscitation efforts initi-
ated rather than allowing the person to die without such 
heroics ( Harkness & Wanklyn, 2006 ). As societal values 
changed, including allowing individuals to decide their own 
end-of-life decision making, the approach to resuscitation 
began to more accurately reflect the individual’s value sys-
tem as well as the value system of individual practitioners.  

  DISTINCTION BETWEEN ETHICS 
AND THE LAW 

 The legal system is founded on rules and regulations that 
guide society in a formal and binding manner. Although 
made by individuals and capable of being changed, the 
legal system is a general foundation that gives continuing 
guidance to health care providers, regardless of their per-
sonal views and value system. For example, the law recog-
nizes the competent patient’s right to refuse therapy. The 
patient retains this right whether health care deliverers 
agree or disagree with the person’s choice. 

 This right, however, is not absolute. If there are over-
riding state interests, treatment may be mandated against a 
patient’s or parent’s wishes. Cases concerning Jehovah’s 
Witnesses, mandatory immunization statutes, and fluori-
dation of water enactments are three examples of overrid-
ing state interests. 

 Ethical values are subject to philosophical, moral, 
and individual interpretations. Both the health care pro-
vider and the health care recipient have a system of rights 
and values. Can one justify allowing competent adult 
patients to refuse therapy if the cost is their lives? Do ethics 
allow the refusal of health care therapies and treatments 
based on one’s religious convictions that all medications 
and therapies are against God’s law? 

 Many health care providers have difficulty in areas 
that transect both law and ethics, including issues related 

     DEFINITIONS OF ETHICS AND VALUES 

  Ethics  is the branch of philosophy concerned with evaluat-
ing human action. Derived from the Greek word “ethos” 
meaning character, customs, or habitual uses, ethics 
encompasses a process of determining right conduct from 
wrong conduct. A broader conceptual definition is that 
ethics involves the principles or assumptions underpinning 
the way individuals or groups ought to conduct themselves; 
ethics is concerned with motives and attitudes and the rela-
tionship of these attitudes to the individual. Many people 
envision ethics as dealing solely with principles of morality, 
defining ethics in terms of what is good or desirable as 
opposed to that which is bad or undesirable. In such a 
context, “morality refers to norms about right and wrong 
conduct that are so widely shared tht they form a stable 
(though incomplete) social agreement” ( Beauchamp & 
Childress, 2009 , p.  2 ). Thus, morals and ethics might be 
viewed as interchangeable. 

 A more deliberate way of viewing morals encom-
passes the idea that morals are personal principles that are 
acquired from life experiences, family and peer relation-
ships, religion, culture, and the law. Morals are generally 
seen as appropriate for more routine decisions, but inade-
quate for resolving the more complex issues arising in clini-
cal practice settings ( Phillips, 2006 ). Ethics, what is right or 
wrong based on reason, can be distinguished from morals, 
what is considered right or wrong based on social custom. 
Thus, ethics describes conduct or principles while morals 
actually propose restrictions on what may be considered 
appropriate actions ( Barrocas, Yarbrough, Becnel, & Nel-
son, 2003 ). In this context, ethics provides structure for 
placing conduct into action. As  Levine (1977)  noted over 30 
years ago, ethical behavior involves how individuals com-
municate and react to each other in everyday encounters. 

 Using the broader conceptual definition interweaves 
values with ethics. Values are personal beliefs about the 
truths and worth of thoughts, objects, or behavior.  Vide-
beck (2004)  describes values as “abstract standards that 
give a person a sense of what is right and wrong and estab-
lish a code of conduct for living” (p.  4 ). Such abstract stan-
dards may include honesty, hard work, truthfulness, and 
sincerity. Values are usually derived from societal norms, 
family orientation, and religion; as one matures, values 
may change. Values are individual components of value 
systems, which may be divided into personal, professional, 
and societal value systems. Ultimately, one’s values help 
determine the actions that one takes in his or her everyday 
life. To more fully understand one’s own values, value clari-
fication, a process aimed at understanding the nature of 
one’s own value system and its vast impact on the individ-
ual, should be undertaken. 
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tion of these norms or standards to everyday life, thus tak-
ing a more practical view that arrives at standards that 
regulate right and wrong conduct. Normative ethics are 
universally applicable, involve questions and dilemmas 
requiring a choice of action, and entail a conflict of rights 
and obligations on the part of the decision makers. The key 
assumption in such ethical thought is that there is but one 
ultimate criterion of moral conduct. 

 Like nonnormative ethics, normative ethics may also 
be subdivided into two overarching theories.  Deontologi-
cal  (from the Greek “deon” meaning duty)  theories  derive 
norms and rules from the duties human beings owe one 
another by virtue of commitments that are made and roles 
that are assumed. Generally, deontologists hold that a sense 
of duty consists of rational respect for the fulfilling of one’s 
obligations to other human beings. The greatest strength of 
this theory is its emphasis on the dignity of human beings. 

 Some ethicists further divide the deontological the-
ory into virtue and duty ethics. Essentially,  virtue ethics  
places less emphasis on learning rules and regulations and 
more emphasis on the development of good or appropriate 
character and habitually performing in this quality charac-
ter mode. For example, because a person has mastered the 
concept of benevolence, he or she will continue to act in a 
benevolent manner toward other persons. Virtues that are 
frequently listed by virtue ethicists include wisdom, cour-
age, temperance, justice, fortitude, generosity, self-respect, 
good-temper, and sincerity. The first four of these virtues 
were emphasized by Plato and dubbed  cardinal virtues  
( Cooper, 1997 ). Virtue ethicists additionally denounce the 
acquisition of bad character traits, such as cowardice, 
insensibility, injustice, and vanity. 

 The second subdivision of the deontological theory 
is  duty ethics . This subdivision is based on the premise 
that there are some obvious obligations that one has as a 
human being, such as the duty to not commit murder and a 
duty to tell the truth. First advocated in the seventeenth 

to death and dying, genetics and genomics, abuse of others, 
and futility of health care treatments.  Table   3–1    distin-
guishes these two opposing concepts. To fully appreciate 
the interaction between law and ethics, though, one must 
first understand ethics and ethical decision making.   

  ETHICAL THEORIES 

 Ethics involves systematizing, defending, and recommend-
ing concepts of appropriate and acceptable behaviors. A 
variety of different ethical theories have evolved over the 
course of history. The most basic distinction in ethics con-
cerns nonnormative and normative ethics. Non-normative 
ethics may be divided into two classifications. The first is 
 descriptive ethics , which uses scientific techniques to 
understand how individuals reason and act. Individuals 
use descriptive ethics to better understand the norms and 
attitudes that are expressed in professional codes, institu-
tional mission statements, and public policies. In a health 
care context, descriptive ethics help describe the attitudes 
and norms that underlie patients’ informed consent and 
surrogate decision making. 

 A second division of nonnormative ethics is  meta-
ethics , which seeks to understand the nature of statements, 
attitudes, and concepts, addressing such questions as 
“What is goodness?” Metaethics attempts to analyze the 
meaning, justification, and inferences of moral concepts 
and statements, investigating where ethical principles orig-
inate and what they mean. The metaethical component of 
this type of ethical theory involves exploring whether 
moral values are external truths that exist in an “other-
worldly” realm or are merely aspects of human conven-
tions. Said another way, metaethicists attempt to determine 
why one should act in a moralistic manner rather than how 
one should act to be of moral character. 

  Normative theories  of ethics concern norms or 
standards of behavior and values, and the ultimate applica-

 Table 3–1   Distinction Between Law and Ethics 

 CONCEPTS  LAW  ETHICS 

 Source  External to oneself; rules and 
regulations of society 

 Internal to oneself; values, beliefs, 
and individual interpretations 

 Concerns  Conduct and actions; what a 
person did or failed to do 

 Motives, attitudes, and culture; why 
one acted as one did 

 Interests  Society as a whole as opposed 
to the individual within society 

 Good of the individual within 
society as opposed to all of society 

 Enforcement  Courts, statutes, and boards of 
nursing 

 Ethics committees and professional 
organizations 

Source:   Legal issues in nursing: A sourcebook for practice  by G. W. Guido, 1998. Norwalk, CT: Appleton & Lange. 
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 This theory is often referred to as  utilitarianism ; 
what makes an action right or wrong is its utility, with use-
ful actions bringing about the greatest good for the greatest 
number of people. An alternate way of viewing this theory 
is that the usefulness of an action is determined by the 
amount of happiness it brings. 

 Utilitarian ethics can be further subdivided into 
rule and act utilitarianism.  Rule utilitarianism  seeks the 
greatest happiness for all. It appeals to public agreement 
as a basis for objective judgment about the nature of hap-
piness.  Act utilitarianism  attempts to determine, in a 
given situation, which course of action will bring about 
the greatest happiness, or the least harm and suffering, to 
a single individual. As such, utilitarianism makes happi-
ness subjective. 

 A final way of viewing normative ethics is through 
applied ethics.  Applied ethics  is the branch of ethics 
that concerns the analysis of specific, controversial 
moral issues such as abortion, euthanasia, genetic 
manipulation of fetuses, and the status of unused frozen 
embryos. To be considered an applied ethical issue, two 
key characteristics are important. First, the issue needs 
to be controversial with significant numbers of persons 
both for and against the issue. Second, the issue must 
concern a distinctly moral issue. Because of the contro-
versial nature of the issues, resolution of these types of 
ethical issues is most often approached via the use of 
ethical principles, rather than through the application of 
ethical theories. 

 A newer ethical theory that has emerged over the lat-
ter half of the twentieth century is  principlism , which 
incorporates various existing ethical principles and 
attempts to resolve conflicts by applying one or more of 
these principles. Ethical principles actually control profes-
sional decision making much more than do ethical theories 
for a variety of reasons.  McCarthy (2006)  noted that the 
incorporation of principlism in nursing may emphasize the 
various ethical principles and create more “deliberate 
weighting of arguments” (p.  163 ) in a positive light. Prin-
ciples encompass basic premises from which rules are 
developed. Principles are the moral norms that nurses both 
demand and strive to implement daily in clinical practice 
settings. Each of the principles can be used solely, although 
it is much more common to see the principles used in com-
bination. In the most traditional view of principlism, only 
four ethical principles are considered: respect for auton-
omy, nonmaleficence, beneficence, and justice ( Beau-
champ & Childress, 2009 ). 

 A second emerging ethical framework has evolved 
to help health care deliverers apply ethical principles in 
clinical situations. Termed  relational ethics , this con-
cept redirects the issue of rights and responsibilities of 

century, these duties were classified as duties to God, duties 
to oneself, and duties to others ( Frankena & Granrose, 
1974 ). Duties to self include avoiding wronging others, 
treating people as equals, and promoting the good of oth-
ers. W. D.  Ross (1930/2002)  emphasized what he termed 
 prima facie duties,  a subdivision of duty to self, which 
include the following: 

   •   Fidelity, or the duty to keep promises  
  •   Reparation, or the duty to compensate others when 

we harm them  
  •   Gratitude, or the duty to thank those who help us  
  •   Justice, or the duty to recognize merit  
  •   Beneficence, or the duty to improve the conditions 

of others  
  •   Self-improvement, or the duty to improve our virtue 

and intelligence; and  
  •   Nonmaleficence, or the duty not to injure others. 

(p.  6 )   

 Deontological ethics look not to the consequences of 
an action, but to the intention of the action. It is one’s good 
intentions that ultimately determine the praiseworthiness 
of the action. A branch of deontological ethics is com-
monly referred to as  situation ethics , wherein the decision 
maker takes into account the unique characteristics of each 
individual, the caring relationship between the person and 
the caregiver, and the most humanistic course of action 
given the circumstances. Situation ethics are frequently 
relied on when the nurse has cared for a particular patient 
over a long time frame. Sometimes situation ethics are 
referred to as love ethics, conveying the deep respect for 
the human person. 

 Deontological theories can be further subdivided into 
act and rule deontology.  Act deontology  is based on the per-
sonal moral values of the person making the ethical decision, 
whereas  rule deontology  is based on the belief that certain 
standards for ethical decisions transcend the individual’s 
moral values. Example of such a universal rule could be “all 
human life has value” and “one should always tell the truth.” 

 A second major division of normative ethics,  teleo-
logical  (from the Greek “telos” meaning end)  theories  
derive norms or rules for conduct from the consequences 
of actions. Teleological theories became popular in the 
eighteenth century among philosophers who desired a 
means to quickly assess an action by appealing to experi-
ence rather than to a long list of questionable duties. Per-
haps the most attractive feature of these theories was that 
one could quickly determine observable consequences of 
actions with right consisting of actions that have good con-
sequences and wrong consisting of actions that have bad 
consequences. Teleologists disagree, though, about how to 
determine the rightness or wrongness of an action. 
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  ETHICAL PRINCIPLES 

 Nurses apply a variety of ethical principles in everyday 
clinical practice, some to a greater degree than others. 
These ethical principles include autonomy, beneficence, 
nonmaleficence, veracity, fidelity, paternalism, justice, and 
respect for others. Each principle is discussed separately in 
the following sections. 

  Autonomy 

  Autonomy  addresses personal freedom and self-determi-
nation; the right to choose what will happen to one’s own 
person. The legal doctrine of informed consent is a direct 
reflection of this principle. Autonomy involves health care 
deliverers’ respect for patients’ rights to make decisions 
affecting care and treatment, even if the health care deliver-
ers do not agree with the decisions made. Because auton-
omy is not an absolute right, restrictions may be placed on 
a person’s right to endanger others, as in the case of com-
municable diseases. 

 Autonomy, though, is not merely a simple matter of 
deciding to accept one type of therapy over another; under-
lying the principle of autonomy are issues of competence 
and adequacy of information. To make an autonomous 
choice, the individual must have the capacity to fully com-
prehend and the needed information with which to make 
an informed choice. There are four important components 
of autonomy: liberty, self-determination, independence, 
and agency. 

  Liberty  is freedom to choose without coercion or 
manipulation from others. There must be freedom to take 
positive actions, knowing that one has the skills and capa-
bilities to understand what actions are possible and which 
will be the most beneficial to the individual. Choices 
should be those that are good for the individual. For a hos-
pitalized individual, these choices could include proce-
dures and treatments that cure a specific condition or 
disease or care that supports comfort measures in the final 
stages of life. For staff members, these choices could 
include the opportunity to take on the responsibilities of a 
manager position or continue with one’s current assign-
ment. Others may assist in helping an individual make 
such choices, and social support from family members and 
friends may be needed to help an individual make an 
appropriate choice. 

  Self-determination  is the ability to access informa-
tion, select which information is critical to decision mak-
ing, and having the power to act upon that information. 
For an individual hospitalized for a major illness, this abil-
ity to understand the information as presented and deter-
mine how a proposed therapy or medication will affect the 
individual, and then make a decision and act upon the 

the autonomous individual to view the relational com-
mitments that individuals have to each other, thus mov-
ing the decisions into the context of the environment in 
which these decisions are made and creating a more 
“practical action-oriented” ethics ( Bergum & Dossetor, 
2005 ). These authors noted that there are four compo-
nents of relational ethics: engagement, mutual respect, 
embodiment, and environment.  Engagement  requires 
that communications be expressed and considered that 
allow both the rational and emotional aspects of indi-
viduals’ lives to be included in ethical decision making. 
This component denotes a shared relationship with obli-
gations and responsibilities to other persons.  Mutual 
respect  acknowledges differences and individuality, 
incorporating a broad understanding of culture and lan-
guage as they affect ethical principles and issues. 
 Embodiment  reflects the connection needed between 
persons so that interactions between them are meaning-
ful and fully acknowledged.  Environment  includes the 
breadth of the relationship, moving beyond individual 
personalities so that a broader relationship can be estab-
lished and appreciated ( Bergum & Dossetor, 2005 ). 
Thus, relational ethics are the ethics of care and caring 
( Ellis, 2007 ). 

 Relational ethics is not meant to eliminate other eth-
ical theories and guidelines, but to add a further method 
of understanding and applying a practical means of 
addressing the ethical issues that arise in everyday practice 
settings. Relational ethics, by engaging all parties to a 
potential dilemma, creates continued dialogue and con-
sideration of all possible and realistic outcomes ( Bergum 
& Dossetor, 2005 ).   

  EXERCISE 3–1 

 In 1982, a woman in the United States gave birth to an infant 
who was severely brain damaged and who had multiple birth 
defects including a separation of the esophagus from the stom-
ach, resulting in the inability of the infant to receive oral nour-
ishment. Although surgery could correct this deformity, the 
parents did not want to raise a severely disabled child and chose 
to deny consent for the surgery, food, and water. This decision 
was supported by the local court system and the infant died six 
days later. Using the ethical theories previously presented, con-
clude whether these theories as described assist in determining 
the ethics of allowing this infant to die. Do these theories sup-
port the refusal for surgical intervention? Does the fact that the 
infant was also severely brain damaged alter how the theories 
are applied? Could you argue, citing ethical grounds, that this 
child should have had the necessary surgery to correct this sin-
gle birth defect?   
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patient to die without advanced life support. Conversely, 
good can prompt nurses to encourage the patient to 
undergo extensive, painful treatment procedures if these 
procedures will increase both the quality and quantity of 
the patient’s life. Nurses frequently consider this principle 
when viewing the long-term outcomes of invasive and 
noninvasive procedures. The difficulty with this principle 
is in defining “good.” 

 Beneficence may also be viewed as the promotion of 
health, often defined by the patient’s perception of how he 
or she defines health and considering how that individual 
perceives what is good. Thus, health care providers may 
need to be cautioned to undertake the performance of 
promoting good as seen through the eyes of the patient 
and the patient’s family. For example, when caring for 
patients with critical life-altering injuries, such as a patient 
who sustained an anoxic episode during resuscitation and 
is now in a vegetative state, are health care providers pro-
moting the patient’s “health” through continuous life-sup-
port measures?  

  Nonmaleficence 

 Often denoted as the corollary of beneficence,  nonma-
leficence  states that one should do no harm, including 
the inflicting of pain and suffering on others. Nonmale-
fience also demands that one should not impose risks of 
harm. But not all actions bring intentional pain and suf-
fering; often this aspect of harm is different for individual 
patients. Health care providers may employ the concept 
of a  detriment-benefit analysis  when the issue of non-
malificence is raised. Using such an analysis, the focus of 
the projected treatment or procedure rests on the conse-
quences of the benefits to the patient and not on the harm 
that occurs at the time of the intervention. For example, a 
nurse gives a patient an injection for the relief of postop-
erative pain. Even though the injection imposes some 
degree of discomfort and suffering at the moment the 
injection is administered, the overall benefit is less suffer-
ing from the operative pain once the effects of the medi-
cation are felt by the patient. 

 A second way to support interventions that could 
have some harmful effects is through application of the 
 concept of double effect . Four conditions must be present 
for this concept to be used. One, the action itself must be 
“good” or at least morally indifferent. Two, the practitio-
ner must intend only the good effect. Three, the undesired 
effect must not be the means of attaining the good effect. 
Four, there is a proportionally or favorable balance 
between the desirable and the undesirable effects of the 
action. Using this concept, one could be justified in 

decision is often very difficult. The more life-threatening 
the condition or new diagnosis, the more the capacity for 
decision making is affected. If a decision can be delayed, 
there are now clinicians who advocate for allowing at least 
a full 24 hours between the presentation of information 
and the final decision by the patient. This time frame is 
seen as necessary for the patient to fully comprehend the 
situation, the proposed action, and how he or she should 
decide to act. 

  Independence  is being able to act, reason, and 
decide for oneself. It is the ability to “stay true to oneself 
over time; preserving the values that have shaped one’s 
life” and being able to act on these values (personal com-
munication, Dr. Rebecca Kukla, June 5, 2012). Indepen-
dence is threatened when one is ill, when there are major 
changes in one’s environment, or when one lacks needed 
support systems. Independence, the ability to follow 
one’s values, is crucial at the time of autonomous deci-
sion making. 

 The final component of autonomy is agency.  Agency  
may be defined as the power to be in command and respon-
sible for one’s actions. Agency requires the capacity and 
opportunity to act, as well as the ability to take responsibil-
ity for one’s decisions and actions. Agency requires the 
ability to critique and defend one’s decisions and actions in 
order to fully take responsibility for them. 

 Thus, autonomy is much more than merely being 
presented with new knowledge and making a choice. It is 
respect for the core ethical construct that some have termed 
self-governance, free will, or choice ( Jonsen, Seigler, & 
Winslade, 2010 ). It is also much more complicated than 
believing that individuals who decide not to follow a spe-
cific recommended medical option are merely unable to 
understand how the therapy or medication will enhance 
his or her well-being. Does the fact that a person refuses 
therapy that the health care provider considers appropriate 
and necessary mean that the person is unable to make a 
valid decision for himself or herself? Perhaps the refusal is 
based on the patient’s need to follow his or her own value 
system and ethics, preserving his or her agency and inde-
pendence.  

  Beneficence 

  Beneficence  states that the actions one takes should pro-
mote good; it is the basic obligation to assist others. 
Beneficence is often viewed as one of the core values in 
health care ethics, though at least one bioethicist believes 
it is the fundamental principle in health care ethics ( Beau-
champ & Childress, 2009 ). In caring for patients, good 
can be defined in a variety of ways, including allowing a 
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that patients understand what is being said or repeating the 
facts in language that is more suitable to the full under-
standing of the patient.  

  Fidelity 

  Fidelity  is keeping one’s promises or commitments. Staff 
members know not to promise patients what they cannot 
deliver or what they do not control, such as when the 
patient asks that nothing be done should he or she stop 
breathing, before consulting the patient’s primary health 
care provider for such an order. Keeping one’s promises 
may become an issue in that the patient’s family members 
are assured that they will be fully informed about their 
loved one’s condition, yet emergencies can occur and pro-
cedures must be implemented rapidly in order to prevent 
further complications. Fidelity may also arise when 
nurses assure patients that they will be kept pain free fol-
lowing a surgical procedure, as complications may arise 
that prevent adequate pain medications, such as a hemo-
dynamic instability. 

 Fidelity may also be viewed as one of the core val-
ues in the nurse–patient relationship. Obligations of 
fidelity arise when one establishes a significant rela-
tionship, understanding that to breach this relationship 
is to breach fidelity. The second provision of the  Ameri-
can Nurses Association  Code of Ethics  (2001)  reminds 
nurses that the primary commitment is the patient, 
whether the patient is an individual, family, group, or 
community.  

  Paternalism 

 Using the strictest definition,  paternalism  (also known 
as  parentialism ) involves completely making the final 
decisions for others and is thus seen as an undesirable or 
negative ethical principle. Paternalism allows no collabo-
ration in the decision-making process, but totally 
removes the decision from the patient or the patient’s 
family members. This principle, though, when used to 
assist in decision making with competent patients who 
lack the expertise or ability to fully comprehend the data 
needed to make decisions, is generally seen as appropri-
ate and acceptable. In this context, the principle of pater-
nalism becomes shared decision making, allowing the 
patient to make what some consider a more appropriate 
and informed decision. Others contend that in this con-
text, paternalism is part of the advocacy role of nurses 
and that there is a very slight distinction between the two 
concepts ( Zomorodi & Foley, 2009 ). 

 For example, when faced with a difficult decision, a 
patient may inquire what the nurse or primary health care 

administering a morphine drip in a terminally ill patient 
with pulmonary edema, as the desired effect is the relief of 
pain and suffering and not the further respiratory depres-
sion that the medication will effect. 

 A means of distinguishing these two seemingly 
contradictory principles of beneficence and nonmalefi-
cence is that nonmaleficence is required, where benefi-
cence is more a matter of individual choice. Ethicists 
often reserve the principle of nonmaleficence for issues 
of major impact, such as “Can one preserve the life of 
anencephalic infants merely as a source for organ trans-
plantation?” Today, ethicists consider this ethical princi-
ple when concerning themselves with the issue of human 
cloning and the negative effects that the human genome 
project may have.  

  Veracity 

  Veracity  concerns truth telling and incorporates the con-
cept that individuals should always tell the truth. This 
principle also demands that the whole truth be told. This 
principle is followed when one completely answers 
patients’ questions, giving as much information as the 
patient and/or family can understand, and telling the patient 
when information is not available or known. An example 
of the difficulty in applying this principle occurs when 
nurses desire to convey knowledge that would enable the 
patient’s autonomous decision making in an environment 
where family members or other health care professionals 
are demanding that information be withheld from the 
patient. Often, the arguments that these individuals ver-
balize against giving the patient additional information 
center on their perceptions that the patient would forgo 
needed and appropriate medical care if he or she knew 
the entire truth. Health care providers, though, need to be 
cognizant of the fact that patients cannot make fully 
autonomous decisions unless they know all the facts, as 
these issues pertain to their diagnoses and potential treat-
ment options. 

 When following this principle, nurses must remem-
ber that the principle of veracity may be violated in multi-
ple ways. The first is the obvious telling of a falsehood. The 
second violation is through omission of critical and rele-
vant facts, particularly when discussing alternative options 
to a suggested therapy. To make an informed choice, the 
patent must have knowledge of all the relevant and appro-
priate options available. The third means, which is the 
most subtle, is to cloak the truth in so much medical and 
nursing jargon that the patient and family members truly 
are unable to understand the full meaning of the facts. 
Thus, health care professionals are encouraged to ensure 
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basic dignity and the need to ask whether one’s actions 
treat all individuals as equally as possible.  

  Respect for Others 

  Respect for others , seen by many ethicists as the highest 
principle, incorporates all other principles. Respect for 
others acknowledges the right of individuals to make deci-
sions and to live or die based on those decisions. Respect 
for others transcends cultural differences, gender issues, 
religious differences, and racial concerns. This principle is 
the core value underlying the Americans with Disabilities 
Act and several anti-discrimination statutes. It is also the 
first principle enumerated in the  American Nurses Asso-
ciation’s Code of Ethics for Nurses (2001)  .  Nurses posi-
tively reinforce this principle daily in actions with peers, 
interdisciplinary health team members, patients, and fam-
ily members.   

provider would do in a similar case, allowing the health 
care provider to help in the decision-making process and 
further encouraging communication. This may be inter-
preted as either paternalism or advocacy for the patient, 
both desirable outcomes in this instance. When the entire 
decision-making process is taken from the patient, the 
principle of paternalism is to be avoided.  

  Justice 

  Justice  states that people should be treated fairly and 
equally. Ideally, justice means giving to each person what 
he or she deserves or giving each person his or her due, 
following a standard of rightness. Fairness often refers to 
the ability to judge without reference to one’s feelings or 
interests, allowing each person to be treated equally. 
Fairness is also used to refer to the ability to make judg-
ments that are specific and concrete to a particular case 
or set of circumstances. These two terms are often used 
interchangeably though there are some differences. Gen-
erally, where people may differ between these two terms 
is when decisions must be made about how benefits and 
burdens will be distributed among individuals. This 
principle of justice thus arises in times of short supplies 
or when there is competition for resources or benefits, 
such as when two equally deserving patients are awaiting 
a kidney transplant, when there is only one intensive care 
bed available for multiple individuals who require inten-
sive care monitoring, or when additional resources 
become available. 

 Justice may be subdivided into distributive justice, 
retributive or corrective justice, and compensatory jus-
tice.  Distributive justice  (also termed  social justice ) 
refers to the extent to which society ensures that benefits 
and burdens are distributed among society’s members in 
ways that are fair and just. Disparities in health care 
delivery among various members of American society 
are frequently cited as not meeting distributive justice 
principles.  Retributive or correctional justice  refers to 
the extent to which punishments are fair and just, often 
cited when disciplinary outcomes appear to be very dif-
ferent for similar infractions of rules.  Compensatory 
justice  refers to the extent that people are fairly compen-
sated for their injuries by those who have injured them 
with just compensation proportional to the loss that has 
been inflicted on an individual. This latter type of justice 
forms the final issues in most medical malpractice suits 
and determines, once liability is shown, what fair and 
just compensation entails. 

 Justice is a central core of ethics and must be consid-
ered when evaluating decision making. Justice is a princi-
ple that expresses the mutual recognition of each other’s 

  GUIDELINES 

    1.   Recognize the difference between legal and ethical 
rights of individuals. While both concepts are impor-
tant, if conflicts arise legal rights must be afforded 
the patient.  

   2.   Nurses understand and appreciate that their ethical 
views and values often differ greatly from the patient’s 
culture and value system. Such an understanding 
allows nurses to remain objective when caring for 
patients and advocating for patients’ decisions 
and desires.  

   3.   When legal issues have not been addressed, nurses 
are guided by the ethics of the profession and per-
sonal values. There is never a time when ethics are 
not important considerations.  

   4.   If the values of patients and nurses interfere with 
competent, quality nursing care, it is recommended 
that nurses remove themselves from that particular 
patient’s care, as possible.  

   5.   Ethical dilemmas have no perfect answers, just better 
answers. Legal questions have right and wrong 
answers. When in conflict, follow the established 
legal principles.  

   6.   Know and follow the  American Nurses Association’s 
 Code of Ethics for Nurses with Interpretive State-
ments  (2001) .   

 Source:  Legal and ethical issues in nursing  (3rd ed.) by G. W. Guido, 
2001. Upper Saddle River, NJ: Prentice Hall Health.  

 Ethics 
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  •   Promotion of fair and equitable policies and proce-
dures that maximize the likelihood of achieving 
appropriate and acceptable quality patient-centered 
care; and  

  •   Enhance the ethical tenor of health care professions 
and health care institutions.   

 To achieve these goals, ethics committees provide 
structure and guidelines for potential problems, serve as an 
open forum for discussion, and function as a true patient 
advocate by placing the patient at the core of the committee 
discussions. 

 To form such a group, if one does not already exist, 
the proposed committee should first begin as a bioethical 
study group so that ethical principles and theories as well 
as current issues can be explored by members of the 
group. The committee should be composed of nurses, 
physicians, clergy, clinical social workers, nutritional 
experts, pharmacists, administrative personnel, and legal 
experts. Adding this multidisciplinary aspect to the com-
mittee allows for varied perspectives from which to 
understand and broaden all members’ understanding of 
ethics and their applications as well as expand possible 
committee outcomes ( Aulisio & Arnold, 2008 ). Once the 
committee has become active, individual patients or 
patients’ family members may also be invited to the com-
mittee deliberations. 

 Ethics committees generally follow one of three dis-
tinct structures, though some institution ethics committees 
blend the three structures, and others differ in their 
approach depending on the individual case: 

    1.   The  autonomy model  facilitates decision making for 
the competent patient.  

   2.   The  patient benefit model  uses substituted judg-
ment and facilitates decision making for the incom-
petent patient.  

   3.   The  social justice model  considers broad social 
issues and is accountable to the institution.   

 In most settings, ethics committees are a reality, in 
part because of the complex issues in health care. In 
1992, the Joint Commission for the Accreditation of 
Healthcare Organizations (JCAHO) first mandated eth-
ics committees or, in the alternative, other vehicles for 
addressing ethical concerns. Included in that manual 
was a chapter on patient rights, further clarifying the 
important role of ethics committees within health care 
institutions. 

 These standards continue today. Standards that 
address the issues of a patient’s participation in health 
care decisions, the creation of advanced directives, and 
the enactment of do-not-resuscitate orders and policies 

  EXERCISE 3–2 

 In the following examples, identify the ethical principles that 
would be appropriate for the nursing staff to employ: 

    1.   Jody, an 8-year-old, has been admitted to an acute care 
hospital for an emergency appendectomy. Her parents 
have been given information about the surgery and what to 
expect in the immediate postoperative period. Three mem-
bers of the nursing staff have also assured these anxious 
parents that they will be notified as soon as Jody is admit-
ted to the postanesthesia area or sooner if there are compli-
cations with the procedure.  

   2.   Mrs. Hernandez, who speaks English as a second language, 
appears to be having difficulty understanding the dis-
charge instructions that she was given before leaving the 
family doctor’s office. The community health care nurse 
caring for Mrs. Hernandez has finally secured an inter-
preter to ensure that Mrs. Hernandez fully understands the 
instructions. The nurse also has the interpreter read the 
discharge instructions to the patient and the nurse answers 
all questions that Mrs. Hernandez asks.  

   3.   Mr. Cho, a 72-year-old man, is admitted for acute lympho-
cytic leukemia. The hematologist caring for this patient has 
explained reasonable treatment options for an individual 
of Mr. Cho’s age and general medical condition. His daugh-
ter, who is obviously distraught and unable to fully com-
prehend all that is happening, tearfully asks the nurse “if it 
were your father, what would you do?” The nurse helps the 
daughter understand what the diagnosis means, the treat-
ment options, and what would be a reasonable treatment 
option for Mr. Cho.  

   4.   Jane is the nurse manager for a busy intensive care unit 
(ICU). There are two patients awaiting admission to the 
ICU; one is a 42-year old bank president admitted through 
the emergency center with a diagnosis of an acute myocar-
dial infarction and the second patient is an elderly woman 
who experienced a cardiac arrest on the general medical 
unit. Jane surveys all the patients already in the ICU and 
elects to contact Dr. Emerson about discharging Mr. 
Houseman so that there will be two beds available for the 
two patients awaiting admission.      

  ETHICS COMMITTEE 

 With the increasing numbers of legal and ethical dilemmas 
in patient situations today, health care providers often seek 
guidance with decision making. Perhaps one of the best 
solutions for both long-term and short-term ethical issues 
is the creation of an institution ethics committee.  Ethics 
committees  have as their goals the following: 

   •   Promotion of the rights of patients;  
  •   Promotion of shared decision making between patients 

(or their surrogates) and their health care providers;  
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 These committees are beginning to address the 
broader issues of health care delivery today, whether the 
issues concern the individual patient, the organization as a 
whole, or the delivery of health care needs to larger popula-
tion groups. Included in these discussions are the external 
issues affecting institutions such as managed care, compli-
ance with the Health Insurance Portability and Account-
ability Act of 1996 (HIPAA), and the need for more 
community-based health care, including hospice and pal-
liative care centers.   

are included in the most current edition of  The Joint 
Commission  (TJC, 2012) manual, noting that health care 
institutions support the rights of each patient and that the 
institutions’ policies and procedures describe the means 
by which those rights are protected and exercised. The 
policies must also include a means for resolving conflicts 
in decision making and a description of the respective 
roles of physicians, nurses, and family members in deci-
sions involving do-not-resuscitate orders or the with-
holding of treatment. 

 In many medical centers, ethical rounds, which are 
conducted on a weekly, semimonthly, or monthly sched-
ule, allow staff members who may be involved in later 
ethical dilemmas to begin viewing all the issues and 
become more comfortable with ethical issues and their 
resolutions. These ethical rounds serve as an alternative 
to ethics committees. Other institutions, to meet the 
requirements of TJC, employ a bioethics consultant or 
pastoral staff care member rather than the more tradi-
tional ethics committee. 

  EXERCISE 3–3 

 If your health care institution has an ethics committee, attend one 
of their sessions. Who is on the committee? Were family members 
or patients allowed to attend? Which structural model was used 
in the deliberations? Was their final recommendation consistent 
with your expectations?    

     Summary 

   •   Ethics involves the principles or assumptions under-
pinning the way individuals or groups should con-
duct themselves and is concerned with motives and 
attitudes and the relationship of these attitudes to the 
individual.  

  •   Values are personal beliefs about the truths and 
worth of thoughts, objects, or behavior.  

  •   Ethical theories that pertain to clinical practice set-
tings are generally divided into two overarching the-
ories: deontological and teleological theories.  

  •   Deontological theories derive norms and rules from the 
duties that human beings owe one another by virtue of 
commitments that are made or roles that are assumed.  

  •   Teleological theories derive norms or rules for con-
duct from the consequences of actions.  

  •   Ethical principles that are applicable in clinical set-
tings include: 
   •   Autonomy, addressing personal freedom and self-

determination  
  •   Beneficence, supporting actions that promote good  

  •   Nonmaleficence, the concept that one should do 
no harm  

  •   Veracity, concerning truth-telling  
  •   Fidelity, concerning keeping one’s promises  
  •   Paternalism, used to assist individuals in decision 

making  
  •   Justice, the concept that all people should be 

treated fairly and equally  
  •   Respect for others, which incorporates all other 

principles and transcends cultural differences, 
gender issues, religious differences, and racial con-
cerns.    

  •   Institutional ethics committees provide structure 
and guidelines for potential issues, serve as an open 
forum for discussion, and function as true patient 
advocates by placing the patient at the core of the 
committee discussions.  

  •   Models for institutional ethics committees include 
the autonomy, patient benefit, and social justice 
models.    

  Apply Your Ethical Knowledge 
   1.    How can the professional nurse begin to ensure that ethical 

concepts will be applied in clinical practice settings?   
   2.    Do professional nurses use ethical theories or ethical princi-

ples in clinical practice settings?   

   3.    What types of ethical dilemmas do professional nurses face 
on a daily basis? How are these resolved so that it becomes a 
“win-win” situation for all involved parties?    
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  YOU BE THE ETHICIST 
 Until recently, Tyrell Dueck was a normal eighth-grader in Can-
ada, hoping that his favorite team would win the Stanley Cup for 
the third time. Then, early in the school year, he slipped climbing 
out of the shower and discovered a lump on his leg. He was then 
diagnosed with bone cancer. 

 After receiving two rounds of chemotherapy and being 
told that further therapy would mean the amputation of his leg, 
he announced that he wanted therapy stopped. He and his par-
ents, devout fundamentalist Christians, decided to leave his 
health in God’s hands and seek alternative therapy. The decision 
sparked a court battle between his parents, who supported 
Tyrell’s decision, and the health care team, who sought to com-
pel continued medical treatment and the planned amputation. 
The battle ultimately ended when doctors said that his cancer 

had spread to his lungs and that there was little more that could 
be done for Tyrell. 

  ETHICAL QUESTIONS 

   1.    What are the compelling rights that this case addresses?   
   2.    Whose rights should take precedence?   
   3.    Does a child (specifically this competent 14-year-old) have 

the right to determine what will happen to him? Should he 
ethically have this right?   

   4.    How would you have decided the outcome if his disease state 
had not intervened?     

  References 
 American Nurses Association. (2001).  Code of ethics for nurses 

with interpretive statements . Washington, DC: Author. 
 Aulisio, M. P., & Arnold, R. M. (2008). Role of ethics committee: 

Helping to address value conflicts or uncertainties.  Chest, 
134 (2), 417–424. 

 Barrocas, A., Yarbrough, G., Becnel, P., & Nelson, J. E. (2003). 
Ethical and legal issues in nutrition support of the geriatric 
patient: The can, should, and must of nutrition support.  Nutri-
tion in Clinical Practice, 18  (1), 37–47. 

 Beauchamp, T. L., & Childress, J. E. (2009).  Principles of biomedi-
cal ethics . (6 th  ed.). New York: Oxford University Press. 

 Bergum, V., & Dossetor, J. (2005).  Relational ethics: The full mean-
ing of respect . Hagerstown, MD: University Publishing Group. 

 Cooper, J. M., ed. (1997).  Plato: Complete works . Indianapolis, ID: 
Hackett Publishing Company. 

 Ellis, C. (2007). Telling secrets, revealing lives: Relational ethics in 
research with intimate others.  Qualitative Inquiry, 13 , 3–29. 

 Frankena, W. K., & Granrose, J. T., eds. (1974).  Introductory read-
ing in ethics . Englewood Cliffs, NJ: Prentice Hall. 

 Harkness, M., & Wanklyn, P. (2006). Cardiopulmonary resuscita-
tion: Capacity, discussion, and documentation.  QJM: An Inter-
national Journal of Medicine, 99  (10), 683–690. 

 Joint Commission for the Accreditation of Healthcare Organiza-
tions. (1992).  Accreditation manual for hospitals.  Oakbrook 
Terrace, IL: Author. 

 Jonsen, A., Siegler, M., & Winslade, W. (2010).  Clinical ethics: A 
practical approach to ethical decisions in clinical medicine.  (7 th  
ed.). New York, The McGraw-Hill Companies, Inc. 

 Levine, M. (1977). Ethics: Nursing ethics and the ethical nurse. 
 American Journal of Nursing, 77,  845–849. 

 McCarthy, J. (2006). A pluralist view of nursing ethics.  Nursing 
Philosophy, 7,  157–164. 

 Phillips, S. (2006). Ethical decision-making when caring for the 
noncompliant patient.  Journal of Infusion Nursing, 29  (5), 266–
271. 

 Ross, W. D. (1930/2002).  The right and the good . Oxford: Oxford 
University Press. 

 The Joint Commission. (2012).  Comprehensive accreditation man-
ual for hospitals.  Oakbrook Terrace, IL: Author. 

 Videbeck, S. L. (2004).  Psychiatric Mental Health Nursing  (2nd 
ed.). Philadelphia: Lippincott, Williams and Wilkins. 

 Zomorodi, M., & Folwy, B. J. (2009). The nature of advocacy vs. 
paternalism in nursing: Clarifying the “thin line.”  Journal of 
Advanced Nursing, 65 (8), 1746–1752.    



42

  After completing this chapter, you 
should be able to: 
   1.   Examine professional codes of ethics.  
   2.   Analyze and apply decision-making models in resolv-

ing ethical dilemmas, with specific application of the 
MORAL model.  

   3.   Analyze the role of advocacy from an ethical perspective.  
   4.   Describe moral distress, its effect on nurses in practice 

settings, and ways of coping with moral distress.  
   5.   Discuss therapeutic jurisprudence and its place in ethical 

decision making.  
   6.   Evaluate slippery slope arguments in the application of 

ethical decision-making models.  
   7.   Examine the role of health policy as it relates to resolving 

ethical dilemmas in nursing practice.   

     PREVIEW 

 Understanding ethical theories and principles is the 
first step in applying these concepts in nursing 
practice settings. As previously noted, the more 
familiar one is with ethical theories and principles, 
the more confident and prepared the individual 
becomes in applying these concepts and the more 
assistance one can give colleagues as they encounter 
ethical situations and issues. Additionally, knowledge 
of decision-making models to assist in resolving 
complex ethical dilemma, how the nurse can employ 
the advocacy role, situations when moral distress 
may occur, and how therapeutic jurisprudence may 
begin to lessen the impact of future dilemmas is 
important in resolving ethical dilemmas. This chapter 
explores these concepts and concludes with a 
section outlining how implementing health policy 
complements nurses’ ability to resolve ethical issues 
in everyday clinical practice settings.  

 Application of Ethics in 
Nursing Practice Settings 

    Four 

  KEY CONCEPTS 
  advocacy  
  health policy  
  moral dilemma  
  moral distress  

  MORAL model  
  moral stress  
  moral uncertainty  
  professional codes of ethics  

  respect for persons 
model  

  rights protection model 
(autonomy model)  

  slippery slope argument  
  therapeutic jurisprudence  
  values-based decision 

model    
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three provisions address obligations and duties beyond 
individual nurse–patient encounters. State nursing orga-
nizations incorporate the ANA ethical code as part of 
their scope. 

 Along with establishing the ethical standard for the 
disciples, the nursing codes of ethics provide a basis for 
ethical analysis and decision making in clinical situations. 
When making ethical decisions, consideration of the 
codes’ mandates along with an understanding of ethical 
theories and principles, values, and decision-making 
models are essential.  

  ETHICAL DECISION-MAKING 
FRAMEWORKS 

 In clinical practice, nurses seldom rely on a single ethical 
principle when caring for patients. Often, the ethical prin-
ciples nurses employ every day in practice settings come 
into conflict with each other. For example, envision the 
scenario of an elderly but independent patient who cher-
ishes his independence. As a caregiver, one must balance 
the need to preserve this independence (autonomy) while 
discussing with his family alternative living situations 
(beneficence). 

 For many nurses, ethical decision-making invokes 
the concept of ethical dilemmas and they reserve more for-
mal decision-making models for such dilemmas. In truth, 
nurses use ethical decision-making models each time an 
ethical situation arises, though the decision-making model 
may not be acknowledged or fully appreciated. Ethical 
dilemmas involve situations where a choice must be made 
between alternatives that an individual perceives he or she 
can accept and reasonably justify on a moral plane or where 
there is not a more favorable or appropriate choice that 
dominates the situation ( Beauchamp & Childress, 2009 ). 
One’s ability to respond to ethical dilemmas may be influ-
enced by four factors: 

   •   the nurse’s perception of his or her level of influence 
within the health care setting  

  •   level of clinical expertise and competence  
  •   degree of ethical concern  
  •   past experience with ethics education ( Hamric, 

1999 ).   

 One way to begin resolving such dilemmas is through ethi-
cal decision-making frameworks. Ethical decision-making 
involves reflection on the following questions: 

   •   Who should make the choice?  
  •   What are the possible options or courses of action?  

     PROFESSIONAL CODES OF ETHICS 

  Professional codes of ethics  enumerate standards of 
integrity, professionalism, and ethical norms for mem-
bers of a given discipline. They are formal statements 
that serve to articulate the values and beliefs of a given 
discipline, serving as a standard for professional actions 
and reflecting the ethical principles shared by its mem-
bers. Professional codes of ethics generally serve the fol-
lowing purposes: 

   •   Inform the public of the minimum standards accept-
able for conduct by members of the discipline and 
assist the public in understanding a discipline’s pro-
fessional responsibilities.  

  •   Outline the major ethical considerations of the 
profession.  

  •   Provide to its members guidelines for professional 
practice.  

  •   Serve as a guide for the discipline’s self-regulation.   

 All professions have codes, although some more 
completely incorporate defensible moral norms than do 
others. Codes of defensible ethics have been established 
for nurses at the international, national, and state levels by 
professional nursing organizations. The International 
Council of Nurses (ICN), headquartered in Geneva, Swit-
zerland, first established an international code of ethics in 
1953. The code was most recently revised in 2006. The 
 ICN Code of Ethics for Nurses (2006)  has four basic ele-
ments, based on social values and needs, which outline 
nurses’ standards of ethical conduct, including nurses and 
people, nurses and practice, nurses and the profession, 
and nurses and co-workers. Each of these four basic ele-
ments has statements that assist the nurse in understand-
ing his or her ethical responsibilities within that element 
of the code ( ICN, 2006 ). Currently, the ICN code is avail-
able in 12 different languages. 

 On the national level, the American Nurses Asso-
ciation (ANA) first published a code for nurses in 1950, 
most recently revised in 2001. The  Code of Ethics for 
Nurses with Interpretive Statements  ( ANA, 2001 ) has 
nine provisions regarding the professional practice of 
nursing and serves the following purposes: It gives 
direction for those entering the nursing profession about 
their ethical accountability, sets a nursing standard for 
ethical practice, and informs the consumer about nurs-
ing’s ethical standards. 

 The first three provisions of the code address fun-
damental values and commitments, the next three pro-
visions address loyalty and one’s duties, and the final 
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  •   What are the available options or alternatives?  
  •   What are the consequences, both desirable and 

undesirable, of all possible options?  
  •   Which rules, obligations, and values should direct 

choices?  
  •   What are the desired goals and outcomes? ( Guido, 

2006 , p.  8 ).   

 When making ethical decisions, nurses need to combine 
all the elements using an orderly, systematic, and objective 
method. Ethical decision-making models assist toward 
this end. 

 The various models for ethical decision making typi-
cally have five to fourteen ordered steps that begin with 
fully comprehending the ethical dilemma and conclude 
with the evaluation of the implemented decision. Perhaps 
the easiest model to use at the bedside remains the  MORAL 
model  .  Many nurses prefer this model, as the letters of the 
acronym remind nurses of the subsequent steps of the 
model, and thus the model can easily be used in all patient 
care settings. 

 The model includes the following steps: 

   •    M Massage the dilemma . Identify and define issues in 
the dilemma. Consider the opinions of the major 
players—patients, family members, nurses, physi-
cians, clergy, and other interdisciplinary health care 
members—as well as their value systems.  

  •    O Outline the options . Examine all options fully, 
including the less realistic and conflicting ones. Make 
two lists, identifying the pros and cons of all the 
options identified. This stage is designed to fully 
comprehend the options and alternatives available, 
not to make a final decision. This is also one of the 
most time-consuming steps of the process and a 
stage that can be revisited as new information 
becomes available.  

  •    R Resolve the dilemma . Review the issues and options, 
applying basic ethical principles to each option. 
Decide the best option based on the views of all those 
concerned in the dilemma. 

•   A Act by applying the chosen option . This step is usu-
ally the most difficult because it requires actual 
implementation, whereas the previous steps had 
allowed for only dialogue and discussion.  

  •    L Look back and evaluate  the entire process, includ-
ing the implementation. No process is complete 
without a thorough evaluation. Ensure that all those 
involved are able to follow through on the final 
option. If not, a second decision may be required and 
the process must start again at the initial step.     

  EXERCISE 4–1 

 Jody Smith, a retired nurse with three adult children and 
numerous adult grandchildren, lives alone in a small rural area. 
Her income is limited. Two months ago, she fell and broke her 
left hip. After surgery for an artificial hip replacement, she was 
transferred to a rehabilitation center, where she had a left-sided 
cerebrovascular accident (CVA). She was then readmitted to 
the acute care facility, where she has received aggressive ther-
apy for the CVA. 

 Completely paralyzed on her left side, Mrs. Smith has 
decided that she no longer desires aggressive therapy and fre-
quently asks the staff why she cannot die in peace. “The rehabili-
tation is so painful and I’ll never walk again. What’s the use?” 

 Both the doctors and her family are much more optimistic. 
The orthopedic surgeon is convinced that she will walk again, and 
the neurologist believes that she will make a full recovery and be 
able to return home and care for herself. Both doctors have 
excluded Mrs. Smith from their conversations, assuring her chil-
dren that she will be “as good as new” and ignoring her requests 
to discontinue anticoagulant and rehabilitative therapy. 

 While not in a life-threatening condition, Mrs. Smith 
refuses to cooperate with the physical and occupational therapists 
and to take her medications. She also refuses to perform simple 
tasks, relying on staff to meet her activities of daily living. 

 Using the MORAL model, how would you begin to resolve 
this dilemma?  

 Ethical decision-making is always a process. To facil-
itate the process, use all available resources, including the 
ethics committee if the institution has one, and communi-
cate with and support all involved in the process. Some 
decisions are easier to reach and support. It is important to 
allow sufficient time for the process so that a supportable 
option can be reached. 

 A meta-analysis conducted by  Dierckx de Casterle 
and colleagues (2008)  studied the meaning of ethics with 
particular focus on how nurses responded to ethical dilem-
mas in nursing practice. These authors noted that nurses 
perceived that there were increasing barriers in the work 
environment that directly affected their ability to practice 
in an ethical manner. They concluded that nurses in gen-
eral followed conformist practices, following conventional 
rules and norms, rather than being more creative and criti-
cally reflecting on how to address the ethical dilemmas as 
presented. Nurses can begin to more fully address ethical 
issues through education and an environment that pro-
motes creative thinking about how to promote patients’ 
well-being, though this change in conventional thinking 
must mature over time. The hope is that through education 
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cerning his or her care ( Hood, 2010 ). Nurses are consid-
ered to be in the unique position to be advocates for 
patients as nurses are afforded the greatest time intervals 
with patients and may be seen as having the best apprecia-
tion of the patients’ ability to have capacity and to be able 
to make independent decisions. 

 In nursing, one frequently addresses the role of the 
nurse in advocating for the legal rights of patients ; this con-
cept is more fully discussed in  Chapter   16    of this text . 
Equally important, though, is that nurses also advocate for 
the ethical concerns of patients and peers. 

 Nursing has identified three models of advocacy 
that are employed in clinical practice settings. The  rights 
protection model  is perhaps the best known model of 
advocacy. In this model, nurses advocate for the legal 
and ethical rights of the patient. Often seen as an  autonomy 
model , nurses assist patients in asserting their autonomy 
rights, for example, in assisting an individual patient to 
successfully help health care providers understand why 
he or she does not want surgical intervention for coro-
nary artery disease, but will accept medical management 
for the disease. Inherent in this model is the concept that 
actions taken promote the patient’s best interest, coincid-
ing with the interests expressed by the patient himself or 
herself. The third principle in the  American Nurses 
Association’s  Code of Ethics  (2001)  reinforces this 
 mandate. 

 The second approach to advocacy is the  values-
based decision model . Using this approach, the nurse 
assists the patient by discussing his or her needs and 
desires and helps the patient make choices that are most 
consistent with the patient’s values, lifestyle, and desires. 
This model is predicated on the sharing of information 
and assisting the individual to become empowered to 
speak on his or her own behalf rather than relying on the 
nurse to speak or defend these rights. Thus, the patient is 
assisted to exert his or her right to autonomy and self-
determination. 

 The third model is the  respect for persons model , 
sometimes known as the patient-advocate model. 
Though not as fully developed as the two previous mod-
els, this model centers on inherent human dignity and 
the respect that is owed all persons. In this model, the 
nurse, valuing the human person who is involved, acts to 
protect the rights, dignity, and choices of the patient. If 
the patient is not able to assist in making decisions about 
his or her care and treatments, the nurse advocates for 
the best interests of the patient. The ultimate goal of this 
model is to promote the autonomy and individual 
uniqueness of the patient. 

and environmental changes nurses will be empowered to 
implement appropriate and difficult personal ethical deci-
sions in clinical practice settings. 

 This study adds additional findings to an earlier 
study conducted by  Varcoe et al. (2004) . These authors had 
studied the meaning of ethics with particular focus on how 
ethics were enacted in nursing practice. They noted that 
nurses employed several different techniques in addressing 
ethical issues in clinical settings. Techniques that assisted 
the nurses in addressing ethical issues included more in-
depth awareness of their own ethical values, in-depth 
understanding of their organizations’ ethical values, work-
ing in between their own values and those of the organiza-
tion, and working in between competing values and 
interests. 

 Nurses acknowledged that they experienced tension 
and conflict as they worked with patients, family members, 
and other health care providers, especially if the values of 
others contradicted their own values. Resources that these 
nurses sought included supportive colleagues, educators, 
and nursing managers. These same issues and resources are 
encountered as nurses confront ethical decision making in 
their practice settings. 

 Viewing the two study findings together, it appears 
that nurses continue to struggle with ethical decision mak-
ing, relying on the institution to assist in their deliberations 
and also promoting more conventional practices rather 
than allowing for more creative ethical decision making. 
Decision-making models will assist in providing the guid-
ance and creativity needed in reaching more acceptable 
and appropriate ethical decisions.  

  ADVOCACY AS A NURSING ROLE 

  Advocacy  ,  which has its roots in the legal profession, con-
cerns the active support of a cause or issue that has impor-
tance. The word is taken from the Latin “advocatus,” 
meaning one summoned or called to plead the cause of 
another before a legal tribune ( Dictionary.com, 2012 , ori-
gin reference). Advocates are those who defend and speak 
for such a cause or issue. 

 Virginia Henderson well described advocacy in 
nursing; she noted that the role of nurses entailed “helping 
people do what they would ordinarily do for themselves to 
maintain health, recover from illness, or die a peaceful 
death when persons lack the strength, will, or knowledge 
to care for themselves” ( Henderson, 1966 , p.  15 ). Her defi-
nition is enhanced by the concept that to fulfill the advo-
cacy role, nurses must create an atmosphere that is open 
and supportive of the individual patient’s decision con-
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  MORAL DISTRESS 

 Nurses experience stress in clinical practice settings as 
they are confronted with situations involving ethical 
dilemmas.  Moral stress  most often occurs when faced 
with situations in which two ethical principles compete, 
such as when the nurse is balancing the patient’s auton-
omy issues with attempting to do what the nurse knows is 
in the patient’s best interest. Though the dilemmas are 
stressful, nurses can and do make decisions and imple-
ment those decisions. 

  Moral distress , first described within the discipline 
of nursing by  Jameton (1984) , is a negative state of painful 
psychological imbalance seen when nurses make moral 
decisions, but are unable to implement these decisions 
because of real or perceived institutional constraints. This 
author acknowledged that there are three categories in this 
phenomenon: moral uncertainty, moral dilemma, and 
moral distress.  Moral uncertainty  is characterized by an 
uneasy feeling wherein the individual questions the right 
course of action. Generally, this uncertainty is short lived. 
 Moral dilemma , according to  Jameton (1984) , is charac-
terized by conflicting but morally justifiable courses of 
action. In such a dilemma, the individual is uncertain 
about which course of action should be enacted. Moral 
distress involves the individual knowing the ethical course 
of action to take, but the individual cannot implement the 
action because of institutional obstacles. 

 Seen as a major issue in nursing today, moral dis-
tress is experienced when nurses are unable to provide 
what they perceive to be best for a given patient. Examples 

 The role of advocacy is predicated on the recogni-
tion and valuing of patients’ rights. Some feel that advo-
cacy is a complex role, primarily because advocacy is a 
learned activity and a skill that nurses develop through 
various learning and experiential experiences ( Kohnke, 
1990 ). Consideration should be given to enhancing these 
learning experiences so that nurses more appropriately 
and readily employ this skill with and for patients. Such 
experiences and learning includes additional under-
standing of relational ethics; “the quality of the relation-
ship needs as much attention as the quality of nursing 

  EXERCISE 4–2 

 In your clinical setting, consider the many times and various ways 
in which you acted as a patient or family advocate. Which model 
did you follow in advocating for the patient: rights protection 
model, values-based model, or respect for persons model? Would 
having used a different model have changed the outcome? Were 
there also instances when you chose not to be an advocate for a 
particular patient? What circumstances or events prevented you 
from serving in this role?   

  GUIDELINES 

    1.   Nurses should be aware of hospital policies and pro-
tocols, as well as acceptable standards of care. Ques-
tion physicians when orders are contrary to the 
accepted standard of care or you believe following 
the order could harm the patient. Do not be intimi-
dated into following orders, but use your professional 
and independent judgment. If physicians persist or 
refuse to change the order, consult nursing supervi-
sory personnel.  

   2.   In emergency situations in which the nurse believes 
that following the physician’s order could result in 
harm to the patient, the nurse should refuse to follow 
the order, ensure patient safety and appropriate nurs-
ing care, and then notify nursing supervisors and 
administrative supervisors.  

   3.   If the patient is discharged early and such early dis-
charge could cause direct harm to the patient, voice 
your concern to the attending physician and nursing 
supervisor. Remember, you have a duty to attempt to 
prevent early discharges if the patient’s safety and 
well-being will be compromised.  

   4.   Discharge planning and instruction must begin early, 
starting when the patient is first admitted, and be 
completed before the patient’s discharge. Include in 
your teaching potential complications for which the 
patient/family member must be alert and what to do 
if signs and symptoms of complications arise. Give 
the patient written instructions, if available, and 
carefully document your instructions in the patient’s 
medical record.  

   5.   The patient is your priority concern, and nurses have 
an affirmative duty to serve as patient advocates.   

 Source:  Legal and ethical issues in nursing  (3rd ed.) by G. W. Guido, 
2001. Upper Saddle River, NJ: Prentice Hall Health.  

 Acting as a Patient Advocate 

science and the quality of clinical competency” ( Bergum, 
2004 , p.  501 ). Through the application of relational eth-
ics, nurses have the opportunity to reflect on their rela-
tionship with their patients as well as their relationship 
with interdisciplinary health care members. Such deeper 
insight should allow nurses to navigate the complexities 
of the advocacy role.   
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promises patient care and that moral distress may be mani-
fested in such behaviors as avoiding or withdrawing from 
patients ( McAndrew, Leske, & Garcia, 2011 ). Their study 
noted that nurses who experienced moral distress may 
avoid aspects of patient care, decreasing the nurse’s role as 
patient advocate and further contributing to patient dis-
comfort and suffering. The study noted that there was a 
negative relationship with all aspects of professional prac-
tice except for foundations for quality care. The authors, 
though, additionally noted that in this study the tool used 
for the study measures foundations for quality care such as 
clinically competent care and availability of ongoing educa-
tion for nurses rather than nurse reports about the quality 
of care actually delivered to patients. Thus, they recom-
mended that further research explore the issue of moral 
distress and its influence on quality of care provided to 
patients and family members. 

 There are several strategies for beginning to 
address moral distress in clinical practice settings. Nurses 
who feel empowered to voice their ethical concerns 
within their institutions may experience less moral dis-
tress.  Storch, Rodney, Brown, and Starzomski (2002)  
concluded that nurses will continue to feel moral distress 
in clinical settings. This conclusion was based on the 
participant nurses’ ongoing concerns about the ethical 
nature of the institution, appropriate resource utilization, 
and lack of time for working directly with patients. These 
researchers noted, though, that there is an important 
relationship between ethics and power. When nurses 
have the ability to raise legitimate ethical concerns, 
power is manifested in ways that affect quality practice 
environments and allows the nurses to better cope with 
moral distress. 

 Additional aspects that may assist in reducing moral 
distress among nurses in nursing care settings include edu-
cating nurses about the concept and offering opportunities 
to discuss moral distress in neutral settings. Information 
about moral distress should be part of orientation pro-
grams for new employees. Other means of reducing moral 
distress include identifying and addressing impediments to 
delivery of quality nursing care, incorporating conflict res-
olution and mediation techniques so that nurses can work 
through their concerns and bring them to closure, and 
allowing nurses to serve on the institution ethics commit-
tees. This latter means of working with moral distress 
encourages nurses not only to identify and understand 
resources that are available to them, but also to use these 
valuable resources. These strategies may also improve 
working relationships with peers, management staff, and 
other members of the interdisciplinary health care team. 
Finally, establishing systems that value the active participa-
tion of nurses in clinical and ethical decision making, 

of moral distress include constraints caused by financial 
pressures, limited patient care resources, disagreements 
among family members regarding appropriate patient 
interventions, and/or limitations imposed by primary 
health care providers. Moral distress may also be experi-
enced when actions nurses perform violate their personal 
beliefs. A study by  Zuzelo (2007)  concluded that the pri-
mary sources of moral distress included the following: 

   •   Resenting physician reluctance to address death and 
dying  

  •   Feeling frustrated in a subordinate role  
  •   Confronting physicians  
  •   Ignoring patients’ wishes  
  •   Feeling frustrated with family members  
  •   Treating patients as experiments  
  •   Working with staff members perceived as inadequate 

(pp.  353 – 356 ).   

 These themes were present in nurses practicing in mul-
tiple care settings who work with various populations of 
patients across the lifespan. A later study by  Pauly and 
colleagues (2009)  concluded that high levels of moral 
distress for nurses in clinical settings involved “nurses’ 
own feelings of competency and their confidence in the 
competence of registered nurses” (p.  569 ).  Corley (2002)  
had found in an earlier study that lack of adequate edu-
cation in nursing ethics, specifically in being able to 
apply ethical decision-making models, may also account 
for some of the moral distress experienced by nurses in 
clinical settings. He further noted that there is a rela-
tionship between moral distress, nurse satisfaction, and 
nurse attrition. 

 Moral distress may be further subdivided into initial 
moral distress and reactive moral distress ( Jameton, 1993 ). 
Nurses who are experiencing initial moral distress gener-
ally experience frustration, anger, and anxiety when con-
fronted with value conflicts and institutional obstacles. 
This frustration, anger, and anxiety result from being pre-
vented from doing what the nurse sees as the correct course 
of action. Reactive distress incorporates negative feelings 
when the nurse is unable to act on his or her initial distress. 
Reactive distress involves the inability to identify the ethi-
cal issues involved or may result from a lack of knowledge 
regarding possible alternative actions. Signs and symptoms 
of reactive moral distress include powerlessness, guilt, loss 
of self-worth, self-criticism, and low self-esteem and physi-
ologic responses such as crying, depression, loss of sleep, 
nightmares, and loss of appetite. In extreme cases, moral 
distress may culminate in moral outrage, causing burnout 
and inability to effectively care for patients. 

 The impact of moral distress among nurses can be 
quite serious. There is evidence that moral distress com-
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just manner. Therapeutic jurisprudence, which has as its 
premise that the law and legal processes have physical and 
psychological effects on the people who are involved, 
focuses on the positive aspects that legal outcomes may 
have. Therapeutic jurisprudence is the interdisciplinary 
study of law as a social force, understanding law’s impact 
on an individual’s emotional life and psychological well-
being. First coined as a phrase in the early 1990s by law 
professors Bruce Winick and David Wexler ( Wexler & 
Winick, 1991 ), therapeutic jurisprudence begins to 
describe the extent to which law and ethics affect the way 
in which health care is delivered. Primarily, therapeutic 
jurisprudence acknowledges the fact that “well-being” is 
one of the many goals of the legal system and begins to 
ensure that this goal is integrated when applying legal rem-
edies and processes. 

 Therapeutic jurisprudence, similar to applying ethi-
cal behavior in clinical settings, challenges nurses to 
always consider the outcome of one’s actions. Perhaps the 
one case study that best depicts the effect that therapeutic 
jurisprudence might have involves the case of Theresa 
(Terri) M. Schiavo. Ms. Schiavo suffered a cardiac arrest in 
February 1990. She was without oxygen for approximately 
11 minutes, or 5 to 7 minutes longer than most medical 
experts believe is possible to sustain without suffering 
severe and permanent brain damage. She was resuscitated 
and, at the insistence of her husband, was intubated, 
placed on a ventilator, and eventually received a tracheot-
omy. The cause of her cardiac arrest was later determined 
to be a severe electrolyte imbalance caused by an eating 
disorder, as Ms. Schiavo had lost approximately 140 
pounds, going from 250 to 110 pounds, in the months 
before her cardiac arrest. 

 Ms. Schiavo was in a coma for the first 2 months 
after her cardiac arrest. She then regained some wakeful-
ness and was eventually diagnosed as being in a persistent 
vegetative state (PVS). She was successfully weaned from 
the ventilator and was able to swallow her saliva, both 
reflexive behaviors. Characteristic of PVS, Ms. Schiavo 
was not able to eat food or drink liquids, and a permanent 
feeding tube was placed so that she could receive nutrition 
and hydration. 

 For the next few years, there was no challenge to the 
PVS diagnosis or to the appointment of her husband as 
her legal guardian. In 1995, a successful lawsuit was filed 
by her husband, Michael Schiavo, against the fertility phy-
sician who failed to detect her electrolyte imbalance. A 
judgment of $300,000 was awarded to Michael for loss of 
companionship, and $700,000 was placed in a court-man-
aged trust fund to maintain and provide for the future care 
of Ms. Schiavo. Also during this time frame, Ms. Shiavo 

encouraging and rewarding collaborative teamwork, and 
open communications assist nurses in appropriately deal-
ing with moral distress. 

 Individual nurses, though, have learned to employ 
additional strategies in preserving their dignity and in 
compensating patients for perceived wrongdoing ( McCar-
thy & Deady, 2008 ). These strategies include self-care, such 
as working on a part-time basis and accepting personal 
limitations; assertiveness; collective action; and reexamin-
ing basic nursing ethical values.  Lutzen and colleagues 
(2003)  noted that moral distress can also be an energizing 
factor that results in the person having an enhanced feeling 
of accomplishment of professional goals. They concluded 
that moral distress may begin to make individuals more 
aware of their own beliefs and strive to handle ethical issues 
more effectively in future encounters.   

  EXERCISE 4–3 

 Mrs. R., an 87-year-old patient, has a past history that includes cor-
onary artery disease, a previous stroke, and advanced Alzheimer’s 
disease. Ten days ago, Mrs. R. was hospitalized for aspiration pneu-
monia and has been ventilator dependent since being admitted to 
the intensive care unit in a small rural hospital. Family members 
visit daily and have repeatedly voiced their concern to the nursing 
staff about the continued ventilator support that Mrs. R. is receiv-
ing, most notably the fact that Mrs. R. would never have wanted 
such care. They also note that Mrs. R. has not recognized them in 
past months and that they plan to visit less in future days, but can 
be contacted should any change in Mrs. R.’s condition occur. 

 Her primary physician has practiced in this community 
for multiple years; he is well-known for his reluctance to discon-
tinue any type of life support for any patient. When questioned, 
Dr. G.’s consistent response is, if this were his frail 92-year-old 
mother, he would prescribe the very same treatment for her. Dr. 
G. has now requested that the nurses talk to the family about 
moving Mrs. R. to a major medical center, where she can receive 
more advanced care, including vigorous rehabilitation and physi-
cal therapy, so that she may eventually return to a long-term 
nursing care facility. 

 How might the nurses in this scenario respond to the 
physician’s request? How would this scenario begin to cause 
moral distress among the nursing staff and what are the posi-
tive actions that the nurses should begin to take to prevent 
moral distress?   

  THERAPEUTIC JURISPRUDENCE 

 Though not often discussed in relation to ethical perspec-
tives, the concept of  therapeutic jurisprudence  serves to 
ensure that the rights of patients are met in a humane and 
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2005, during the last few weeks of Ms. Schiavo’s life, the 
U.S. Congress attempted to move the issue to the federal 
rather than the Florida state court system. The federal 
district court in Florida and the 11th Circuit Court of 
Appeals ruled that there was insufficient evidence to cre-
ate a new trial, and the U.S. Supreme Court refused to 
review the findings of these two lower courts ( Wolfson, 
2005 ). Before her death on March 31, 2005, at the age of 
41, there had been 14 appeals and various motions, peti-
tions, and hearings in the Florida courts, five lawsuits 
filed in federal court, and four denials of certiorari from 
the U.S. Supreme Court. 

 Ethical issues confronting the nurses in this case 
centered on preserving the dignity and rights of Ms. Schi-
avo, who was during the entire time unable to express her 
wishes and desires. At odds were her husband, who con-
tinually asserted that Ms. Schiavo had always stated she 
did not want to live in such a state of existence, and her 
parents, who exerted the need to continue her nutrition 
and hydration. Perhaps what should have been more evi-
dent was the ethical issue of respect for autonomy in the 
person of Ms. Schiavo and the right of patients to auton-
omy and respect for their wishes, even beyond their loss 
of competence. 

 Because of the national media attention and high 
profile of this particular case, the Terri Schiavo out-
come will most likely remain controversial for some 
time. For a variety of reasons, including the facts that 
the case employed medical consensus to arrive at a cor-
rect diagnosis, withstood multiple legal challenges to 
the constitutionality of the law, and sought to preserve 
the right of the individual to her autonomy, the “case is 
an example of good standards and processes in medi-
cine, law, and ethics” ( Perry, Churchill, & Kirshner, 
2005 , p.  747 ). The question that remains concerns 
whether understanding and applying therapeutic juris-
prudence could have made the outcome more accept-
able to the multiple individuals involved in the case and 
to the millions of individuals who followed the case on 
a daily basis. Perhaps one means of applying the prin-
ciple of therapeutic jurisprudence would have been in 
reinforcing one of the basic principles of American law 
and ethical thought: Self-determination and the right of 
autonomy for the individual involved are paramount 
and take precedence over what others may have wanted 
( Perry et al., 2005 ). 

 Certainly the case of Terri Schiavo has increased 
highly visible activism in the pro-life and disability rights 
movements. The Schiavo case has also resulted in an 
increase in the numbers of individuals who are seeking 
additional information about durable powers of attorney 

continued with extensive rehabilitation, including aggres-
sive physical, occupational, and speech therapies. She also 
underwent multiple medical tests, primarily to determine 
the extent of her brain damage. The tests and the special-
ists who were consulted determined that she had no rec-
ognition of those around her and that there was no hope 
for improvement in her overall condition, though she 
could be sustained on artificial nutrition and hydration for 
multiple years. 

 Sometime after this successful lawsuit, the close 
family relationship between Michael Schiavo and Terri’s 
parents had begun to erode, and the public first became 
aware of Ms. Schiavo’s plight. Challenges to the hus-
band’s appointment as guardian and her future care were 
at the heart of their dispute. As her court-appointed 
guardian noted: 

  Thereafter, what is for millions of Americans a pro-
foundly private matter catapulted a close, loving fam-
ily into an internationally watched blood feud. The 
end product was a most public death for a very pri-
vate individual. . . . Theresa was by all accounts a very 
shy, fun loving, and sweet woman who loved her hus-
band and her parents very much. 

 The family breach and public circus would 
have been anathema to her. ( Wolfson, 2005 , p.  17 )  

 Once the media became aware of Ms. Schiavo’s condi-
tion, court battles regarding the removal or retention of 
her feeding tube were initiated. During these hearings 
and trials, sufficient medical and legal evidence to show 
that Ms. Schiavo had been correctly diagnosed and that 
she would not have wanted to be kept alive by artificial 
means was introduced. Laws in the state of Florida, 
where Ms. Schiavo resided, allowed the removal of tubal 
nutrition and hydration in patients with PVS. The feed-
ing tube was removed, but was later reinstated following 
a court order. 

 In 2003, there was a second removal of the feeding 
tube after a higher court overturned the lower-court deci-
sion that had caused the feeding tube to be reinserted. 
With this second removal, the Florida legislature passed 
what has come to be known as Terri’s Law. This law gave 
the Florida governor the right to demand that the feeding 
tube be reinserted and also to appoint a special guardian 
to review the entire case. The special guardian  ad litem  
was appointed in October 2003, specifically to serve as an 
objective individual in preserving the rights and dignity 
of Ms. Schiavo. Terri’s Law was later declared unconstitu-
tional by the Florida Supreme Court, and the U.S. 
Supreme Court refused to overrule their decision. In early 
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the values of those who set the policy.  Health policy  
refers to decisions, plans, and actions that are under-
taken to achieve specific health care goals within a soci-
ety. Developing and implementing health policy defines 
a vision for the future, helping to establish targets and 
points of reference for short and medium-term goals. 
Health policy outlines priorities and the expected roles 
of individuals within a society, building consensus, and 
informing the citizens of that society. 

 Policy, including health policy, is a process that 
views issues and possible solutions to those issues. Consis-
tent in all policies are a number of aspects. Policy has  gen-
erality  in that it addresses more than one person and more 
than one set of circumstances. Policy has  normativity  in 
that it formalizes judgments about what course of action is 
better among alternatives and the rules under which those 
alternatives will be determined. Policy has  scalability  in 
that policies apply at different levels of an organization or 
society, and policies at one level can supersede policies at 
lesser levels. Policy is always decided by someone, though 
it is sometimes difficult to determine by whom a policy 
was made. 

 Policy may be generated in a number of ways. 
Often, policy is generated by the workplace and revolves 
around relevant issues in the workplace, such as the des-
ignation of no-smoking areas, need for family leave, or 
patient-to-nurse ratios. Policy may also be generated by 
governmental agencies on a local, regional, state, or fed-
eral level and may also include the designation of no-
smoking areas or family leave. Community groups, 
whether a neighborhood group or a more regional group, 
may generate policies that are critical to the welfare of the 
given community. Finally, policy may be generated 
through the efforts of professional organizations at local 
or national levels. Nurses have been and continue to be an 
integral part of policy development and implementation 
in all of these spheres. 

 A framework for beginning to address policy and the 
need for new or additional policy in a clinical setting begins 
by addressing a series of questions, including: 

   •   What is the  problem?  
  •   Where is the process?  
  •   How many are affected?  
  •   What possible solutions could be proposed?  
  •   What are the ethical arguments involved?  
  •   At what level is the problem most effectively 

addressed?  
  •   Who is in a position to make policy decisions?  
  •   What are the obstacles to policy interventions?  
  •   What resources are available?  
  •   How can I get involved? ( Malone, 2005 , p.  138 )   

for health care, living wills, and other legislative documents 
that will preserve their autonomy rights should a similar 
catastrophe befall them. Perhaps, as  Kollas and Boyer-Kol-
las (2006)  concluded, this is the “lasting legacy of the Schi-
avo case” (p.  1159 ).  

  SLIPPERY SLOPE ARGUMENTS 

 When involved in ethical decision making, some nurses are 
reluctant to address issues for fear that what is an accept-
able conclusion at the present time could later “slide” and 
become an unacceptable situation. Known as a  slippery 
slope argument , it states that a relatively small first step 
will lead to a chain of events culminating in a much more 
significant effect, much like a small snowball will accumu-
late large amounts of snow and become a large snowball by 
the time it reaches the bottom of the mountain. To ethi-
cists, the slippery slope argument suggests that an action 
will initiate a chain of events culminating in an undesirable 
event later in time without establishing or quantifying the 
relevant contingencies. Often, the basis for the slippery 
slope argument has little justification, but tends to be more 
speculative and presumes that there are no gray areas, but 
merely a definite transition from a certain point to an obvi-
ous conclusion. 

 Slippery slope arguments are useful when discussing 
ethical issues because they force health care professionals 
to think carefully about the full scope of specific aspects of 
selected health care interventions and possibilities. Some 
issues and some arguments, though, should be given much 
more importance than others. As  Beauchamp and Chil-
dress (2009)  noted, slippery slope problems “force us to 
think carefully about whether unacceptable harm is likely 
to result from attractive and apparently innocent first 
steps” (pp.  177 – 178 ). Examples of slippery slope arguments 
in bioethics include the debate over research using stem 
cells, the initiation of the human genome project, the 
appropriateness of embryo cloning and  in vitro  fertiliza-
tion, and legally allowing voluntary euthanasia. Using a 
decision-making model to arrive at acceptable ethical solu-
tions assists the nurse in avoiding being caught in a slip-
pery slope argument.  

  HEALTH POLICY 

 Policy “encompasses the choices that a society, segment 
of society, or an organization makes regarding goals and 
priorities and the ways it will allocate resources” ( Mason, 
Leavitt, & Chaffee, 2002 , p.  8 ). Policy is shaped by poli-
tics and is defined as the principles that govern actions 
directed toward specific aims and outcomes, reflecting 



 Chapter 4 • Application of Ethics in Nursing Practice Settings 51

  EXERCISE 4–4 

 You are one of the staff registered nurses in a busy emergency 
department in a large metropolitan area. Several of the patients 
have existing chronic health care problems and frequently return 
to the emergency center for reevaluation and follow-up treat-
ment. As a means of working with these patients, you and some of 
your co-workers have increased the amount of time discussing 
discharge orders and the need for compliancy with discharge 
orders, prescriptions, and treatment plans. This has resulted in 
longer “wait times” for incoming patients, and the nurse manager 

has dictated that nurses are to limit their discharge instructions to 
essential facts, informing patients that they need to read the writ-
ten materials and call their family health care providers if further 
problems arise. 

 Examine the above scenario from the perspective of health 
care policy. How would you begin to evaluate the need for the 
policy and the possible support or lack of support for the policy 
from your peers, nursing management, and others who might be 
affected by the policy? Do the 10 questions outlined by  Malone 
(2005)  assist in this process? Draft a proposed policy to address 
the issue you have identified.    

     Summary 

   •   Understanding ethical theories and principles is but 
the first step in applying these concepts.  

  •   Nurses use ethical decision-making models each 
time there is an ethical situation or dilemma, and the 
MORAL model is perhaps the easiest model to use in 
everyday clinical practice sites.  

  •   Consisting of similar constructs as the nursing pro-
cess, the MORAL model has five steps: 
   •   Massage the dilemma,  
  •   Outline the options,  
  •   Resolve the dilemma,  
  •   Act by applying the chosen option, and  
  •   Look back and evaluate.    

  •   Advocacy concerns the active support of a cause or 
issue and is both an ethical and a legal responsibility 
for nurses.  

  •   There are three models of advocacy: 
   •   Rights protection (autonomy) model  
  •   Values-based decision model  
  •   Respect or persons model    

  •   Moral distress, defined as a painful state of imbal-
ance seen when nurses make a moral decision but are 

unable to implement the decision because of real or 
perceived institutional constraints, can be positively 
addressed in the workplace.  

  •   Therapeutic jurisprudence, which serves to ensure 
that the rights of patients are met in a humane and 
just manner, focuses on the positive aspects that legal 
outcomes may have in clinical settings and chal-
lenges nurses to find appropriate ethical applications 
when dealing with clinical issues that overlap ethics 
and law.  

  •   The use of a decision-making model assists nurses in 
avoiding slippery slope arguments, the concept that 
an acceptable solution could later “slide” and become 
an unacceptable solution.  

  •   Health policy concerns the choices that a society or a 
part of society makes in regard to the health and wel-
fare of its citizens.  

  •   Nurses are frequently involved in health policy issues 
in everyday clinical settings.    

  Apply Your Ethical Knowledge 
   1.    Describe an ethical dilemma in which you used the MORAL 

model, including how you resolved the issue.   
   2.    How can nurses begin to prevent moral distress from occur-

ring in clinical situations?   
   3.    Which of the advocacy models is most often employed 

by nurses and why? Do different models for advocacy 

depend on the type of patient population with which 
one works?   

   4.    What are the more effective means of implementing new 
health policies within acute care institutions?    

 Nurses are patient advocates, and extending one’s 
advocacy skills to the policy arena is the beginning of mak-
ing a greater impact on patient outcomes ( Priest, 2012 ). 
The framework as proposed by  Malone (2005)  assists 

nurses individually and collectively to better educate and 
empower their patients and themselves, and address health 
care issues in a more effective manner.   
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  YOU BE THE JUDGE 
 A 53-year-old man, experiencing chest pains, was admitted to 
an acute care facility for a diagnostic cardiac catheterization 
following the determination that he had experienced a mild 
health attack. During the catheterization, a cardiac stent was 
deemed necessary and the patient was started on Plavix and IV 
heparin at 1,000 units per hour. A partial thromboplastin time 
(PTT), done 6 hours into the therapy, indicated a prolonged 
clotting time and the heparin was reduced to 900 units per 
hour. No further PTT tests were ordered or done. At trial, the 
nurse noted that a repeat PTT could have been done without a 
direct physician’s order. 

 Eleven hours after the heparin dose was reduced to 900 
units per hour, the patient experienced a severe headache, pro-
fuse sweating, nausea, vomiting, and a markedly increased 
blood pressure. Though the cardiologist was promptly notified, 
he did not immediately see that patient, did not order new labo-
ratory tests nor further decrease the dosage of the heparin drip, 
and waited several hours for a neurology consultation. The 

patient subsequently had a fatal intracranial bleed, which 
occurred as he was being transported for an emergency com-
puted tomography (CT) scan. 

 The patient’s family named in the subsequent lawsuit the 
cardiologist, the cardiac care nurse, and the hospital. 

  QUESTIONS 

   1.    Did the nurse act appropriately in notifying the cardiologist 
of the patient’s initial distress when he experienced the 
severe headache, nausea, vomiting, and increased blood 
pressure?   

   2.    Did the nurse, in this case, act as a patient advocate?   
   3.    Which of the models of patient advocacy should the nurse 

have considered in this case and why?   
   4.    Who should be found to have liability in this case?     
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  After completing this chapter, you 
should be able to: 
   1.   Define standards of care from a legal and a nursing 

perspective.  
   2.   Compare and contrast internal versus external stan-

dards of care.  
   3.   Discuss the concept of the reasonably prudent nurse in 

defining standards of care.  
   4.   Differentiate national versus local standards of care.  
   5.   Describe the importance of standards of care to the 

individual nurse.  
   6.   Discuss some of the ethical issues that arise concern-

ing standards of care.   

  PREVIEW 

 Standards of care are implemented daily in all 
aspects of health care delivery and in all practice 
settings, forming the basis for quality, competent 
health care delivery. Standards of care are the criteria 
for determining whether less-than-adequate care 
was delivered to health care consumers. Increasingly 
standards of care are the critical aspect that 
determines the outcome of lawsuits in multiple 
clinical settings. This chapter explores the 
foundations of standards of care, describing how 
they are derived and defined within courts of law.  

 Standards of Care    

    Five 

  KEY TERMS 
  standards of care  
  internal standards  

  external standards  
  national standards  

  error in judgment 
rule  

  two schools of thought 
doctrine    

     DEFINITION OF STANDARDS OF CARE 

  Standards of care  generally are defined as the level or 
degree of quality considered adequate by a given profes-
sion. Standards of care are the skills and knowledge 
commonly possessed by members of a profession. Cre-
ated by the duty undertaken, standards of care describe 
the minimal requirements that define an acceptable 
level of care, which is to exercise ordinary and reason-
able care to see that no unnecessary harm comes to a 

patient. The court, in   King v. State of Louisiana  (1999) , 
further defined standards of care as follows: “. . .legal 
duty of care or standards of care means a nurse must 
have and use the knowledge and skill ordinarily pos-
sessed and used by nurses actively practicing in the 
nurse’s specialty area” (at 1029). A later case,   Wulbrecht 
v. Jehle  (2010) , additionally noted that standards are the 
minimal care required, but that health care providers 
can and do exceed standards. 
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valid order and with two nurses or assistants in atten-
dance. Vital signs will be taken and recorded both before 
and after ambulation.   

 In  Wulbrecht , the patient had called his psychothera-
pist, stating that he had taken a handful of Valium and 
needed to have his prescription refilled. The therapist 
phoned the police, who went to the patient’s residence and 
escorted him to the hospital, where he was admitted to the 
hospital’s psychiatric service. The patient told the admit-
ting nurse who performed the initial assessment that he 
had taken the Valium because he needed to sleep. He 
expressly denied that he had attempted suicide or that he 
had any present intention of hurting himself. The patient 
was placed on 30-minute checks, meaning that a nurse had 
to enter the patient’s room every 30 minutes, check on the 
patient’s status, and verify that no dangerous objects were 
present in the room. 

 Ten minutes after the previous room check, the 
patient was found dead in his room; he had hung himself 
using a bed sheet. The court found no liability on the part 
of the hospital in the patient’s death, stating that there was 
no evidence that the nurses had failed to implement the 
plan of care prescribed for this patient. The patient’s status 
was acceptable at each of the 30-minute checks. In fact, it 
was evident that the patient was actually being checked 
more frequently than ordered, as he was found merely 10 
minutes after the previous check. 

 The basic purposes of standards of care are to protect 
and safeguard the public as a whole. Were there no stan-
dards of care, consumers would open themselves to vary-
ing levels of care and varying degrees of quality of care, and 
the consumers would eventually be the persons who suf-
fered. Standards of care have evolved to help the health care 
recipient avoid substandard health care and to give guid-
ance to health care providers regarding what is competent 
and quality health care delivery. 

 Standards of care may easily be differentiated from 
objectives, philosophies, and guidelines. Objectives are 
goals that give direction to what must be accomplished. 
For example, a goal may be to ambulate the patient 20 
steps. Philosophies state why an action is performed. 
Ambulation of the postoperative patient helps to prevent 
complications due to thrombus formation and orthostatic 
hypotension. Guidelines describe recommended courses 
of action. For example, patients should be ambulated more 
than once per day, preferably when they are most rested 
and steady on their feet. 

 Standards are authoritative statements promul-
gated by a profession by which the quality of practice, 
service, or education can be evaluated ( American 
Nurses Association, 2010 ). A standard of care might be 
written as follows: 

 The early postoperative patient should be ambulated 
during the first 24 hours following surgery pursuant to a 

  EXERCISE 5–1 

   Review your institution policy and procedure manual. Randomly 
select a policy and procedure and show how the language used 
makes this a standard as opposed to an objective, philosophy, or 
guideline. Rewrite the policy so that it is an objective, a philoso-
phy, and a guideline. 

 Address the following question: Why do standards give the 
most guidance to nurses for effective patient care?   

  ESTABLISHMENT OF NURSING 
STANDARDS OF CARE 

 Nursing standards of care may be established in a variety of 
ways and often are classified into two broad categories: 
internal and external standards. 

  Internal Standards 

  Internal standards  are those set by the role and education 
of the nurse or by the individual institution. These include 
the professional nurse’s job description, level of education, 
and expertise as well as an institution’s policies and proce-
dures. An illustration of how a court of law judges the 
importance of one’s expertise may be found in   Miller v. 
Jacoby  (2001) . In that case, the patient had a Penrose drain 
placed to promote postoperative drainage following renal 
surgery. The physician ordered the drain removed on the 
third postoperative day. The nurse who removed the 
Penrose drain had more than 30 years of experience in 
postoperative care and had removed in excess of 100 Pen-
rose drains during her nursing career. Resistance was met 
when the drain was removed; the removed piece had a jag-
ged edge, and it was discovered during imaging studies 3 
months later that a 5.5 centimeter portion of the drain had 
been retained in the patient. 

 In finding for the patient, the court noted that 
when resistance is encountered during the removal of 
such a drain and there is a jagged edge at the end of the 
removed portion, the nurse should know that something 
is wrong. At that point, the nurse, especially one with 
vast experience in this field of nursing, has a legal duty 
to bring the matter to the physician’s attention so that 
further evaluation and intervention can be made in a 
timely manner. 



56 Part 3 • Liability Issues

to overuse of the arm. After conferring with the emer-
gency center physician, the nurse practitioner discharged 
the patient with instructions to take over-the-counter 
pain medications and continue to apply ice as needed. 
No cardiac assessment was done and he left the facility 
within 30 minutes of his arrival. Two hours later, he col-
lapsed at home and was taken by ambulance to the emer-
gency center, where he died. His wife filed this lawsuit, 
alleging negligence in the manner in which he was 
assessed and treated. 

 At trial, the policy and procedure regarding standards 
of care for the emergency center were introduced into evi-
dence. These standards required a registered nurse to triage 
patients and for the emergency center physician to see and 
evaluate patients before any patient was allowed to be dis-
missed. Because neither of these written policies had been 
met, the court decided the case in favor of the patient’s wife. 

 While nurses are required to follow the institution 
policies and procedures,   Smith v. Silver Cross Hospital  
(2003)  illustrates that they are not required to do more 
than the policy requires. In  Smith,  a patient was admitted 
to the emergency center with flulike symptoms, including 
nausea, cough, fever, and difficulty breathing. He was tri-
aged, treated by the physician for bronchitis, and released. 
Later that day, his condition worsened, and he was admit-
ted to a second hospital where he subsequently died from 
meningococcemia. 

 Though the patient was discharged at 5:50 a.m., he did 
not get a ride home until 7:00 a.m. The nurse who discharged 
the patient testified that at 5:50 a.m., his condition had been 
stabilized and the patient did not have any obvious skin rash 
or petechial hemorrhages characteristic of meningococce-
mia. His brother testified that when the patient left the hos-
pital at 7:00 a.m., he had difficulty walking, his speech was 
slurred, and he had red and purple discoloration on his face. 
The brother admitted that he did not inform anyone of the 
patient’s condition, but merely took him home. 

 The court, in finding for the defendants, noted that 
there is generally no requirement for nurses to check on 
patients sitting in the waiting room following discharge. 
The court also noted that there was no institution policy 
for the nurses to do so; thus, the discharge nurse had not 
fallen below the standard of care. It is interesting to note 
that the hospital subsequently implemented a policy 
requiring a patient to be reevaluated when he or she actu-
ally left the hospital, but that was a later policy and not in 
effect at the time of the incident and thus had no bearing 
on this specific case. 

 Courts expect nurses and health care providers to 
use their professional judgment before merely following 
written policy and procedures. In   Estate of Sykes v. Calhoun 
Health  (2011) , the patient presented to the emergencycenter 

 Similarly, the level of education, both academic level 
and education acquired through certification, may also set 
internal standards of care. In   Cregan v. Sachs  (2009) , the 
case involved a patient who had undergone out-patient 
plastic surgery that included a facelift, eyelid reconstruc-
tion, upper and lower lip augmentation, and nasal septum 
reconstruction. The surgeon determined that the patient 
should be observed overnight; a nurse who was certified in 
advanced cardiac life support (ACLS) staffed the out-
patient clinic overnight. Early the next morning, the patient 
exhibited difficulty breathing, and an oxygen saturation 
level of less than 70 percent was obtained using pulse oxim-
etry. The nurse supported the patient’s breathing using an 
ambu bag, while summoning assistance via the 911 system. 
Paramedics were able to intubate the patient within 30 
minutes; the patient was subsequently transported to an 
acute care hospital where she was declared brain-dead and 
allowed to die the next day. 

 At trial, the plastic surgeon testified that he thought 
that ACLS certification included the fact that the indi-
vidual was trained in intubation and could successfully 
intubate a patient if the patient’s condition warranted 
intubation and respiratory assistance. The nurse testified 
that she did know that there was a laryngoscope and an 
endotracheal tube in the clinical setting, but that she had 
no training in how to use either one. The court, in find-
ing for the patient’s family, noted that the patient should 
only have been left in the care of qualified and trained 
personnel who could act appropriately in an emergency. 

 The institution’s policies and procedures also set 
internal standards of care. The importance of following the 
institution’s policies and procedures cannot be overstated. 
In court cases, the institution’s policies and procedures are 
presented and evaluated to determine whether a nurse 
defendant has met these stated standards of care. For 
example,   Barkes v. River Park Hospital  (2010)  illustrates the 
importance of adhering to written policies and procedures 
in avoiding potential liability. In that case, the patient died 
at home from a myocardial infarction after being released 
from the hospital’s emergency center. The patient, a rather 
obese gentleman with a history of heart disease, high cho-
lesterol levels, and a heavy smoker, had worked in his gar-
den for most of the morning when he developed pain in his 
left arm. Having spent the morning using an ax and clear-
ing the yard, he believed that the pain was due to the use of 
the ax and applied ice to his arm. When the pain failed to 
subside and he began feeling dizzy and light-headed, his 
wife drove him to the emergency center. 

 On arrival, he was seen by a paramedic and vital 
signs were taken; his blood pressure was 130/70, pulse 
100, and respirations 20. A nurse practitioner then saw 
the patient, resulting in a diagnosis of left arm sprain due 
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 In a case that had an opposite finding, the court ruled 
that nurses must use their professional judgment when fol-
lowing facility procedures and protocols (  Pages-Ramirez v. 
Hospital Espanol,  2008 ). In that case, the nurses were 
faulted for continuing a Pitocin drip despite signs and 
symptoms that the fetus was in distress. Hospital policy 
mandated that the nurses ensure that an internal monitor be 
initiated if none is present when the external monitor read-
ings indicate fetal distress. In  Pages-Ramirez , the nurses 
blindly followed the attending physician’s orders rather 
than discontinuing the Pitocin, and they also failed to 
notify their nursing supervisor that the established stan-
dards of care were not being followed. 

 Two cases,   Gervato v. University of Florida  (2010)  
and   Thomas v. Advocate Trinity Hospital  (2010)  illustrate 
what can happen when no policy and procedure exists. 
In  Gervato,  a 34-year-old patient, who entered the hospi-
tal with complaints of continuing headaches, was diag-
nosed with a cerebral aneurysm. In an attempt to repair 
the aneurysm, the physician used a stent procedure, 
inserting a small wire through an arterial opening in the 
patient’s groin. Following the procedure, the patient was 
placed on a heparin drip to prevent blood clots forming 
at the stent site. 

 The patient later complained of weakness on the left 
side of her body and the patient’s nurse immediately con-
tacted the resident physician on duty. The resident believed 
that the weakness was caused by a blood clot and ordered 
that the heparin drip be continued. In actuality, the wire 
used in the stent procedure had perforated the cerebral 
artery, and the patient’s weakness was caused by hemor-
rhage, not a blood clot. 

 At trial, the patient’s attorney argued that it was the 
nurse’s responsibility to consult the attending physician for 
a diagnosis of a stroke related to a hemorrhage rather than 
a blood clot. Such a diagnosis would have indicated that the 
heparin drip be discontinued. The court noted that the 
hospital had no such policy for nurses to disregard the resi-
dent’s diagnosis and consult the attending physician. The 
court ultimately held that the nurse had done what was 

at 17:50 on New Year’s Day. He told the admitting clerk 
that “his heart was racing.” An emergency medical tech-
nician obtained the patient’s vital signs within 10 min-
utes; the patient’s pulse rate was within normal limits 
and the patient stated he had some chest soreness, but 
denied feeling pressure, radiating pain, or any sharp or 
dull pain in his chest. He did not appear to be in any 
distress, was not short of breath, and was not perspiring. 
The technician consulted the emergency center nurse; 
no electrocardiogram was done as the nurse believed the 
patient was basically stable. The patient was then 
escorted to the waiting room for further evaluation at a 
later time. 

 A second nurse came on duty shortly after 18:00. She 
observed the chaotic situation in the emergency center, 
elected to begin her shift early, and went immediately to 
the waiting room, where she inquired of the patients wait-
ing to be seen which of them felt as if they needed immedi-
ate attention. This patient did not raise his hand and was 
observed laughing and talking with other patients. Within 
the next few minutes, someone in the waiting room 
screamed as this patient collapsed. He was immediately 
transported by the nurse and the emergency center physi-
cian to a patient room, diagnosed as having ventricular 
fibrillation, was coded, but unable to be revived. 

 At trial, the court acknowledged that along with 
the institution’s policies and procedures, it was also nec-
essary to take into consideration the circumstances and 
options available to the patients’ caregivers at the time of 
the incident. Noting that the conditions in the emer-
gency center that particular evening resembled “a mass 
casualty situation,” the court ruled that the legal standard 
of care had not been violated. The hospital policy outlin-
ing all the multiple standards that were to be done with 
every identified cardiac patient was absolute, but only 
one factor to consider. The hectic situation at the time 
and the patient’s acknowledgement that he did not 
require immediate care were also factors to consider and 
weigh in making a final determination. 

  Ethical Scenario 5–1

The Hectic Emergency Center 

 Review the facts of the  Estate of Sykes  case as presented 
in this chapter. Mr. Sykes was obviously in great distress 
when first admitted to the hospital’s emergency center, 
though these symptoms appeared to abate as he waited 
for further assessment and treatment. The legal issues 
of the case were clearly delineated by the court in its 
finding that the facility and its staff had no further lia-
bility to this patient’s estate. 

 Revisit the facts of the case, considering the ethi-
cal implications of all the individuals involved: the 
patient himself, the nurses, and the other patients who 
were also in need of medical attention that particular 
evening. How do the principles of autonomy, benefi-
cence, justice, and fidelity apply to these individuals? 
Could the ethics of the situation be better described 
using an ethical theory rather than individual ethical 
principles? If yes, which ethical theory would best fit 
these facts?  
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  External Standards 

  External standards  are those set by the state boards of 
nursing, professional organizations, specialty nursing orga-
nizations, current nursing literature, federal organizations, 
and federal guidelines. These standards are seen as external 
because they transcend individual practitioners and single 
institutions. In many instances, external standards are syn-
onymous with national standards. 

 State boards of nursing publish acceptable standards 
in the state nurse practice act or in rules and regulations 
promulgated to enforce the state nurse practice act. These 
rules and regulations have the force of law because they are 
created to carry out the law. Courts consider whether stan-
dards of care were met or violated based on the evidence 
presented. An example of a state’s standards of nursing 
practice is presented in  Figure   5–1   .  

excluding this medication during the immediate pre-
surgical care of patients. 

 The hospital did have a policy that surgeons’ general 
preferences regarding presurgical care were to be brought 
to the attention of the nursing staff if there were no specific 
orders written for the individual patient. What the hospi-
tal’s policies and procedures lacked was a means of com-
municating this information to the nursing staff. There 
must be, said the court, “specific directions for recording 
surgeon’s preferences ahead of time and for communicat-
ing these to the nursing staff ” (  Boring v. Conemaugh Medical 
Hospital,  2000 , at 864).   

expected of her by reporting a significant development in 
the patient’s condition to the resident on call. 

 In  Thomas , a 24-month-old was admitted to the 
emergency center for treatment of seizures. He was medi-
cated with Valium, Ativan, Ketamine, and Dilantin and 
then intubated. Electrocardiographic (EKG) monitoring 
and a pulse oximeter were placed at the same time he was 
intubated and placed on a ventilator. The child was then 
transported to the radiology department for a computed 
tomography (CT) scan. He was accompanied by a staff 
nurse and the radiology technician. The patient’s EKG 
leads and pulse oximeter were discontinued until he 
returned to the emergency center. 

 During the CT scan the endotracheal tube became 
dislodged, but since there was no EKG or pulse oximetry 
monitoring in use, neither the nurse nor the technician 
noted that the child was not breathing. Cardiopulmonary 
resuscitation was initiated when the child returned to the 
emergency center, but the child could not be resuscitated 
and died less than an hour after being sent for the CT 
scan. The jury found that the nurse was negligent for dis-
continuing the child’s EKG and pulse oximetry monitor-
ing; the court additionally noted that the institution 
should have established a policy that every patient with 
an endotracheal tube requires continuous EKG and pulse 
oximetry monitoring. 

 Internal standard can extend to mandatory in-ser-
vice educational films.   Santa Rosa Medical Center v. Rob-
inson  (1977)  remains the leading case in this area of the 
law. In that case, the standard of care for closed-head 
injuries was reduced to an in-service film, and the view-
ing of the film was mandatory for all staff members. 
When members of the staff violated the standard of care 
as outlined in the film, the court allowed the jury to view 
the film to show what the hospital’s standard of care 
should have been. 

 While courts have allowed policy and procedure 
manuals to be introduced as criteria for the acceptable 
standard of care, policies and procedures need not be 
in writing to be considered legally enforceable. Unwrit-
ten policies may actually potentiate liability because 
not all employees are aware of the policy’s existence. In 
  Boring v. Conemaugh Memorial Hospital  (2000) , a 
patient was admitted for surgery on his ear. During the 
operation, the surgeon encountered uncontrollable 
bleeding that made it necessary for the surgeon to stop 
the surgery. It was later determined that the patient 
had received Naprosyn less than 72 hours before the 
surgery and that the surgeon routinely contradicted 
Naprosyn for his presurgical patients due to the risk of 
excessive bleeding. There was no evidence that the 
nurses knew the physician’s standing preference for 

  EXERCISE 5–2 

   The patient, a frail 89-year-old-female, was admitted to the nursing 
home. Coumadin was ordered as a precaution against blood clots 
that could lead to an embolism or stroke. Her PT/INR values were 
found to be suboptimal and the Coumadin dose was increased to a 
more therapeutic level. Two weeks after her admission, the Couma-
din dosage was further increased and a second anticoagulant, 
Lovenox, was also initiated. A PT/INR level was ordered to be 
drawn again 2 weeks after the combination Coumadin and Lovenox 
medications were started. The day before the PT/INR was sched-
uled, the patient began vomiting blood and was transferred to an 
acute care setting. Her PT/INR level was beyond therapeutic level 
and she died the next day from a gastrointestinal hemorrhage 
attributed to inadequate monitoring of her anticoagulant level. 

 If you were the attorney for the patient’s family, what inter-
nal standards would you argue were violated by the nurses in this 
case? Are there any internal standards that might be argued that 
would show that the nurses in this case were not negligent in this 
patient’s untimely death?   



  (1) Standards related to the licensed nurse’s responsibilities for client advocacy. The licensed nurse: 
 (a) Advocates for the client’s right to receive appropriate care, including person-centered care and end-of-life care, considerate of 

the client’s needs, choices and dignity; 
 (b) Intervenes on behalf of the client to identify changes in health status, to protect, promote and optimize health, and to alleviate suffering; 
 (c) Advocates for the client’s right to receive appropriate and accurate information; 
 (d) Communicates client’s choices, concerns and special needs to other members of the healthcare team; and 
 (e) Protects clients’ rights to engage in or refuse to engage in research. 

  (2) Standards related to the licensed nurse’s responsibilities for the environment of care. The licensed nurse: 
 (a) Promotes an environment conducive to safety and comfort for all levels of care, including self-care and end-of-life care; and 
 (b) Identifies client safety and environment concerns; takes action to correct those concerns and report as needed. 

  (3) Standards related to the licensed nurse’s responsibilities for ethics, including professional accountability and competence. The licensed nurse: 
 (a) Has knowledge of the statutes and regulations governing nursing, and practices within the legal boundaries of licensed nursing practice; 
 (b) Accepts responsibility for individual nursing actions and maintains competence in one’s area of practice; 
 (c) Obtains instruction and supervision as necessary when implementing nursing practices; 
 (d) Accepts only nursing assignments for which one is educationally prepared and has the current knowledge, skills and ability 

to safely perform. 
 (e) Accepts responsibility for notifying the employer of an ethical objection to the provision of specific nursing care or treatment. 
 (f) Maintains documentation of the method by which competency was gained, and evidence that it has been maintained. 
 (g) Ensures unsafe nursing practices are reported to the Board of Nursing and unsafe practice conditions to the appropriate regula-

tory agency(s); 
 (h) Retains professional accountability when accepting, assigning, or supervising nursing care and interventions; 
 (i) Demonstrates honesty and integrity in nursing practice; 
 (j) Promotes and preserves clients’ autonomy, dignity and rights in a nonjudgmental, nondiscriminatory manner that recognizes 

client diversity; 
 (k) Maintains appropriate professional boundaries; and 
 (l) Protects confidential client information, and uses judgment in sharing this information in a manner that is consistent with current law. 

  (4) Standards related to the licensed nurse’s responsibilities toward nursing technology. The licensed nurse: 
 (a) Acquires and maintains knowledge, skills and abilities for informatics and technologies used in nursing practice settings; and 
 (b) Promotes the selection and use of informatics and technologies that are compatible with the safety, dignity, and rights of the client. 

  (5) Standards related to the licensed nurse’s responsibility to assign and supervise care. The licensed nurse: 
 (a) Assigns to another person, tasks of nursing that fall within the nursing scope of practice and/or the work that each staff mem-

ber is already authorized to perform; 
 (b) Supervises others to whom nursing activities are assigned by monitoring performance, progress, and outcomes. 
 (c) Ensures documentation of the activity; 
 (d) Matches client needs with available, qualified personnel, resources and supervision; 
 (e) Provides follow-up on problems and intervenes when needed; 
 (f) Evaluates the effectiveness of the assignment and the outcomes of the interventions; and 
 (g) Revises or recommends changes to the plan of care as needed. 

  (6) Standards related to the licensed nurse’s responsibility to accept and implement orders for client care and treatment. The licensed nurse: 
 (a) May accept and implement orders for client care from licensed health care professionals who are authorized by Oregon statute 

to independently diagnose and treat; 
 (b) May accept and implement recommendations for care in collaboration with other health care professionals; 
 (c) May accept and implement orders for client care and treatment from Certified Registered Nurse Anesthetists licensed under 

ORS 678. These orders may be accepted in ambulatory surgical centers, and in hospital settings, as long as independent Certi-
fied Registered Nurse Anesthetists practice is consistent with hospital bylaws; 

 (d) May accept and implement orders for client care and treatment from Physician Assistants licensed under ORS 677, provided that the 
name of the supervising or agent physician is recorded with the order, in the narrative notes, or by a method specified by the health 
care facility. At all times the supervising or agent physician must be available to the licensed nurse for direct communication; 

 (e) Prior to implementation of the order or recommendation, must have knowledge that the order or recommendation is within the 
health care professional’s scope of practice and determine that the order or recommendation is consistent with the overall plan 
for the client’s care; and 

 (f) Has the authority and responsibility to question any order or recommendation which is not clear, perceived as unsafe, contrain-
dicated for the client or inconsistent with the plan of care. 

   Statute Authority:  Oregon Revised Statutes  678.150 (effective date: September 30, 2010).   

 FIGURE 5–1    Example of a State’s Standards of Nursing Practice        
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preceding 18 months. He had two cardiology evaluations 
and a pulmonary evaluation before the surgeon per-
formed a Roux-en-Y procedure. The nurses and resi-
dents caring for this patient postoperatively carefully 
observed and recorded his heart rate in the 2 days follow-
ing surgery. Though it sometimes spiked to 165, his pulse 
readily returned to his baseline pulse rate, which was 
consistently below 120. 

 He was taken back to surgery when a foul-smelling 
drainage was noted at the incision site. Additional tests had 
confirmed that there was a leakage at the anastomosis site, 
which was immediately corrected during a second surgical 
procedure. The patient coded soon after this second sur-
gery and was transferred to the critical care unit, where he 
died 5 days later from multiple organ failure as a result of 
massive sepsis. 

 In the subsequent lawsuit, the court cleared the 
physician and nurses of any allegations of negligence, 
noting that the health care providers had fully complied 
with the guidelines published by the American Society for 
Bariatric and Metabolic Surgeons. These guidelines are 
specific for monitoring a postoperative patient’s heart rate 
for signs of systematic reaction to a possible leakage. The 
guidelines establish when a patient’s elevated heart rate is 
to be considered a sign that the patient’s anastomosis may 
be leaking and testing is required. In this case, those 
guidelines were never transgressed by this patient’s health 
care providers. 

 Individual nursing specialty practice organizations 
also publish standards of care to upgrade and generalize 
the standards for patients within a given clinical setting or 
within a given category. For example: 

    1.   The American Association of Critical-Care Nurses 
(AACN) publishes standards of care for critically ill 
patients.  

   2.   The Emergency Nurses Association (ENA) publishes 
standards of care for trauma and urgent care patients.  

   3.   The Oncology Nursing Society (ONS) publishes 
standards for cancer patients.  

   4.   The Association of Operating Room Nurses (AORN) 
publishes standards of care for patients in the periop-
erative setting.  

   5.   On an international perspective, the  International 
Council of Nursing (ICN)  has published its stan-
dards through an ethical code (2006).   

 A case that illustrates how courts enforce specialty 
nursing practice guidelines is   Ledesma v. Shashoua  (2007) . 
The patient sued the hospital for a radial nerve palsy caused 
by the failure to correctly position and pad the patient’s 
arm during surgery. The court relied on the standards of 
care published by the American Association of Operating 

 Professional organizations add to the body of 
acceptable standards of care for professional nursing. 
The profession has the inherent right to direct and con-
trol its activities. The most active professional organiza-
tion in this area is the American Nurses Association 
(ANA) and its state components. The ANA Congress for 
Nursing Practice created eight basic standards of care in 
1973. Based on the nursing process, these eight standards 
were applicable to all nurses, regardless of clinical spe-
cialty. These standards of care for nursing practice repre-
sented the first step in unifying standards of care 
throughout all jurisdictions. Today, these standards are 
codified in ANA’s latest edition of   Nursing: Scope and 
Standards of Practice  (2010) . 

 The ANA and the state nurses associations have lob-
bied to encourage enactment of these generic standards of 
care through state legislative processes. One of the basic 
arguments for such generalized standards of care is to 
upgrade the standards set by individual hospitals and insti-
tutions that were traditionally based on a local standard of 
acceptability. 

 In 1974, the ANA’s publication of specialty standards 
of care was first published. These specialty standards of 
care were published for various clinical specialties, includ-
ing (1) community health nursing, (2) geriatric nursing, (3) 
maternal–child health nursing, (4) mental health nursing, 
and (5) medical–surgical nursing. Standards published in 
the past few years have greatly expanded clinical applica-
tions to areas outside acute care settings, including stan-
dards for advanced nurse practitioners, standards of college 
health nursing practice, standards for school nursing, stan-
dards for hospice and palliative nursing practice, standards 
for pain management nursing practice, standards for cor-
rections nursing practice, standards for plastic surgery 
nursing practice, standards of genetics/genomics nursing 
practice, and standards of faith community nursing. Today, 
ANA publishes multiple standards that pertain to specialty 
practice areas ( ANA, 2011 ), including standards that per-
tain to holistic nursing, forensic nursing practice, and dia-
betes nursing. 

 Professional standards of care are also created by the 
National League for Nursing Accrediting Commission 
(NLNAC), an arm of the National League of Nursing 
(NLN). The NLNAC evaluates the quality of nursing edu-
cation and accredits schools of nursing on both the under-
graduate and graduate levels. Directly and indirectly, these 
standards of education influence the quality of acceptable 
nursing within a community. 

 A recent court case that illustrates the importance 
of adhering to professional standards is   Estate of Apiko-
glu v. Leitman  (2009) . In that case, a 48-year-old patient 
who weighed 416 pounds had gained 200 pounds in the 
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publish rules and regulations regarding the care of 
patients, and in setting minimum qualifications for 
those who care for patients receiving their support. For 
example, the requirement that registered nurses perform 
and record complete physical assessment data on hospi-
talized patients on a 24-hour basis was initially intro-
duced by federal funding agencies as a Medicare and 
Medicaid requirement. 

 Current nursing literature, including journal arti-
cles and textbooks, also create standards of care. An inter-
esting case that illustrates this concept is   Wolff v. 
Washington Hospital Center  (2007) . In  Wolff,  a patient 
brought a lawsuit alleging that the nurses’ negligence 
caused him to develop pressure sores that progressed to 
decubiti ulcers. The patient had been hospitalized for 
open-heart surgery, which was complicated by additional 
surgeries to revise his surgical site. The patient’s expert 
witness testified that nursing standards adamantly 
required that patients be turned every 2 hours, even if a 
special bed such as a Baribed was used. The hospital’s 
expert witness testified that there are significant risks 
involved in moving some postcardiac surgical patients 
and that it is more appropriate to use a special bed and 
mattress to change pressure points continuously, thus 
minimizing the risk of skin breakdown. 

 When reviewing the nursing literature, the court 
found that though nursing textbooks stress the importance 
of turning patients on a regular schedule, the current nurs-
ing literature did not support the conclusion that turning is 
required when a special bed, such as a Baribed, is in use or 
that turning plus special beds produce measurably better 
outcomes than do special beds alone. The literature also 
supported the fact that a patient with co-morbidity factors 
such as diabetes is at risk for loss of skin integrity and slow 
healing even with the most competent of nursing care. The 
court concluded that the nurses were not responsible for 
this patient’s skin breakdown. 

 Finally, the court has also seemed to create a new 
source of external standards in   Hall v. Huff  (1997) . In 
that case, a patient’s care providers were having difficulty 
managing his end-stage renal disease. Peripheral venous 
access sites had been damaged by repeated dialysis, and a 
central venous catheter was inserted for medications. 
During insertion, the catheter was advanced too far, per-
forating the heart muscle, and the patient subsequently 
died. The family brought a lawsuit for the patient’s 
wrongful death. 

 In holding both the physician and the nurses account-
able for the death, the court noted that despite several warn-
ings printed on the manufacturer’s label insert for the central 
venous catheter, cautioning health care personnel to be alert 
for signs and symptoms of cardiac tamponade, neither the 

Room Nurses and the American Nurses Association in 
their holding that the circulating room nurse has responsi-
bility for the IV, arm board placement, padding, and posi-
tioning of this patient as well as for intraoperative nursing 
documentation. Those organizations’ publications are 
widely recognized by the court as authoritative references 
in the legal standard of care in various nursing settings. 

 Federal organizations and federal guidelines are 
other examples of external standards. The Joint Commis-
sion (TJC) sets nursing standards by publishing the   Com-
prehensive Accreditation Manual for Hospitals   on a yearly 
basis (2011). TJC’s requirements for individualized nursing 
care plans set a standard of care. For example, one of its 
standards states that patients must be assessed and indi-
vidualized care plans written. Such a requirement may 
actually assist nurses if a subsequent lawsuit is filed. The 
individualized care plan may indeed show that the nursing 
staff did meet the standard of care for safety by innovative 
measures aimed at preventing an individual patient’s injury 
or further injury. 

 In   Pugh v. Mayeaux  (1998) , a patient had intermit-
tent labor contractions and was slightly dilated on admis-
sion to the acute care setting. Pancreatitis, not explained by 
her history, developed while she was in the hospital. The 
physicians determined that the pancreatitis did not 
threaten the fetus, but the patient was continuously 
assessed for signs of fetal distress. When signs of distress 
occurred, an emergency cesarean section was performed, 
but not quickly enough to prevent permanent damage due 
to hypoxia. 

 The court applauded the nurses for their individu-
alization of this patient’s care. When the patient was 
admitted, the nurses were alert to the possibility that 
another medical condition could manifest itself. In fact, it 
was the nursing staff who first assessed signs of pancreati-
tis and alerted the physicians. The patient was transferred 
to the intensive care unit after the nurse notified the phy-
sician of the patient’s worsening condition and called to 
recommend such a transfer. In the intensive care unit, 
labor and delivery nurses were available to check the fetal 
monitor and assess the infant’s condition. Although there 
were catastrophic complications to the baby, the court 
indicated in its final summary the respect the justices had 
for the nurses and how competently they both cared for 
the patient and communicated all aspects of that care 
with the physicians. 

 Other federal agencies, such as the Social Security 
Administration (overseeing Medicare and Medicaid 
funding, nursing home qualifications, and maternal and 
child health programs), also are directly responsible for 
setting nursing standards of care. These agencies serve a 
vital role in setting standards of care as they periodically 
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to perform patient assessment via electronic transmissions, 
all areas with health care delivery systems have access to 
the same information and educational opportunities. This 
is increasingly true today as advancing technology allows 
patient data and test results to be reviewed by consultants 
worldwide. A second, and perhaps more important, reason 
is that all patients have the right to quality health care, 
whether hospitalized in a smaller community or a larger, 
university institution. 

attending physician nor the nurses caring for this patient 
discovered the condition until after the patient died. The 
court noted that the nurses’ notes, charted on the days fol-
lowing the insertion of the catheter, reflected that the 
nurses were seeing signs and symptoms of cardiac tampon-
ade, though none of the nurses recognized the signs and 
symptoms for what they were. The court ruled that it was 
within the standard of care for the competent nurse to 
detect such a complication following the insertion of a cen-
tral venous catheter.   

  EXERCISE 5–3 

   The patient was a quadriplegic following a motor vehicle acci-
dent. He filed a lawsuit claiming that the skin lesions he con-
tracted in the hospital were the result of negligent care on the part 
of his nurses. At trial, it was noted that the patient’s sacral bed-
sores and decubitus ulcers did first appear while he was immobile 
in a Minerva brace and on a ventilator. The patient’s expert wit-
ness noted that documentation by the nurses showed that he was 
turned every 2 to 3 hours, his tube feedings and supplements were 
correctly given, and he was continually assessed for additional 
skin breakdown. This expert also testified that the policy for turn-
ing a patient who was ventilator dependent and a high risk for 
skin breakdown was every 2 to 3 hours. 

 Was there a deviation from the standards of care in this 
instance? Review professional organizations’ standards of care as 
you decide this case.    

  NATIONAL AND LOCAL STANDARDS 
OF CARE 

 Appropriate standards of care may be decided based on a 
national versus local standard.  National standards  are 
based on reasonableness and are the average degree of skill, 
care, and diligence exercised by members of the same pro-
fession. Such a national standard means that nurses in rural 
settings must meet the same standards as members of the 
profession practicing in large urban areas. 

 In areas of specialty practice, courts are almost uni-
versally holding health care providers to a national stan-
dard of care. The precedent case in this area of the law is 
  Brune v. Belinkoff  (1968) . In that case, the court ruled that a 
person holding himself out as a specialist should be held to 
the same standard of skill and care as the average member 
of that specialty, not merely the skill and ability of special-
ists practicing in a particular city. 

 There are two important reasons for national stan-
dards of care, and both are fairly obvious. With the advent 
of educational programs, educational videos, the ability to 
transport specialists across the nation, and the ability 

  Ethical Scenario 5–2

Meeting the Minimal Standard 
of Care 

 Nancy, a registered nurse, has been employed at the 
local hospital for the past three years. She graduated 
from a school of nursing that emphasized throughout 
her program of study the importance of standards of 
care and continuing education for nurses. When ques-
tioned, Nancy can easily recite the difference between 
internal and external standards of care, readily acknowl-
edges that both types and standards are equally impor-
tant to patient care, and that she always strives to 
maintain appropriate standards for the patients assigned 
to her care. 

 Over the last 10 to 11 months, you have noticed 
that Nancy does indeed deliver standards of care, 
though always at the minimal level of the standard. For 
example, you noticed that Nancy was caring for a 
patient who unexpectedly developed low blood pres-
sure. Nancy informed the physician, received orders for 
increased fluid volume and discontinuance of two med-
ications, and initiated the order for blood pressure mea-
surements every 30 minutes times three, then every 
hour for 4 hours. Nancy did give the patient the extra 
intravenous fluids, ensured that the medications were 
removed from the patient’s medication form, and 
assessed blood pressure as ordered. She did not check 
the patient’s pulse during any of these blood pressure 
assessments and did not do blood pressure assessments 
more frequently, even though the patient appeared 
ashen and complained of extreme “light-headedness.” 

 Recently, Nancy has requested a transfer from the 
general surgical unit to the hospital’s intensive care area. 
As her current nurse manager, you have been requested 
for your opinion of the appropriateness of this transfer 
for Nancy. What ethical principles would you consider 
when responding to this request? Are the principles of 
beneficence and fidelity met when one solely does the 
bare minimal care? Does Nancy, as the patient’s primary 
nurse, owe a higher standard to patients?   
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mark case in this matter. In that case, the court stated that a 
nurse is not bound to do exactly what another nurse would 
do, only to select one approach among several that exists at 
the time and is reasonable. 

 The second consideration by courts is the  two 
schools of thought doctrine  ,  which supports the nurse 
who chooses among alternative means of delivering quality 
health care. In this instance, the court evaluates the stan-
dards of care given when the nurse chooses among the 
alternative modes of treatment. Were standards of care met 
in the chosen mode of treatment? If the answer is yes, 
courts support the quality of care as delivered, even though 
other nurses would choose a different course of action. 
  Fury v. Thomas Jefferson University  (1984)  remains the 
leading case illustrating this doctrine. 

 Standards of care can additionally provide the cri-
terion for determining whether a nurse has violated the 
state nurse practice act. The court in   Botehlo v. Bycura  
(1984)  held that when patients choose a practitioner of 
a recognized branch of the health care professions, they 
elect to undergo the care and treatment common to that 
profession. Thus, nurses must meet the standards of 
care of the profession. Each state publishes acceptable 
standards of care as part of the nurse practice act or 
through the rules and regulations promulgated by the 
state board of nursing. Violations of those standards 
open the nurse to possible disciplinary action by the 
board.  See  Chapter   11    for a full explanation of nurse 
practice acts and the role of boards of nursing.  

  IMPORTANCE OF STANDARDS OF CARE 
TO THE INDIVIDUAL NURSE 

 Standards of care are referenced in malpractice cases 
against nurses to show that they breached the duty of care 
owed the patient. Duty of care has frequently been defined 
to mean the applicable standard of care. The test for the 
court to apply is what a reasonable, prudent nurse, with 
like experience and education, would do under similar 
conditions in the same community (  King v. State of Louisi-
ana,  1999 ). 

 An older court case,   Sobol v. Richmond Heights Gen-
eral Hospital  (1996)  distinguishes the acceptable standard 
of care for various services within a health care setting. In 
that case, the patient was admitted to the intensive care 
unit of a general acute care hospital following an attempt to 
commit suicide with a medication overdose. The attending 
physician wanted to stabilize the patient’s condition while 
his family made arrangements for transfer to a psychiatric 
facility. There was a delay in obtaining the patient’s transfer 
because of lack of insurance coverage. 

 At the time of admission, the institution agreed to 
the patient’s hospitalization, even though the institution 
had no inpatient psychiatric unit. After admission, the 
patient became more paranoid and delusional. A nurse sat 
at his bedside and tried to calm him. The nursing staff 
deliberated whether to restrain the patient, but decided 
against it, fearing that it would only compound the situa-
tion by making him more agitated and increasing his level 
of paranoia. The patient got out of bed, knocked down the 
nurse in his room, fought his way past two other nurses 
who were trying to corral him, and ran away from the unit. 
Once away from the unit, he kicked out a third-story win-
dow and jumped, fracturing his arm and sustaining other 
relatively minor injuries. 

 The Court of Appeals of Ohio ruled that the nurses 
were not negligent. The nurses realized that the patient 
was a danger to himself, and they acted reasonably under 
the circumstances. Their actions were fully consistent with 
basic professional standards of practice for medical–surgi-
cal nurses in an acute care facility. They did not have, nor 
were they expected to have, specialized psychiatric nurs-
ing education and would not be judged as though they did. 

 When deciding which standards of care apply, courts 
also consider the  error in judgment rule  and the  two schools 
of thought doctrine . The honest  error in judgment rule  
allows the court to evaluate the standards of care given a 
patient even if there was an honest error in judgment, 
including an error in the diagnosis. What the court evalu-
ates is the care given and whether that care met the prevail-
ing standards, not whether the judgment was correct. 
  Fraijo v. Hartland Hospital  (1979)  continues to be the land-

  GUIDELINES 

    1.   Recognize that all professions have standards of care. 
Standards are the minimal level of expertise that 
must be delivered to the patient. Standards of care 
are the starting point for acceptable nursing care. 
Health care providers may deliver a higher standard 
of care, but never a lesser standard of care.  

   2.   Standards of care may be set externally or internally. 
Internal standards of care pertain to the individual 
practitioner or institution while external standards of 
care pertain to nurses in all states and territories.  

   3.   Standards of care may be found in: 
   a.   The state nurse practice act  
  b.   Published standards of professional organizations 

and specialty practice groups such as the Ameri-
can Association of Critical-Care Nurses or the 
Association of Operating Room Nurses  

  c.   Federal agency guidelines and regulations  

 Standards of Care 
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obstruction. The prison medical chart contained docu-
mentation alerting his caregivers to this risk, and the prison 
physician and nurse practitioner were aware of this history 
and potential for a bowel obstruction. 

 The inmate began vomiting and reported that he had 
sharp abdominal pains. A nursing assessment was done, 
indicating that his abdomen was firm and the bowel tones 
hypoactive. He was eventually moved to the clinic infirmary 
when the guards became concerned that the other inmates 
were growing restless as nothing was being done for this 
inmate. In the infirmary, the assessment included abdominal 
pain, decreased bowel sounds, vomiting, fever, high blood 
pressure, increased respirations, constipation, inability to eat 
or drink, and elevated blood glucose and ketone levels. 

 The inmate was first confined in a segregation cell as 
punishment for malingering, but was soon sent back to the 
infirmary for continued observation. He was kept under 
observation as his presenting signs and symptoms wors-
ened. When he vomited emesis with a fecal odor, he was 
transported to an acute care setting. Emergency surgery 
was performed, revealing extensive infection necrosis, and 
gangrene of his small intestines. The inmate died shortly 
after being admitted to the acute care setting. 

 The court ruled that there were grounds for violation of 
the inmate’s constitutional rights as well as state common law 
negligence. The health care providers knew from this inmate’s 
history that his signs and symptoms were consistent with a 
possible bowel obstruction, which should have triggered fol-
lowing standards of care for a patient with a possible bowel 
obstruction. Even the nonmedical personnel in this case, said 
the court, knew that something was seriously wrong with this 
inmate and that something serious needed to be done. 

 Finally, standards of care provide the criterion for 
placing nursing practice on a professional level. Standards of 
care both increase the status of the nursing profession and, at 
the same time, set minimal standards for nursing practice. 
National standards of care have further increased this accep-
tance of professional status. National standards dictate that 
all patients receive the same expert nursing care, whether 
they are cared for in a major medical center or in a small 
community hospital. All professions have standards. The 
ANA, through its   Code of Ethics  (2001) , has delineated stan-
dards promoting professionalism and quality nursing care.   

  d.   Hospital policy and procedure manuals  
  e.   The individual nurse’s job description  
  f.   Manufacturer’s published materials  
  g.   In-service films and materials    

   4.   Nurses are accountable for all standards of care as 
they pertain to their profession. To remain compe-
tent and skillful, the nurse is encouraged to read pro-
fessional journals and to attend pertinent continuing 
education and in-service programs.  

   5.   Standards of care are determined for the judicial sys-
tem by expert witnesses. Such persons testify to the 
prevailing standards in the community; standards 
that all nurses are accountable for matching and 
exceeding. Adherence to such standards ensures that 
patients receive high-quality, competent nursing care.   

 Source:  Legal issues in nursing: A source book for practice  by G. W. 
Guido, 1988. Norwalk, CT: Appleton & Lange.  

 Standards of care may be used to determine whether 
nurses have violated criminal or civil codes. Two cases illus-
trate this point. In   Fairfax Nursing Home, Inc. v. U.S. Depart-
ment of Health and Human Services  (2002) , standards of 
care were examined to show that the nursing home staff had 
failed to follow policies and procedures related to compre-
hensive nursing assessment of ventilator-dependent patients 
following episodes of respiratory distress. One patient died 
before the policy was implemented and two patients 
died after the policy was implemented. An additional three 
patients, while not suffering irreversible harm, might also 
have been harmed by the immediate jeopardy to their 
health and safety caused by the nurses’ failure to adhere to 
the newly written policy. In   United States v. Bell  (2006) , a 
nursing home operator was convicted for violating the 
United States health care fraud statute. Evidence showed 
that there was more than a mere failure to provide the stan-
dard of care required by federal nursing home regulations. 
The nursing home operator falsified residents’ treatment 
records to conceal the fact that required care was not fur-
nished to the residents of the home. 

 Standards of care may also be used to determine 
whether there has been a violation of a person’s constitu-
tional rights. In   Williams v. Simpson  (2010) , a prisoner incar-
cerated in a state prison brought suit for a violation of his 
constitutional rights as outlined in the Eighth Amendment. 
Specifically he argued that deliberate indifference to his 
health care needs constituted cruel and unusual punishment. 

 The inmate was serving a 35-year sentence. He had a 
history of an old gunshot wound to his abdomen, which 
increased his risk of developing a subsequent bowel 

  EXERCISE 5–4 

   The patient, a 60-year-old female, was admitted to the hospital for 
an assessment of her fever, which revealed that she had a methi-
cillin-resistant  Staphylococcus aureus  (MRSA) infection originat-
ing from the site of her renal dialysis shunt. The patient’s medical 
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sionals imply that they are not perfect or all-knowing, but 
are acting in the manner in which a nursing professional 
generally acts. What these words do not take into account 
is that standards of care are not “frozen in time,” but are 
fluid and dynamic. What they also fail to take into account 
is how one proceeds if a patient presents with a complex of 
signs and symptoms that have not previously been seen by 
health care providers. In an age in which evidence-based 
practice has become the gold standard, how do we begin to 
develop standards of care that consistently involve the best 
approach for the patient and how does the profession toler-
ate health care professionals who are slow to adopt these 
new standards of care? 

 One way that the profession begins to assure that all 
of its practitioners meet current standards of care is by cre-
ating policy and procedure manuals that are regularly 
reviewed for currency and appropriateness and are not so 
overwhelming that it is impossible for health care provid-
ers to readily implement the procedures. The ethical objec-
tive of policy and procedure manuals is to protect patients 
and advance their welfare. Means to meet this ethical 
objective include remembering that one should avoid the 
temptation to deviate from standards of care by taking a 
“shortcut” or quicker, albeit riskier, route of implementing 
interventions. Another means is to remember that stan-
dards of care should be based on national standards, such 
as those created and published by one’s professional organi-
zation. Finally, professionals must be patient advocates, 
performing in a manner that places the patient’s needs first 
and foremost. 

 A second major ethical issue concerns the role of 
the expert witness in addressing standards of care. The 
ethical dilemma of being an expert witness begins with 
the review of the patient records and other reports that 
comprise the written record of the occurrence or event. 
These materials are often all that the expert witness has 
upon which to base his or her conclusions, and these doc-
uments are predicated on the supposition that they are 
truthful and contain all the details of the events that 
occurred at the time of the incident. How does one pro-
ceed if the records and reports clearly show that the inter-
ventions were inappropriate or that the minimal standard 
of care may not have been implemented by those involved 
in the incident? What obligations does the expert witness 
have to disclose such findings to the attorney represent-
ing the defendants? The expert witness knows that nurs-
ing is not an exact science and that human factors often 
intervene. How does one begin to explain these unex-
pected outcomes in a way that does not create liability or 
prejudice a patient who should be compensated for 
untoward outcomes?   

  EXPERT TESTIMONY 

 In courts of law, the deviation of the standard of care is 
shown through the use of expert witnesses.  See  Chapter   2    
for a review of this concept.   

  EXERCISE 5–5 

 Read the “Example of a State’s Standards of Nursing Practice” in 
this chapter. Compare these with the Standards of Nursing 
Practice endorsed by your state board of nursing. Give exam-
ples from your clinical practice to show how these standards 
might be met.   

  EXPANDED NURSING ROLES 

 With the advent of expanded roles in nursing and the 
rewriting of several state nurse practice acts to accom-
modate these expanded roles, the standard of care that is 
owed the patient by advanced nurse practitioners is fre-
quently that of a medical (physician) standard of care or 
a nurse practitioner standard of care.   Chapter   12    dis-
cusses the expanded nursing role and further clarifies 
this concept.    

diagnoses included end-stage renal failure hypertension and dia-
betes. In the hospital, the patient’s condition progressed to septic 
shock accompanied by respiratory failure, which required that 
she be intubated, placed on a ventilator, and admitted to the 
intensive care unit (ICU). 

 Restraints were ordered in the ICU for both upper extrem-
ities. There were also orders for standard hospital admitting 
orders for pressure-ulcer precautions. The patient was hospital-
ized for over a month during which time the MRSA infection 
resolved. After discharge, the patient had multiple pressure 
ulcers, which started and progressed in the hospital and required 
ongoing aggressive treatment. The patient sued the hospital for 
negligence related to the skin care she received while a patient in 
the hospital. 

 How would you show that this nurse had met the standards 
of care for this patient? What arguments would you use to show 
that the nurse had met the legal standards of care?   

  ETHICAL ISSUES AND STANDARDS 
OF CARE 

 Average, prudent, cautious, and reasonable are the words 
most often used to characterize standards of care. By using 
words such as prudent or reasonable, health care profes-
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     Summary 

   •   Standards of care are the skills and learning com-
monly possessed by members of a profession.  

  •   Standards of care describe the minimal requirements 
that define an acceptable level of care.  

  •   Standards of care are classified into two broad cate-
gories: internal and external.  

  •   Internal standards of care are established by the: 
   •   Nurse’s job description  
  •   Nurse’s education and expertise  
  •   Institution’s policies and procedures    

  •   External standards of care are established through: 
   •   State boards of nursing  
  •   Professional organizations  
  •   Specialty nursing organizations  

  •   Current nursing literature, including textbooks 
and journal articles  

  •   Federal organizations  
  •   Federal guidelines    

  •   National standards ensure that all patients, regardless 
of location, receive the same quality of care.  

  •   There are two concepts that assist in deciding which 
standard of care should apply: 
   •   Error in judgment rule  
  •   Two schools of thought doctrine    

  •   Ethical issues that arise around standards of care 
generally concern how to continually develop stan-
dards that meet the ethical objective of safeguarding 
the patient.    

  Apply Your Legal Knowledge 
   1.    Why is it appropriate to have expert witnesses testifying to a 

standard of care for both sides of the lawsuit? Should the 
standard of care be the same for both experts?   

   2.    Is there truly a national standard of care for all patients? Why 
or why not?   

   3.    Which standards, internal or external, are more difficult to 
defend in a court of law?    

  YOU BE THE JUDGE 
 The patient was admitted to the postpartum unit at 5:30 p.m. At 
the postanesthesia care unit where she previously had been, she 
showed signs of blood loss including low blood pressure and 
tachycardia. It would later be discovered that one of her uterine 
arteries had accidentally been cut as the surgeon was performing 
a planned cesarean section. The surgeon failed to notice the sev-
ered artery before he closed the incision and sent the patient to 
the postanesthesia care unit. 

 The nurse who admitted the patient on the postpartum 
unit documented no admission nursing assessment or vital signs 
for the patient, who was obviously having serious problems at that 
time. The first note on the chart was one made at 5:45 p.m. by the 
emergency center physician after he was summoned to the 
patient’s bedside by the postpartum nurse. 

 At trial, the nursing expert for the patient testified that 
the postpartum nurse fell below the acceptable standard of 
care when she failed to document an admission nursing assess-
ment including vital signs upon assuming the patient’s care 

when the patient arrived on the unit. The defense attorney 
argued that given that the nurse took prompt action to sum-
mon the emergency center physician to the bedside, it is 
immaterial how the nurse’s failure to provide contemporane-
ous documentation had any effect on the patient’s outcome. 
The patient’s attorney was given 30 days to file a supplemental 
report from their nursing expert. 

  QUESTIONS 

   1.    Does the failure to document an admission nursing assess-
ment equate with the fact that this nurse did no admission 
nursing assessment?   

   2.    What might the patient’s attorney further allege in his supple-
mental report?   

   3.    How would one decide the standard of care for this patient?   
   4.    How would you decide the outcome of this case?     

  References 
 American Nurses Association. (2001 ). Code of ethics with inter-

pretive statements.  Kansas City, MO: Author. 
 American Nurses Association. (2010).  Nursing: Scope and stan-

dards of practice  (2nd ed.). Washington, DC: Author. 

 American Nurses Association. (2011).  Catalogue of publications.  
Washington, DC: Author. 

  Barkes v. River Park Hospital , 2010 WL 4117151 (Tennessee, 
October 20, 2010). 



 Chapter 5 • Standards of Care 67

  Miller v. Jacoby,  33 P.3d 68 (Wash., 2001). 
 Oregon Revised Statutes. (2010).  Standards and Scope of Practice 

for RNs . Chapter 678.010.445: Division 45. 
  Pages-Ramirez v. Hospital Espanol , 2008 WL 1213051 (D. Puerto 

Rico, April 7, 2008). 
  Pugh v. Mayeaux,  702 So.2d 988 (La. App., 1998). 
  Santa Rosa Medical Center v. Robinson,  560 S.W.2d 751 (Tex. Civ. 

App., San Antonio, 1977). 
  Smith v. Silver Cross Hospital,  2003 WL 21107135 (Ill. App., May 

15, 2003). 
  Sobol v. Richmond Heights General Hospital,  676 N.E.2d 958 (Ohio 

App., 1996). 
 The Joint Commission. (2011).  Comprehensive accreditation man-

ual for hospitals.  Oakbrook Terrace, IL: Author. 
  Thomas v. Advocate Trinity Hospital , 2010 WL 4953772 (Cir. Ct 

Cook Co., Illinois, October 15, 2010). 
  United States v. Bell , 2006 WL 052214 (W. D. Pa., April 12, 2006). 
  Williams v. Simpson , 2010 WL 5186722 (W. D. Ky., December 15, 

2010). 
  Wolff v. Washington Hospital Center , 2007 WL 4438935 (D. C., 

December 20, 2007). 
  Wulbrecht v. Jehle , 2010 WL 2367350 (N. Y. App., June 14, 2010).    

  Boring v. Conemaugh Memorial Hospital,  760 A.2d 860 (Pa. 
Super., 2000). 

  Botehlo v. Bycura,  320 S.E.2d 59 (Pa. Super., 1984). 
  Brune v. Belinkoff,  354 Mass. 102, 235 N.E.2d 793 (1968). 
  Cregan v. Sachs , 879 N. Y. S. 2d 440 (N. Y. App., May 28, 2009). 
  Estate of Apikoglu v. Leitman , 2009 WL 4731193 (Sup. Ct. Nassau 

Co., New York, October 9, 2009). 
  Estate of Sykes v. Calhoun Health,  2011 WL 2899642 (Mississippi, 

July 21, 2011). 
  Fairfax Nursing Home, Inc. v. U.S. Department of Health and 

Human Services,  2002 WL 1869592 (7th Cir., August 15, 
2002). 

  Fraijo v. Hartland Hospital,  99 Cal. Rptr.3d 331, 160 Calif. Rptr. 
848 (1979). 

  Fury v. Thomas Jefferson University,  472 A.2d 101 (Louisiana, 1984). 
  Gervato v. University of Florida,  2010 WL 559996591 (Cir. Ct. 

Alachua Co., Florida, December 20, 2010). 
  Hall v. Huff,  957 S.W.2d 90 (Tex. App., 1997). 
 International Council of Nursing. (2006).  The code of ethics for 

nurses.  Geneva, Switzerland: Imprimerie Fornara. 
  King v. State of Louisiana,  728 So.2d 1027 (La. App., 1999). 
  Ledesma v. Shashoua , 2007 WL 2214650 (Tex. App., August 3, 2007). 



68

   3.   Define the three tests currently used by courts in 
establishing cause-in-fact.  

   4.   Analyze the doctrine of  res ipsa loquitur  and give an 
example of when the doctrine would apply to profes-
sional nursing practice.  

   5.   Compare and contrast the locality rule to a national 
standard.  

   6.   List ways to avoid or lessen the potential of future mal-
practice cases.  

   7.   Define and differentiate between intentional and 
quasi-intentional torts.  

   8.   List the more commonly occurring intentional torts in 
health care settings and give an example of each.  

   9.   List the more commonly occurring quasi-intentional 
torts in health care settings and give an example 
of each.  

   10.   Discuss some of the ethical issues involved in nursing 
and tort law.   

  PREVIEW 

 Health care providers should be acutely aware of 
potential legal claims that may be filed against them. 
Much of this concern involves unknowns about the 
legal process and civil liability. Although most cases 
filed against nurse-defendants concern negligence and 
malpractice, nurses may be held equally accountable 
for intentional and quasi-intentional actions. Health 
care providers and the general public frequently 
interchange the terms  malpractice  and  negligence.  
While the distinction is technical, nurses should be able 
to distinguish between the two terms and apply both to 
the provision of quality nursing care. This chapter 
discusses the elements of negligence and malpractice, 
intentional torts and quasi-intentional torts, and 
presents guidelines for nurses practicing in all settings 
for preventing potential lawsuits in this area of the law.  

  After completing this chapter, you 
should be able to: 
   1.   Distinguish negligence from malpractice.  
   2.   List the six elements of malpractice and give examples 

of each element in professional nursing practice.  

 Tort Law    

    Six 

  KEY TERMS 
  alternate causes  
  assault  
  battery  
  breach of duty  

  “but for” test  
  causation  
  cause-in-fact  
  compensatory damages  

  conversion of property  
  damages  
  defamation  
  duty of care  

  false imprisonment  
  foreseeability  
  injury or harm  
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 Simple acts, the court held, are not exercises in profes-
sional judgment. “It is ordinary negligence for nurses not to 
check that the on/off switch on a pediatric apnea monitor is 
on. . . . It is ordinary negligence for nurses not to make sure 
that a crash cart is stocked with items for pediatric patients” 
(  Dent v. Memorial Hospital of Adel,  1998 , at 514). Interest-
ingly, the court held that the selection of items appropriate 
for placement on a crash cart involves professional judg-
ment, but the restocking or validation of whether those 
items are on the cart does not involve professional judgment. 

 A more recent example of how negligence can occur 
in health care settings by other than hospital personnel is 
  Thomas v. Sheridan  (2008) . In this case, a reserve sheriff ’s 
deputy without training in handling prisoners was assigned 
to guard a recently arrested criminal suspect who was in the 
institution’s intensive care unit recovering from an overdose 
of Oxycontin. The inexperienced officer did not have the 
patient shackled to the bed nor had he reapplied the patient’s 
handcuffs after the patient finished eating. The patient was 
able to grab the officer’s gun, fire a shot into the ceiling, and 
take a nurse hostage. The patient was eventually restrained 
and the nurse was freed unharmed. The court found that the 
sheriff ’s department was liable to the nurse for negligence. 

  Malpractice  ,  sometimes referred to as  professional 
negligence  ,  is a more specific term that addresses a profes-
sional standard of care as well as the professional status of 
the caregiver. To be liable for malpractice, the  tortfeasor  
(person committing the civil wrong) must be a profes-
sional, such as a physician, nurse, accountant, or lawyer. 
Courts have continually defined malpractice as any profes-
sional misconduct, or unreasonable lack of skill or fidelity, 
in professional or judiciary duties. Moreover, this wrong or 
injudicious treatment results in injury, unnecessary suffer-
ing, or death to the injured party, and proceeds from igno-
rance, carelessness, want of proper professional skill, 
disregard of established rules and principles, neglect, or a 
malicious or criminal intent. In a more modern definition, 
malpractice is the failure of a professional person to act in 
accordance with the prevailing professional standards or 
failure to foresee consequences that a professional person, 
having the necessary skills and education, should foresee. 

 The same types of acts may form the basis for negli-
gence or malpractice. If the action is performed by a non-
professional person, the result is negligence. When the 
same action is performed by a professional person, the act 

     DEFINITION OF TORTS 

 A  tort  is a civil wrong committed against a person or the 
person’s property. Torts, a term derived from the French, 
include personal injuries that one person inflicts upon 
another, whether through actions performed or actions 
omitted. Tort law is based on fault. The accountable per-
son either failed to meet his or her responsibility or 
performed an action below the allowable standard of care. 
Torts are civil wrongs based not on contracts, but on per-
sonal transgressions in that the responsible person 
performed an action incorrectly or omitted a necessary 
action. Tort law is the most commonly seen classification 
of law in health care settings.  

  NEGLIGENCE VERSUS MALPRACTICE 

 Of primary importance to health care providers is the area of 
negligence and malpractice. Though often used interchange-
ably, there is a fine distinction between the two terms. 

  Negligence  is a general term that denotes conduct 
lacking in due care. Thus, negligence equates with careless-
ness, a deviation from the standard of care that a reasonable 
person would use in a particular set of circumstances. Neg-
ligence may also include doing something that the reason-
able and prudent person would not do. As such, anyone, 
including nonmedical persons, can be liable for negligence. 
An example is a fall by an elderly person who is being cared 
for by a sitter. The reasonable person in the place of the sit-
ter has a standard of care to prevent such a fall. 

 A case that illustrates the concept of negligence is 
  Dent v. Memorial Hospital of Adel  (1998) . In this case, a 
child had an episode of apnea and was brought to the facil-
ity’s emergency center by her parents. The emergency cen-
ter physician admitted the child for observation and 
ordered a pediatric apnea monitor. 

 After admission to the pediatric unit, the child again 
suffered an apneic episode, which was not discovered for sev-
eral minutes, despite the fact that the apnea monitor had been 
placed on the child by the nursing staff. The reason for the 
delay was that the monitor was never tuned to its “on” posi-
tion. A code was called, but it too was delayed because the 
items appropriate for pediatric patients (airways, endotracheal 
tubes, and laryngoscope blades) were not on the unit’s crash 
cart and had to be retrieved from other areas of the facility. 

  intentional infliction of 
emotional distress  

  intentional torts  
  invasion of privacy  

  locality rule  
  malpractice  
  negligence  
  professional negligence  

  proximate cause  
  quasi-intentional torts  
   res ipsa loquitur   
  substantial factor test  

  tort  
  tortfeasor  
  trespass to land    
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  ELEMENTS OF MALPRACTICE OR 
NEGLIGENCE 

 To be successful in either a malpractice or negligence cause 
of action in court in most jurisdictions, the plaintiff 
(injured party) must prove the following elements to estab-
lish liability on the part of the defendant(s): 

    1.   Duty owed the patient  
   2.   Breach of the duty owed the patient  
   3.   Foreseeability  
   4.   Causation  
   5.   Injury  
   6.   Damages   

 Remember, malpractice is negligence as it pertains to 
a professional person. Therefore, the elements are the 
same. The only difference is the status of the person com-
mitting the action or failing to act when legally required to 
act. (See  Table   6–1   .)  

  Duty Owed the Patient 

  Duty of care  is owed to others and involves how one con-
ducts oneself. When engaging in an activity, an individual 
is under a legal duty to act as an ordinary, prudent, reason-
able person would act given the same set of circumstances. 
The ordinary, prudent, reasonable person will take precau-
tions against creating unreasonable risks of injury to other 
persons. The duty of care that is owed has two distinct 
aspects: (1) it must first be shown that a duty was indeed 
owed the patient, and (2) the scope of that duty must be 
proven. The first aspect is generally the easier to show. 

 The duty of care owed to a given patient may be 
fairly easily established, especially if the nurse is employed 
by a hospital or clinic. This duty of care is more difficult 
to establish when the professional nurse is not the indi-
vidual directly caring for the patient. Shorter hospital 
stays and use of unlicensed assistive personnel have 
served to distance the patient from the professional nurse. 
The importance of the nurse–patient relationship, though, 
cannot be overemphasized as the patient is relying on the 
professional nurse to provide the necessary competent, 
quality nursing care. Means of establishing this relation-
ship could be as simple as taking a moment or two to 
meet with the patient and establish his or her care needs. 
The nurse–patient relationship may also be established by 
working with unlicensed assistive personnel as they care 
for a selected patient. Once the nurse–employer and 
patient–hospital contractual entities are established, the 
doctrine of duty arises. The patient has a right to rely on 
the fact that the nursing staff has a clear-cut duty to act in 
the patient’s best interest. 

forms the basis for a malpractice lawsuit. The court in 
  Pender v. Natchitoches Parish Hospital  (2003)  outlined six 
elements that assist in determining whether an action is 
negligence or malpractice. That case involved an elderly 
resident who was allowed to fall from a wheelchair. The six 
elements the court outlined were: 

    1.   The injury is treatment-related or caused by a dere-
liction of professional skill.  

   2.   Expert evidence is required to determine whether 
the appropriate standard of care was breached.  

   3.   The act or omission involved an assessment of the 
patient’s condition.  

   4.   The incident occurred in the context of the health 
care provider–patient relationship or was within the 
scope of activities that a hospital or other care facility 
is licensed to perform.  

   5.   The injury occurred because the patient sought 
treatment.  

   6.   The act of omission was unintentional. (  Pender v. 
Natchitoches Parish Hospital,  2003 , at 21017352)   

   Quintanilla v. Coral Gables Hospital, Inc.  (2006)  con-
cerned the definition of professional negligence. In that case, 
the nurse spilled hot tea on a patient, causing a burn on his 
skin. The legal issue was whether this was a case of ordinary 
negligence or professional negligence, and the court con-
cluded that the nurse was guilty only of ordinary negligence. 

 Some actions will almost always constitute malpractice 
because only a professional person would be performing the 
actions. These include the drawing of arterial blood gases via 
a direct arterial stick or the initiation of blood transfusions. 
The most common categories of malpractice and negligence 
among nurses are the failure to follow standards of care, use 
equipment in a responsible manner, communicate, docu-
ment, assess and monitor, and act as a patient advocate 
( Painter et al., 2011 ). 

 Is the distinction important? Many authorities have 
concluded that the general public has a right to expect 
and receive a higher standard of care from a professional 
person than from a nonprofessional worker. Courts have 
likewise concluded that this increased expectation of duty 
exists and, as a result, substantially higher awards have 
been given to injured parties in malpractice cases.   

  EXERCISE 6–1 

 List the types of nursing actions you perform on a daily basis in 
your clinical setting. Could all types of the nursing actions you 
listed be the basis for both negligence and malpractice? Why or 
why not?   



 Chapter 6 • Tort Law 71

registered nurse, she never undertook the role of a profes-
sional nurse managing the patient’s wound issues and, thus, 
had no legal duty as his nurse to treat or advocate for him. 
Indeed, there was no nurse–patient relationship and there-
fore no liability on her part for malpractice. 

 Duty, however, is created by a relationship and not 
merely by an employment status. More important than 
employment is the concept of a nurse–patient relationship or 
a patient–provider relationship. This reliance relationship of 
one person depending on another for quality, competent 
care actually forms the basis of the duty-owed concept. 

 The court in   White v. ANS Systems, Inc . (2011)  viv-
idly illustrates the importance of the nurse–patient rela-
tionship in establishing a duty. In that case, an individual 
who was a registered nurse was hired as a technician by a 
company that manufactured and distributed surgically 
implanted spinal stimulators used by neurosurgeons to 
treat chronic back pain. One of her assignments included 
meeting a particular patient several times over a period of 
6 months at his doctor’s office to program the device. 
Beginning on the day after the device was surgically 
implanted, there were concerns about oozing, nonhealing, 
and a purulent discharge at the surgical site, all indicators 
that an ongoing infection was present in this patient. The 
technician repeatedly counseled the patient that he needed 
to make an appointment to see his neurosurgeon. The 
patient was reluctant to make this appointment as he had 
not fully paid the neurosurgeon’s fee. 

 The patient did make appointments with his pain 
management physician and his primary health care physi-
cian, but neither of them referred him back to the neuro-
surgeon. Eventually the patient developed a paralysis from 
the spinal infection, and he filed a lawsuit naming the three 
physicians, the technician, and her corporate employer. 

 The court dismissed the suit against the technician 
and her corporate employer, stating that although she was a 

 Table 6–1   Negligent Torts 

 Elements  Examples of Nursing Actions 

 Duty owed  Failing to monitor the patient 

 Breach of the duty owed to the patient  Failing to report a change in patient status 

 Foreseeability  Failing to report another health care provider’s incompetence 

 Causation  Failing to provide for the patient’s safety 

 Cause-in-fact  Restraining a patient improperly 

 Proximate cause  Improper medication administration 

 Injury  Allowing a patient to be burned 

 Damages  Failing to question an inappropriate medical order 

 General  Using equipment incorrectly 

 Special  Failing to follow ordered treatments 

 Emotional  Failing to provide patient education and discharge instructions 

 Punitive/exemplary  Acting in a manner that wholly disregards the patient’s safety 

 Source:  Legal issues in nursing: A source book for practice  by G. W. Guido, 1988. Norwalk, CT: Appleton & Lange. 

  Ethical Scenario 6–1

Ethics of Alternate Employment 

 Reread the facts of the  White  case as presented in the 
text. The primary reason for the court’s conclusion 
was that the professional nurse was not acting in that 
specific role. The court rightfully noted that there 
was no legal duty on the part of this professional 
nurse, as there was no established nurse–patient rela-
tionship. When this nurse encouraged the patient to 
make appointments with his neurosurgeon, which 
ethical principles and theories was she upholding? 
From an ethical viewpoint, were her actions to merely 
advise the patient to seek additional medical care 
sufficient? How do the ethical rights of the patient 
conflict with additional actions the professional 
nurse might have undertaken on the patient’s behalf? 
Whose ethical principles or rights should prevail in 
this type of case?  

 Today’s primary nursing easily creates a concept of 
reliance in that the nurse is assigned the total nursing care 
of a given patient. Thus, the duty of care and the establish-
ment of a nurse–patient relationship are readily seen. But 
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 A case illustrating this breach of duty owed the 
patient is   Reilly v. Ninia  (2011) . In that case, the nurse car-
ing for a term pregnancy patient failed to notify the obste-
trician for approximately a 45-minute period that a uterine 
rupture had occurred. Specifically, the court held that the 
nurse fell below the acceptable standard of care in the fol-
lowing manner. She did not: 

   •   notify the obstetrician immediately after finding that 
the intrauterine pressure catheter had stopped pro-
ducing useful data;  

  •   reapply the catheter once it had stopped functioning;  
  •   notify the physician of non-reassuring decelerations 

in the fetal heart rate;  
  •   reposition the mother on her left side;  
  •   provide oxygen to the mother;  
  •   provide extra fluids to the mother; and  
  •   discontinue the Pitocin drip.    

  Foreseeability 

  Foreseeability  involves the concept that certain events may 
reasonably be expected to cause specific results. For exam-
ple, the omission of an ordered insulin injection to a known 
diabetic patient will foreseeably result in an abnormally 
high serum glucose level. The challenge is to show in a 
court of law that one could reasonably foresee a certain 
result based on the facts as they existed at the time of the 
occurrence rather than what could be said based on retro-
spective thinking and results. In the preceding example, 
could one foresee, at the time of omission of the ordered 
insulin, that the patient would lapse into a diabetic coma 
and suffer a cardiopulmonary arrest? 

 A case example illustrating foreseeability is   Garcia v. 
University of California  (2010) . In that case, an 18-year-old 
patient sustained a major head injury in a motor vehicle 
accident, following which he was in a persistent vegetative 
state. A gastrostomy tube was placed in his abdomen for 
feeding and administration of medications while he was 
still in the acute care setting. 

 There was some difficulty with the placement of the 
original gastrostomy tube, so it was removed and reposi-
tioned. Following its reinsertion, the placement of the tube 
was not confirmed by either the physician who reposi-
tioned the tube or the nurses caring for the patient before 
they began feeding him nutrition via the gastrostomy tube. 
Because of incorrect placement and nutritional contents in 
the abdominal cavity, the patient subsequently developed a 
systemic infection that required extensive additional 
abdominal surgeries and a delay in transferring the patient 
to a long-term care facility. 

 The court in the case noted that it was the responsi-
bility of the physician and the nurses to verify the correct 

even the more traditional team nursing approach creates 
such a duty of care. In that functional mode, several nurses 
were assigned a particular group of patients, and both reli-
ance and a nurse–patient relationship existed. 

 Even if the nurse is not assigned to a particular 
patient, a general duty of care arises if the patient presents 
with an emergency or is in need of instant help. For exam-
ple, a general duty of care would exist if the nurse was on 
the way to another part of the hospital and happened to 
pass the open door of a patient about to fall out of bed. 
Although not assigned to that given patient or even to the 
nursing unit, the nurse has a limited duty to assist patients 
in times of crisis and imminent harm. 

 Most cases have not concerned themselves with this 
portion of the nursing duty element because a showing of 
hospital employment usually is considered sufficient in 
proving that a duty is owed to the patient. An exception to 
this rule remains   Lunsford v. Board of Nurse Examiners  
(1983) , a landmark decision concerning when the nurse–
patient relationship arises. There the nurse attempted to 
show that, because the patient was never formally admitted 
to the hospital and there was no physician–patient rela-
tionship, a nurse–patient relationship had never been 
formed. Thus, according to her argument, there was no 
duty owed the patient. The court refused this argument, 
stating that by virtue of licensure, a nurse–patient relation-
ship automatically existed when the patient presented at 
the hospital’s admitting office for emergency care and was 
met by the nurse. 

 The second aspect of duty is the scope of care that 
must be delivered. The standard of care owed is that of 
the reasonably prudent nurse under similar circum-
stances as determined by expert testimony, published 
standards, and common sense. The test for the court to 
apply is what a reasonable, prudent nurse, with like expe-
rience and education, would do under similar conditions 
in the same community (  Fraijo v. Hartland Hospital,  
1979 ).  Review  Chapter   5    for a more extensive discussion 
of the standards of care that must be delivered to a par-
ticular patient.   

  Breach of Duty Owed the Patient 

  Breach of duty  owed naturally follows as the second ele-
ment of malpractice and negligence. This element 
involves showing a deviation from the standard of care 
owed the patient—that is, something was done that 
should not have been done or nothing was done when 
it should have been done; for example, an incorrect medi-
cation was administered to a patient or a scheduled medi-
cation was omitted. Omissions entail as much potential 
liability as commissions. 
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causes, the court held that the assaulting resident had an 
extensive history of striking the nursing staff of the facil-
ity and threatening to stab them. Expert witnesses testi-
fied that once the resident displayed such violent behavior, 
he should have been discharged and moved to a more 
secure facility. 

 Some of the more common causes of action concern-
ing foreseeability include those involving medication errors 
and patient falls. The questions of when and how to pro-
vide siderails, restraints, and other protections have been 
addressed by most jurisdictions in the United States (for 
example,   Estate of Miller v. Darien Health Care,  2009 ;   Lopez 
v. Little Flower Rehabilitation and Nursing,  2009 ;   Massey v. 
Mercy Medical Center , 2009 ;   Raniola v. Montefiore Medical 
Center , 2011 ;   Rissinger v. Countryside Care Center , 2010 ; 
  Salais v. Department of Aging and Disability , 2010 ). In 
 Estate of Miller,  no treatment plan had been established on 
admission and the patient fell when she attempted to 
ambulate by herself to use the restroom. In  Lopez , the resi-
dent with advanced Alzheimer’s disease was allowed to fall 
three times before it became apparent to nursing personnel 
that he needed fall precautions. In  Massey , a resident 
known to be at high risk for falls was left unattended stand-
ing next to his walker. When he attempted to move for-
ward, he lost his balance and sustained a compression 
fracture at the thoracic-12 level. In  Raniola , the nurse failed 
to raise the side rails and the patient fell when he attempted 
to use the call light. In both  Rissinger  and  Salai,  restraints 
were not used or were used incorrectly, resulting in the 
ultimate death of both patients. 

 Note that in none of these cases was high technol-
ogy involved or what could be considered advanced nurs-
ing skills. These cases represent the most commonly 
occurring injuries to patients; injuries that occur because 
of lack of foresight, common sense, and adherence to 
standards of care. 

 As with falls, medication errors represent another 
major area for negligence lawsuits (  Confidential v. Confi-
dential , 2010 ;   Hutto v. McNeil , 2011 ;   Kinney v. Harmony 
Living Centers , 2008 ;   Lefforge v. Covenant Care,  2010 ;   Jack-
son v. Coffee Regional Medical Center , 2010 ;   Tynes v. St. 
Peter’s University Medical Center,  2009 ). As with falls, these 
cases occurred because of lack of foresight, failure to use 
common sense, and disregard of the importance of stan-
dards of care. 

 For example, in  Tynes,  the staff failed to instruct the 
patient’s family members about the purpose and use of the 
patient-controlled anesthesia (PCA) pump. A family mem-
ber inadvertently overdosed the 18-year-old patient, 
believing the PCA pump was a call bell and repeatedly 
pushed the PCA pump. In  Lefforge , the physician wrote an 
order for 50 mg of morphine instead of 50 mg of Demerol. 

placement of the gastrostomy tube after its reinsertion 
and repositioning. It was foreseeable that, without this 
validation of correct placement, the nutrition and medi-
cations inserted via the gastostomy tube could enter the 
abdominal cavity, causing an infection and the need for 
additional surgeries. 

 Similarly,   Rittger v. Danos  (2009)  also illustrates the 
physical harm that may result when health care providers 
fail to initiate necessary and foreseeable care. In that case, 
a lady who was 28 weeks pregnant came to the emergency 
center, noting that her right arm was numb. A computed 
tomography (CT) scan of her head was performed, a neu-
rology consult was requested, and her obstetrician was 
informed. Her obstetrician, without waiting for the neu-
rology consult, discharged the patient with a diagnosis of 
generalized anxiety. Two days later, the same individual 
was admitted to a second hospital with a diagnosis of a 
left middle artery cerebral stoke, manifested by weakness 
in her right upper and lower extremities and severe 
hypertension. 

 At trial, the court found liability on the part of the 
emergency center physician, emergency center nurse, and 
the patient’s obstetrician. An expert witness report con-
firmed that it was foreseeable that this individual was a 
candidate for a subsequent stroke, given her pregnancy and 
elevated hormone levels, which predisposed her to a 
thromboembolic event. When she presented to the emer-
gency center, blood work should have included a complete 
blood count (CBC) along with a platelet count, prothrom-
bin time, and partial thromboplastin time. Additionally, 
she should have been admitted for antiplatelet and antihy-
pertensive medications, treatment of her eclampsia, and a 
potential immediate cesarean section. 

 The issue of foreseeability was the main issue in two 
additional cases involving patient assault by other patients. 
  Casas v. Paradez  (2008)  concerned a patient who was 
accepted from a locked psychiatric ward of a Veteran’s 
Administration hospital to a nursing home. The new resi-
dent immediately began assaulting other patients in the 
nursing home and the nurses insisted that he be moved to a 
facility that could securely handle him, but the nursing 
home administrator refused to have him moved. The resi-
dent was placed with a new roommate who was unable to 
protect himself; when this new roommate was attacked and 
badly injured, he sued. Based on the new resident’s violent 
history at the time he was admitted and subsequent to his 
admission, the court held it was foreseeable that he would 
act as he did. 

   Estate of Thurston v. Southwood Nursing Center  
(2007)  concerned a lawsuit filed by the deceased’s family 
after she was sexually assaulted by an 83-year-old 
Alzheimer’s resident. Though the victim died of unrelated 
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subsequently died of a stroke. Admitting orders for the 
patient included that vital signs were to be taken and 
recorded every 4 hours and that the patient was to receive 
Procardia for blood pressure readings above 160/95. At 
4:00 p.m. his blood pressure was recorded as 170/100 and 
he was not given the Procardia. At 7:30 p.m. his blood pres-
sure was 173/100 and the Procardia was given as ordered. 
The patient became unresponsive at midnight, and he was 
diagnosed as having experienced a stroke. 

 At trial, considerable deliberation was given to the 
fact that the Procardia was to be given without unreason-
able delay when the patient’s blood pressure exceeded 
160/95. One of the defenses offered by the nursing staff was 
that they had faxed the order for the medication to the 
pharmacy and that they were waiting for the pharmacy to 
bring the Procardia to the nursing unit. All the experts who 
testified at trial agreed that a 4-hour delay was unreason-
able and that how quickly a pharmacy fills an order has no 
bearing on how quickly nurses must give something the 
patient urgently needs. But, said the court, “even if a care-
giver’s professional conduct is negligent, there must be 
cause and effect linking the negligence with harm to the 
patient or no judgment to pay damages will be entered” 
(  Piro v. Chandler,  2001 , at 398). In this case, medical expert 
witnesses testified that the patient had died due to a throm-
bolytic stroke, not an active bleed, and whether the nurses’ 
actions fell below the standard of care or not, there was no 
direct link to the failure to give the Procardia and the 
patient’s ultimate death. 

 A similar case example is   Estate of Williams v. Sewick-
ley Valley Hospital  (2009) . The 81-year-old patient was 
readmitted to the hospital 4 weeks after sigmoid resection 
surgery. At the time of admission, he was assessed as a 
moderate fall risk. The patient was alert, able to ambulate 
on his own, and had no history of having fallen either at 
home or when he was hospitalized. He did, though, have 
lower extremity weakness bilaterally, have some memory 
loss, and wore glasses. 

 The nurse issued him a fall bracelet. The initial care 
plan included reassessment at the beginning of every shift 
of his orientation and level of independent mobility, 
reminders to move slowly, and a reminder that he was to 
ask for assistance when getting out of bed. The bed was to 
be kept in its lowest position, the call bell within his reach, 
and he was to be checked visually at least every 2 hours. 

 The first night, he received some narcotics for his 
abdominal pain. He was then assessed in the early morning 
by his physician, who ordered physical therapy to be initi-
ated. The physical therapist helped the patient out of bed 
twice during the day and the patient was able to ambulate 
more than 300 feet with limited assistance. His fall risk was 
further scaled back. 

Rather than follow the policy and procedure for newly 
admitted residents at the nursing home, the nurse took 
the entire stock from the pharmacy and the emergency 
kits on the patient-care floors and gave a 30 mg dose to 
the patient. Later, the nurse who administered the medi-
cation testified that she knew the dose was too high. The 
nurse was faulted during the trial for her failure to moni-
tor the patient’s respiratory status after having given the 
narcotic. In  Kinney , the nurse gave the medication to a 
patient’s family member for administration; later the 
nurse realized that the oral diabetes medication was for a 
totally different patient.  

  Causation 

 Somewhat more difficult to prove is  causation , which 
means that the injury must have been incurred directly as a 
result of the breach of duty owed the patient. Causation is 
frequently subdivided into the concepts of (1) cause-in-fact 
and (2) proximate cause. 

  Cause-in-fact  denotes that the breach of duty owed 
caused the injury. If it were not for the breach of duty, no 
injury would have resulted. For example, a medication is 
incorrectly administered in the wrong dosage, and the 
patient subsequently suffers direct consequences due to the 
medication. In   Brown v. Southern Baptist Hospital  (1998) , a 
patient received Bunnell’s irrigation solution following sur-
gery for a severely infected finger. The irrigating solution 
was to be dripped on the patient’s surgical wound for 24 
hours. A pharmacy student extern mixed the solution at 
approximately 100 times the ordered strength, creating a 
47 percent glacial acetic acid solution rather than the 
ordered 0.49 percent solution. The patient suffered serious 
complications to the surgical site, had to have numerous 
follow-up surgeries, and ultimately lost the finger. 

 In assessing blame, the court concluded that the 
majority of the liability fell on the nursing staff. Even 
though they did not know of the pharmacy error, the 
nurses did know that the patient repeatedly complained of 
the burning pain in his arm, and they should have known 
that Bunnell’s solution should have a soothing effect and 
should not cause pain and burning. Thus, they were negli-
gent for not listening to the patient’s repeated complaints of 
pain and for not discontinuing the solution and notifying 
the patient’s physician. 

 Courts have continually held it is not sufficient that 
the standard of care has been breached, but that the breach 
of the standard of care must be the direct cause of the 
patient’s injury. A case that specifically illustrates this con-
cept is   Piro v. Chandler  (2001) . In that case, the court found 
that the nursing staff of a Louisiana hospital was not liable 
for the death of a patient admitted with hypertension who 
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 In the second case, a newborn was given an injection 
of vitamin K shortly after birth. Several months later, the 
infant developed a blood clot in the leg, which was later 
amputated. The court found no liability in this case, noting 
that a bad result does not show that the nurse who admin-
istered the vitamin K had used an improper technique.  

  Tests for Causation 

 Several tests have been established to determine cause-in-
fact. The “ but for ”  test  answers the question whether the 
act or omission is a direct cause of the injury or harm sus-
tained. Would the injury have occurred “but for” the act or 
omission by the defendant? Would the patient have devel-
oped complications, such as an abscess, “but for” the 
sponge that was inadvertently left in the abdomen during 
surgery? 

 The  substantial factor test  has been developed to 
aid in pinpointing liability when several causes occur to 
bring about a given injury. With several possible causes, the 
“but for” test is inadequate, because the answer to each 
defendant’s liability would be that no defendant caused the 
entire set of circumstances, and therefore the entire result 
could not have been foreseen. Rather than allow such a 
result, the substantial factor test is used, not to determine 
certainty but to establish a causal link between actions and 
injury. This test asks whether the defendant’s act or omis-
sion was a substantial factor in causing the ultimate harm 
or injury. If the answer is yes, there is cause-in-fact. For 
example, in  Brown  (cited earlier in this chapter) ,  the court 
had to determine which of the multiple defendants was most 
responsible for the patient’s ultimate loss of his finger—
the student pharmacist, her university, her pharmacy pre-
ceptor at the hospital, the hospital, the physician, or the 
nursing staff. 

 An equally complex example of substantial factor is 
  Depesa v. Westchester Square Medical Center  (1997) . In this 
case, a 49-year-old patient entered the emergency center 
with severe abdominal pain. Physicians prescribed Mylanta 
and sent her home, advising her to contact her personal 
physician if her condition worsened. 

 She took the medication but continued to experience 
increasing abdominal pain. After 20 days, the patient vis-
ited a different hospital’s emergency center. Tests revealed a 
perforated bowel and peritonitis. Following surgery, the 
personnel at this second hospital administered almost dou-
ble the prescribed fluids, and the patient died of acute heart 
failure. The court was left to determine the exact cause 
of the patient’s death, either the initial failure to diagnose 
the perforated bowel or the substandard care at the sec-
ond hospital. In addition, the court had to decide to what 
degree each of the defendants—the physicians, nurses, and 

 That night, he was again assessed as alert and oriented 
with no memory deficit; he was able to get out of bed and 
ambulate to the bathroom independently and the documen-
tation noted that he had a “steady gait.” He was given Ambien 
for sleep and checked every 2 hours during the night. 

 At 4:50 a.m., the patient’s roommate used his call bell 
to talk with the nurses as the roommate had heard a noise 
in the bathroom. The patient was found on the floor, awake 
but unable to speak. A quick assessment showed that his 
right arm and leg were flaccid; he was quickly taken for a 
head CT scan, but he died later that day from a subdural 
hematoma suffered in the fall. 

 Though the patient’s expert witness testified that 
the nursing staff failed to meet the standard of care by not 
providing a safe environment for the patient, including 
the use of a fall mat or bed alarm, the court ruled other-
wise, relying on the hospital’s expert witness testimony. 
The hospital’s expert noted that the frequent nursing 
assessments demonstrated that the patient was consis-
tently alert and oriented, he was not restless or agitated, 
and he had never tried to get out of bed without needed 
assistance. Thus neither a fall mat nor a bed alarm was 
indicated. The court concluded that a bad outcome, in 
and of itself, does not prove that the nurses violated the 
standard of care for this patient. 

 Two other cases also reinforce the concept that the 
patient’s injury must be directly related to the substandard 
care (  Estate of Garrison v. Dailey , 2006,  and   Houston v. Bap-
tist Medical Center , 2007 ). In the first case, the patient had 
a myocardial infarction, incurred a cardiac arrest, and suf-
fered permanent brain damage due to anoxia during the 
arrest. He was discharged to a nursing home with a gastros-
tomy tube in place. The gastrostomy tube was dislodged 
while at the nursing home. The aide promptly informed the 
nurse, who requested the nurse practitioner to reinsert the 
tube. The tube was reinserted, the tube placement was veri-
fied, and the nursing staff resumed his feedings. Later in 
the day, about 90 minutes after his last tube feeding, the 
nurse noted that the patient was shaking and making facial 
grimaces. She called 911 and the patient was transported to 
the hospital. An x-ray revealed that the gastrostomy tube 
was not in the patient’s stomach and he died nine days later 
from peritonitis. 

 The court ruled that the evidence was inconclusive 
regarding nursing liability. In health care negligence, the 
court noted that “the patient must be able to prove by a pre-
ponderance of the evidence that negligence occurred and 
caused harm” (  Estate of Garrison v. Dailey , 2006 , at 1547759). 
The expert witnesses in this case testified that the tube might 
not have been correctly positioned or may have been cor-
rectly positioned and then repositioned to an incorrect posi-
tion at some time before the x-rays were taken. 
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the medication was administered to a patient who should 
not have received it ( Cheeks ). In this latter case, the patient, 
who was visibly intoxicated, was medicated with metha-
done and then released from the outpatient clinic. In  Short-
nancy,  the patient received medications 2 months following 
surgery for a herniated disc. These were the same medica-
tions he had received on an outpatient basis in the preced-
ing weeks. The patient was given clear instructions that he 
should not drink, drive an automobile, or operate machin-
ery for at least a 12-hour period. He was given the medica-
tions at 11:30 a.m. and left the physician’s office at 12:30 
p.m. At 6:45 p.m., he was involved in an automobile acci-
dent. Blood and urine samples taken at the time of the acci-
dent were positive for marijuana. The court noted that the 
legal obligations of the health care providers had been met. 

 Another case example that illustrates proximate 
cause is   Silves v. King  (1999) . Donald Silves presented to the 
hospital, complaining of a sore and swollen toe. Because of 
a history of blood clots, Silves feared he might be experi-
encing another one. Dr. King, the emergency center physi-
cian, took his medical history, performed a physical 
examination, diagnosed gouty arthritis, and prescribed 
indomethacin. She instructed Silves to follow up with his 
regular physician within 5 days. She testified that she knew 
that Silves was currently taking heparin for his history of 
blood clots. 

 The emergency center nurse gave Silves two pages of 
discharge instructions. The list of warnings concerning 
indomethacin included a caution not to take the medica-
tion if the patient has problems with blood clotting or 
bleeding. Silves signed the discharge instruction sheet, 
which contained a statement that he had received and 
could read the instructions. At trial, he testified that he did 
not read the discharge instructions before taking the indo-
methacin. Approximately 2 weeks after he started the indo-
methacin, he suffered a pulmonary hemorrhage that left 
him permanently disabled. 

 Silves sued the physician, her employer, the hospi-
tal, and its staff. The trial court entered summary judg-
ment in favor of the hospital and its staff and found that 
Dr. King had not violated the standard of care, but did fail 
to obtain Silves’s informed consent prior to the use of the 
indomethacin. The jury, however, found that the failure 
to obtain informed consent was not a proximate cause of 
Silves’s injury. 

 In the finding against liability on the part of the nurs-
ing staff, the court rejected Silves’s claim that the discharge 
nurse had a duty to inform him of possible drug interac-
tions. The nurse does not need to review the medication 
discharge instructions with the patient if the patient has 
read and signed the form. Assuming the patient can read 
and understand the medication instructions, there is no 

individual institutions—shared this responsibility. Ulti-
mately, the court apportioned liability between the two 
hospitals and their employees. 

 The  alternate causes  approach also addresses the 
problem in which two or more persons have been accused 
of negligence. Under this test, the plaintiff must show that 
the harm or injury was caused by one of the multiple defen-
dants, and the burden of proof then shifts to the defendants 
to show who actually caused the harm or injury at issue. In 
  Donahue v. Port  (1994) , a 32-year-old male lost his leg due 
to failure to diagnose vascular problems associated with a 
dislocated knee. At trial, the defendant orthopedic surgeon 
claimed that the nurses were negligent in not reporting 
vascular problems until it was too late to save the leg. An 
expert witness for the nurses testified that, if there was an 
initial popliteal artery injury, there was only a 12-hour win-
dow in which to successfully repair the artery and that the 
12-hour window had expired before the patient was treated. 
The patient has the burden of proof to show that the harm 
was caused by one of the defendants, and the defendants 
have to show which one of them did (or did not) cause the 
harm. If neither defendant could establish his or her own 
innocence or the other’s negligence, they may both be lia-
ble. The alternate causes approach is frequently seen in a 
negative light by judges and juries.  

  Proximate Cause 

  Proximate cause  attempts to determine how far the liabil-
ity of the defendant extends for consequences following 
negligent activity. Thus, proximate cause builds on foresee-
ability. Could one foresee the extent to which consequences 
will follow a negligent action? Several cases in this aspect of 
the law involve subsequent automobile accidents that 
occurred after medicated patients were released from acute 
care settings (  Cheeks v. Dorsey,  2003 ;   Robinson v. Health 
Midwest Development Group,  2001 ;   Shortnancy v. North 
Atlanta Internal Medicine, P.C.,  2001 ). As a general rule, 
courts have held no liability against health care providers 
when patients operate motor vehicles after taking medica-
tions that may cause drowsiness. The rationale for this 
decision is that the health care providers have no control 
over the patient who elects to take the medication and then 
drive a motor vehicle. The exception to this rule exists for 
patients committed involuntarily for psychiatric treatment 
on the grounds that they may pose a threat of harm to oth-
ers. Their caregivers do have legal obligations to control 
this population of patients to prevent their harming others. 

 To win at trial, the injured party must show that the 
health care providers were negligent in their legal responsi-
bilities to adequately inform, assess, monitor, and supervise 
the patient ( Robinson ), or the injured party must show that 
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against defendants. The court in   Curtis v. MRI Imaging 
Services II  (1998)  acknowledged that, as a general rule, the 
law does not allow lawsuits for damages for emotional dis-
tress in negligence cases unless the victim had sustained 
some type of physical harm. Having noted such, the court 
identified a major exception to the rule, which involves the 
relationship between patients and their health care provid-
ers. Health care professionals, said the court, are held to a 
legal standard of care that includes the specific duty to be 
aware of and guard against particular adverse psychologi-
cal reactions or consequences of medical procedures. 

 Certain specific interventions carry with them 
known foreseeable risks of adverse psychological reactions. 
Steps must be taken to assess the particular patient’s sus-
ceptibility to foreseeable adverse reactions and to minimize 
or avoid them. In this case, the patient had a magnetic reso-
nance imaging (MRI) scan, but no explanation of the 
potential for claustrophobic effects was provided to the 
patient before the examination. No adequate history was 
taken, which would have made known the patient’s preex-
isting asthmatic condition and his propensity to panic 
reactions and breathing difficulties. During the MRI, the 
patient was not closely monitored, and the caregivers could 
not terminate the procedure quickly and extract the patient 
from the MRI device once he began having difficulty 
breathing and respiratory distress. 

 A second exception to the nonrecovery for emo-
tional harm concerns instances related to parents and 
their offspring, such as when a parent views an injury to 
his or her child. In these types of cases, the courts have 
frequently allowed damages for a purely emotional injury. 
In   Ritchie v. Wahiawa General Hospital  (2009) , the 
5-months-pregnant patient was admitted to the hospital 
with premature labor contractions. The next day her male 
fetus was pronounced dead shortly after a spontaneous 
delivery; the physician charted that the mother had briefly 
felt a heartbeat for the short interval that she was allowed 
to hold her son. Eventually a birth certificate was issued, at 
which time the parents asked the funeral home to access 
the remains from the hospital so their son could be given a 
Catholic burial. The remains, however, had disappeared; 
the best possible answer was that the remains had been 
dissected and removed from the hospital. The court 
upheld the parents’ right to sue for the untimely disposal 
of their son’s remains. 

   Rayford v. Willow Ridge  (2008)  presents another 
exception to recovery for emotional damages. The court 
ruled that a nursing home was liable for making no effort 
to contact the next of kin before allowing the burial of a 
long-term resident who died at the age of 93. The nursing 
home administrator knew who the family members were 
and where they lived. In fact, they lived in the same small 

reason to require nurses to read these same instructions to 
the patient. This, too, said the court, was not a proximate 
cause of his injury. 

 Proximate cause is fairly clear as long as the result is 
directly related. Proximate cause becomes less clear when 
intervening variables are present. Intervening forces may 
combine with the original negligent action to cause injury 
to the patient. In medical malpractice cases, the health care 
provider is frequently liable for intervening forces when 
they are foreseeable. 

 Often, though, intervening factors are not foresee-
able. In   Van Horn v. Chambers  (1998) , a patient admitted 
for seizures and alcohol withdrawal was sedated, given 
antiseizure medications, and restrained. He was admitted 
to the neurological intensive care unit. The following day, 
the attending neurologist determined that the restraints 
were no longer indicated and transferred the patient to a 
private room on a medical-surgical unit. 

 The patient decided to leave against medical advice. 
Three individuals, a patient care technician, a medical stu-
dent, and a food service worker, attempted to prevent his 
leaving. In the subsequent fight that occurred, two of the 
hospital personnel were injured and one was killed. The 
Supreme Court of Texas ruled that each had acted at his or 
her own risk and could not sue the neurologist for mal-
practice. The neurologist did not misdiagnose the patient 
and had no duty to control the patient. Thus, proximate 
cause did not exist.  

  Injury 

 The fifth element that must be shown is an actual  injury or 
harm  .  The plaintiff must demonstrate that some type of 
physical, financial, or emotional injury resulted from the 
breach of duty owed the patient. Generally speaking, courts 
do not allow lawsuits based solely on negligently inflicted 
emotional injuries. Such emotional injuries are actionable 
only when they accompany physical injuries. 

 Pain and suffering are allowed if they accompany a 
physical injury but not by themselves (  Jones v. Department 
of Health,  1995 ;   Majca v. Beekil,  1998 ).  Jones  involved the 
potential damages for pain and suffering, loss of capacity 
for the enjoyment of life, and the reasonable expectation 
for life following a false-positive test result for human 
immunodeficiency virus (HIV).  Majca  concerned the fear 
of contracting acquired immune deficiency syndrome 
(AIDS) without evidence of exposure to HIV. This con-
trasts with intentional infliction of emotional harm, an 
intentional tort, which is covered later in this chapter. 

 Note, however, that negligent actions coupled with 
pain and suffering may provoke the court to find that psy-
chological harm is sufficient to sustain a cause of action 
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St. John’s Episcopal Hospital  (1995)  expanded this 
definition to include “conduct which is wanton, 
malicious, or activated by evil or reprehensible 
motives” (at 776). Punitive damages usually are con-
siderable and are awarded to deter similar conduct in 
the future. A nursing malpractice case illustrating 
punitive damages is   Mobile Infirmary Medical Center 
v. Hodgen  (2003) .   

 In that case, a 58-year-old patient, following coro-
nary artery bypass surgery, developed a cardiac dysrhyth-
mia while in the intensive care unit (ICU). The graduate 
nurse caring for the patient phoned the cardiologist, who 
ordered 0.25 mg of digoxin. The graduate nurse told her 
supervising nurse that the cardiologist had ordered 1.25 
mg of digoxin, which the supervising nurse relayed to the 
pharmacy. Before the pharmacy could deliver the dosage of 
digoxin, the supervising nurse told the graduate nurse not 
to wait, but to use digoxin from the medication cabinet that 
stocked emergency medications for the ICU. The graduate 
nurse, acting without supervision, opened three 0.5 mg 
digoxin vials and pushed 1.25 mg of the medication into 
the patient’s intervenous line. Shortly after the administra-
tion of the medication, the pharmacist called to question 
the amount of medication ordered. Only then did the 
supervising nurse realize that she had allowed the graduate 
nurse to give five times the amount of medication that was 
actually ordered. 

 The following evening, the patient began to experi-
ence complications from the digoxin toxicity. He was 
given Digibind, the digoxin specific antidote, and arrested 
shortly after the administration of the Digibind. He was 
revived, but suffered permanent organ damage, including 
brain injury. 

 The Supreme Court of Alabama found that the 
nurses’ actions had gone beyond professional negligence 
and that they had acted wantonly and callously. Punitive 
damages amounting to $1.5 million were assessed against 
the defendants. The court faulted the graduate nurse for 
giving a medication with which she obviously was unfamil-
iar, the supervising nurse for her failure to safeguard the 
patient, and the institution’s system for assigning patients, 
tasking, and supervising nurses. At trial, the graduate nurse 
testified that she had never administered digoxin to a 
patient before this event and that she made no effort to 
obtain more information about the medication prior to its 
administration. The supervising nurse testified that she 
had only been licensed herself for about 7 months. She fur-
ther testified that she had her own patients and that she 
understood she was available only if the graduate nurse had 
questions. The supervising nurse did not believe she was 
responsible for directly overseeing the graduate nurse and 

town where the nursing home was located. The final settle-
ment to the family was $5,000 for the family’s mental 
anguish and emotional distress and the cost of disinter-
ment and reburial of the resident in a manner more consis-
tent with the resident’s wishes.  

  Damages 

 Unlike intentional torts, damages are not presumed. Nomi-
nal (e.g., $1 or $2) damages do not exist for negligent torts. 
The basic purpose of awarding damages is compensatory, 
with the law attempting to restore the injured party to his 
or her original position so far as is financially possible. The 
goal of awarding damages is not to punish the defendants, 
but to assist the injured party. 

 Essentially four types of  damages  may be compensated: 

    1.   General damages are inherent to the injury itself. 
Included in general damages are pain and suffering 
(past, present, and future) and any permanent dis-
ability or disfigurement because of the injury. In   Syn-
der v. Arrowhead Community Hospital  (2007) , a 
newborn infant was scalded when a nurse spilled hot 
coffee on him. The jury awarded damages only to 
compensate the baby for the injury, which amounted 
to $7,000.  

   2.   Special damages account for all losses and expenses 
incurred as a result of the injury. These include med-
ical bills, lost wages (past, present, and future), cost 
of future medical care, and cost of converting current 
living areas to more easily accommodate the injured 
party. For example, in   Long v. Shore Memorial Hospi-
tal  (2009) , $5,312,500 was awarded for an infant’s 
future developmental needs when the fetus suffered 
hypoxic brain injury immediately before birth; the 
child now is diagnosed with cerebral palsy and has 
significant medical and development needs related to 
the cerebral palsy diagnosis.  

   3.   Emotional damages may be compensated if there is 
apparent physical harm as well. Note that the court 
may allow damages for pain and suffering even if the 
patient may appear to be unable to feel pain. In   Keel 
v. West Louisiana Health Services  (2001) , the court 
allowed a quadriplegic patient who was scalded and 
burned to be compensated for his pain and suffering. 
This was appropriate, said the court, because the 
patient “had to sleep in an unaccustomed and awk-
ward position while his injuries healed” (  Keel v. West 
Louisiana Health Services , 2001 , at 383).  

   4.   Punitive or exemplary damages may be awarded if 
there is malicious, willful, or wanton misconduct. 
The plaintiff must show that the defendant acted 
with conscious disregard for his or her safety.   Luby v. 
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ing interventions. You have an affirmative duty not 
only to make correct nursing diagnoses, but to take 
the actions required to implement your diagnoses.  

   3.   Remember that the first line of duty is to the patient. If 
the physician is hesitant to order necessary therapy or 
to respond to a change in the patient condition, call 
your supervisor or another physician. Question orders 
if they are (a) ambiguous or unclear, (b) questioned or 
refused by the patient, (c) telephone orders, or (d) 
inappropriate, such as when a major change occurs in 
the patient’s status and the orders remain unchanged. 
For telephone orders, reread the orders to the physi-
cian and clarify them before hanging up the phone.  

   4.   Remain current and up to date in your skills and 
education. Take advantage of continuing education 
programs and in-service programs on a regular basis. 
Read professional journals. Refuse to perform skills 
and procedures if you are unfamiliar with them, have 
never performed them before, or lack the necessary 
materials and equipment to perform them safely.  

   5.   Base your nursing care on the nursing process model. 
Using all five steps of the model prevents the inad-
vertent overlooking of a vital part(s) of required 
nursing care for a given patient.  

   6.   Document completely every step of the nursing care 
plan and the patient’s responses to interventions. 
Express yourself clearly and completely. Chart all 
entries as soon as possible while the facts and obser-
vations are still clear in your mind.  

   7.   Respect the patient’s right to education about his or 
her illness, and ensure that the patient and family are 
taught about the disease entity, therapy, and possible 
complications before discharge. Chart any discharge 
instructions in the medical record.  

   8.   Delegate patient care wisely, and know the scope of 
practice for yourself and those whom you supervise. 
Never accept or allow others to accept more respon-
sibility than they can handle or than they are allowed 
to accept by law.  

   9.   Know and adhere to your hospital’s policies and pro-
cedures. Help to update those that are outdated, and 
ensure that the personnel you supervise are also 
aware of hospital policies and procedures. All per-
sonnel should reread the manual periodically.  

   10.   Keep your malpractice liability insurance policy cur-
rent, and know the limits of coverage. This may not help 
you to give better care, but it will help you if a patient 
should name you in a malpractice cause of action.   

 Source:  Legal issues in nursing: A source book for practice  by G. W. 
Guido, 1988. Norwalk, CT: Appleton & Lange.  

thus did not assist the graduate nurse in administering the 
medication. Further, she had never worked with this grad-
uate nurse before and knew nothing of the graduate nurse’s 
experience or skill level. 

 Similarly, in   Miller v. Levering Regional Healthcare 
Center  (2006) , a 92-year-old resident of a nursing home, 
who had difficulty ambulating and for whom there was a 
specific order that she was not to be left unattended while 
using her walker, fell and hit her head while unattended in 
the facility’s dining room at 6:30 p.m. The facility’s policy 
mandated neurological assessments immediately after a 
fall involving an apparent head injury and every 4 hours 
until the patient was medically stable. A neurological 
assessment was immediately conducted after the fall and 
once at midnight. At 5:30 the next morning the patient was 
found unresponsive. She had vomited sometime during the 
time interval between midnight and 5:30 a.m. She was 
transferred to an acute care facility where she died of an 
epidural hemorrhage. 

 The court noted that, though the actual damages in 
the case were relatively small, punitive damages were not. 
Punitive damages, held the court, “are not meant to com-
pensate the family for their loss but are intended to punish 
the civil wrongdoer for reprehensible conduct” (  Miller v. 
Levering Regional Healthcare Center,  2006 , at 1889883). 

 Sometimes general and special damages are grouped 
into one category called  compensatory damages  .  The last 
two classifications are retained, and thus there are three cat-
egories for damage awards. For example, in   Pagano v. Hills-
borough Management  (2011) , the 99-year-old dementia 
patient had fallen in the nursing home setting 11 times 
before her final fall, which resulted in a neck fracture at the 
cervical-2 level. Surgery was not performed because of her 
advanced age; the individual lived for 7 months after the fall. 
During these last 7 months, she wore a neck brace; she ulti-
mately died as a result of a stroke. The court awarded dam-
ages to her family in the amount of $2,395,828, of which 
$145,828 were for the medical bills for treatment during her 
last hospitalization. The remaining amount was for her pain 
and suffering that resulted from her multiple falls. 

  GUIDELINES 

    1.   Treat patients and their families with respect and 
honesty. Communicating in a truthful, open, and 
professional manner may well prevent a negligence 
cause of action.  

   2.   Use your nursing knowledge to make appropriate 
nursing diagnoses and to implement necessary nurs-

 Avoiding Negligent Torts 
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her death. Unhealed bedsores were present on her heels, coccyx, 
and both hipbones. She was contractured and had lost 15 pounds 
in the preceding 2 months. Listed on her death certificate was the 
entry that she died from dehydration and malnutrition. 

 What types of damages could be assessed against the 
defendant nursing home and nursing staff in such a case? How 
would you apportion the damages? What types of legal responsi-
bilities did the nurses have to this patient? Can you devise a sce-
nario in which nursing staff members would not be held liable in 
such a case?    

 With multiple defendants, courts apportion the harm 
caused to the plaintiff according to each defendant’s por-
tion or percentage of actual harm. Harm is seen as a total 
percentage of 100 percent and each defendant’s part in the 
harm is calculated, with all the defendants’ portions, to 
equal 100 percent. Then the court multiplies the total dam-
age award by each defendant’s percentage.   Estate of Chin v. 
St. Barnabas Medical Center et al.  (1998)  illustrates the 
concept. In that case, the patient died following a hysteros-
copy. The total damages awarded by the jury were $200,000. 
Five defendants were involved: 

    1.   The circulating nurse was 20 percent at fault and was 
assessed $40,000.  

   2.   One scrub nurse was 25 percent at fault and was 
assessed $50,000.  

   3.   Another scrub nurse was 0 percent at fault and was 
assessed no dollar amount.  

   4.   The hospital was 35 percent at fault and was assessed 
$70,000.  

   5.   The physician was 20 percent at fault and was 
assessed $40,000.   

  Ethical Scenario 6–2

The Ethics of Damage Awards 

 Courts attempt to fairly assess the damage awards due 
to injured patients through a determination of the per-
centage or portion of each person’s or entity’s negligence 
or malpractice actions. What are the ethical principles 
or theories that are employed with this type of calcula-
tion? Is there a fairer ethical means of assessing the 
damages owed the patient?  

  EXERCISE 6–2 

 A patient’s family sued a nursing home, alleging that the patient 
died due to neglect by the nursing staff. Specifically, the family 
alleged that the 86-year-old had been left lying for hours in her 
bed, without being bathed or turned for prolonged periods of 
time, and she had dried feces under her fingernails at the time of 

  DOCTRINE OF  RES IPSA LOQUITUR  

 The doctrine of  res ipsa loquitur  allows a negligence cause 
of action without requiring that all six elements of mal-
practice or negligence be proven. Essentially,  res ipsa loqui-
tur  allows the jury to find the defendant negligent without 
any showing of expert testimony on the plaintiff ’s part. 

   Res ipsa loquitur , which means “the thing speaks for 
itself,” is a rule of evidence that emerges when plaintiffs are 
injured in such a way that they cannot prove how the injury 
occurred or who was responsible for its occurrence. The 
negligence of the alleged wrongdoer may be inferred from 
the mere fact that an accident or incident happened. The 
proviso is that the nature of the incident and the circum-
stances surrounding the incident lead reasonably to the 
belief that, in the absence of negligence, it would not have 
occurred. The instrument that caused the injury must be 
shown to have been under the management and control of 
the alleged wrongdoer, not the injured party. 

 This doctrine is used by the courts in cases in which 
the person injured has an insurmountable burden in prov-
ing the facts of the case. For example, the landmark medi-
cal malpractice case for this doctrine is a California case in 
which the injured party underwent a routine appendec-
tomy and suffered a permanent loss of neuromuscular con-
trol of the right shoulder and arm as a result of the surgery 
(  Ybarra v. Spangard,  1944 ). The injured party had no 
means of accurately showing how or when this permanent 
injury occurred. All the patient could show was that this 
was not the type of complication normally incurred with 
an appendectomy and that he had full range and move-
ment of the affected arm before the surgical procedure. 

 To prevent injured parties from an unfair disadvantage 
and to prevent wrongdoers from benefiting by their silence, 
the court enacted the doctrine of  res ipsa loquitur . The injured 
party must prove three elements for this doctrine to apply: 

    1.   The accident must be the kind that ordinarily does 
not occur in the absence of someone’s negligence.  

   2.   The accident must be caused by an agency or instru-
mentality within exclusive control of the defendant.  

 In   Christus Health v. Harlien  (2011) , the patient 
developed a nerve injury, which rendered him perma-
nently disabled with atrophy of the arms and little or no 
movement of his fingers. The court upheld the jury’s ver-
dict of $900,000, and assigned proportional blame for 
60 percent to the anesthesiologist ($540,000) and 40 per-
cent to the nursing staff ($360,000). The neurosurgeon was 
absolved of any fault for the resultant injury.   
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leg was extremely swollen. A second ambulance service 
subsequently transported the patient to a second hospital 
where a fractured right distal tibia and fibula and dehydra-
tion were diagnosed. The court noted that this was the type 
of injury that supported a ruling of  res ipsa loquitur  and 
that, while the case was somewhat different from the tradi-
tional  res ipsa loquitur  case, as there were two totally sepa-
rate defendants, the two defendants had the burden of 
proof to show which one of them was or was not at fault. 

 Courts struggle under this doctrine to ensure that all 
elements of  res ipsa loquitur  are met before deciding the case. 
For example, in   Garcia v. Bronx Lebanon Hospital  (2001) , a 
patient woke with bruises over his entire body. He testified 
that he had been drinking and went to the emergency center 
when he experienced chest pains. Once at the emergency 
center the patient went to the restroom, sat down, and later 
woke to find himself bruised. Two hospital security guards 
testified that the patient had come in extremely intoxicated 
and picked up and swung a chair, breaking a window. The 
patient had to be physically restrained for the safety of the 
staff and other patients. The court ruled that  res ipsa loquitur  
did not apply in this case. The security guards may or may 
not have used excessive force in this case. Under the circum-
stances, the court ruled that the injury, in and of itself, did 
not prove the hospital was negligent. 

 Similarly, in   Maquette v. Goodman  (2001) , a patient 
postemergency cesarean section arrested at the end of the sur-
gical procedure. The courts refused to apply the doctrine of 
 res ipsa loquitur , because patients can arrest during anesthesia 
in the absence of negligence. The anesthetist did not have the 
burden of showing there was no negligence, but rather the 
widower had the duty of showing that negligence occurred. 

 A third case in which the court refused to apply this 
doctrine is   Walston v. Lakeview Regional Medical Center  
(2000) . In this case, a patient had emergency surgery to 
repair an aortic aneurysm. The sponge counts during the 
procedure showed that the health care providers could 
account for all of the sponges used during the case. Shortly 
after the patient was admitted to the postoperative recov-
ery unit, the patient’s blood pressure fell and the patient 
encountered a second operation. At the end of the second 
procedure, the surgeon was notified that one of the sponges 
used in the case could not be found. The surgeon, because 
of the patient’s hemodynamic instability, elected to leave 
the sponge rather than spend additional time locating the 
sponge. The patient died 2 weeks later and a suit was 
brought alleging malpractice on the part of the physician 
and nurses. A medical panel that reviewed the case before 
it was filed with the courts concluded that there had been 
no negligence, noting that the retained sponge had not 
been a factor in the patient’s subsequent demise. This court 
concurred, noting that there had been a correct sponge 

   3.   The accident must not have been due to any volun-
tary action or contribution on the part of the plaintiff 
(  Ybarra v. Spangard,  1944 , at 687).   

 Once these three elements are shown, the defendant 
must disprove them. The courts view the defendants as 
being in a better position to actually explain what hap-
pened, because they had exclusive control during the time 
the incident occurred. 

 The doctrine of  res ipsa loquitur  is normally applied in 
medical and nursing malpractice cases in which the injured 
party is unconscious, was in surgery, or was an infant. Typi-
cal examples of cases for which the courts have allowed the 
doctrine of  res ipsa loquitur  to be applied include those in 
which a foreign object has been left in the patient during sur-
gery, infection was caused by unsterile instruments, neuro-
muscular injury occurred due to the improper positioning of 
an unconscious or neurologically disabled patient, burns 
occurred during surgery, or a surgical procedure was per-
formed on the wrong limb or part of the body. 

 Although the doctrine of  res ipsa loquitur  is recog-
nized by a majority of the states, not all states apply it in the 
same manner. Some states have actually expanded the doc-
trine through recent court cases. Other states have tended 
to limit the application of the doctrine, especially in areas 
where more than common knowledge is needed to ensure 
the jury’s understanding of the facts, such as in the area of 
secondary infections. A third group of states has rejected 
application of the doctrine, noting that malpractice must be 
shown and not presumed (e.g.,   Boling v. Stegemann , 2007 ). 

 Several cases illustrate the application of  res ipsa 
loquitur .   Babits v. Vassar Brothers Hospital  (2001) ,   Cleary v. 
Manning  (2008) ,   Pillers v. The Finley Hospital  (2003) , and 
  Rosales-Rosario v. Brookdale University Hospital and Medi-
cal Center  (2003)  all concerned patients who had been 
burned during surgical procedures.   Thomas v. New York 
University Medical Center  (2001)  and   Schallert v. Mercy 
Hospital of Buffalo  (2001)  concerned unconscious patients 
who had fallen from operating room tables during posi-
tioning for the surgical procedure.   Quinby v. Plumsteadville 
Family Practice, Inc.  (2006)  involved a quadriplegic patient 
who fell in a doctor’s office following an outpatient proce-
dure. In   Collins v. Superior Air-Ground Ambulance Service, 
Inc.  (2003) , the court allowed a case to proceed under  res 
ipsa loquitur  even though there were two distinct defen-
dants in the case. An 83-year-old diabetic patient who was 
totally bedridden, unable to speak because of a stroke, and 
fed via a gastrostomy tube was transported to the hospital 
by a local ambulance service. The same ambulance service 
transported the patient to her home 5 days later. Upon 
return to her home, the daughter noted that her mother 
winced in pain when her right leg was moved and that the 
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cularly and via a patient-controlled analgesia (PCA) 
pump following removal of a kidney stone. Early the 
morning of her second day postoperatively, she was found 
unresponsive with no pulse and could not be resuscitated. 
She was found to have a lethal level of morphine in her 
blood  post mortem . An investigation into her death 
revealed that the PCA pump was not defective and had 
been functioning normally during the time it was in use 
with this patient. 

 The court held that the doctrine of  res ipsa loquitur  
was appropriate in this case as a patient could not have died 
of an overdose of morphine in the absence of negligence on 
the part of the health care providers. The patient’s family 
members are not required to explain further how the 
deceased’s health care providers were negligent. 

 In  Tucker , the coroner’s report established that the 
hospitalized patient died from a lethal dose of Oxycontin, 
ingested within an hour of the patient’s death. Though 
there was no direct proof of how the patient received the 
overdose, the patient was in the exclusive control of hospi-
tal employees at the time of the events in question. The 
court concluded that the “element of exclusive control leads 
to a logical inference that some act of negligence must have 
been committed by the hospital” (  Tucker v. University Spe-
cialty Hospital , 2005 , at 3213897).  

  LOCALITY RULE 

 Whenever the legal system refers to the reasonable, pru-
dent practitioner, there is a statement to the effect that the 
professional is viewed by a prevailing community standard, 
“in a similar community” or “under the same circum-
stances.” Known as the  locality rule  ,  such a statement 
attempts to hold a standard for the professional similar to 
that of other professionals practicing in the same geo-
graphic area of the country. 

 The locality rule arose because of wide variations 
that once existed in patient care, depending on whether the 
hospital was in an urban or a rural setting. Rural hospitals 
and health care providers did not have the same sophistica-
tion and means of technology that were available to large 
medical centers. 

 In most states, the locality rule has been abolished 
either by statute or by judicial rulings. Today, a national 
standard continues to emerge that offers to all persons an 
acceptable minimal standard of care, though there appears 
to be some resurgence of the locality rule as a tort reform 
measure and because of the issue of access to health care in 
rural areas. 

 Several factors arose to help abolish the locality rule. 
First, because of mass media, national conferences, and 
improved transportation, health care providers were no 

count and a conscious decision was made to leave the 
sponge in the patient. Thus, the elements of  res ipsa loquitur  
had not been met. 

  Res ipsa loquitur  may be invoked on behalf of the 
nursing staff and health care facility. An older case illus-
trates this application of  res ipsa loquitur . In   Slease v. Hugh-
banks  (1997) , a patient was admitted following an industrial 
mishap for orthopedic ankle surgery. One or two days after 
the surgery, he noticed a burn on his thigh and filed a mal-
practice suit. In court, the plaintiff ’s attorney did not pro-
duce expert witnesses to show that the burn was the type 
consistent with an electrical burn from a bovie pad, but 
rested the case solely on the doctrine of  res ipsa loquitur . 

 In finding for the hospital and against the plaintiff, 
the court relied on the admission note as charted when the 
patient first came to the hospital. The admission nurse had 
noted that there was a burn on the patient’s thigh as one of 
the multiple traumas he had incurred in the industrial acci-
dent. Thus,  res ipsa loquitur  did not apply. 

  Ethical Scenario 6–3

The Doctrine of  Res Ipsa Loquitur  

 The doctrine of  res ipsa loquitur  was essentially devel-
oped to prevent patients who have been harmed by the 
health care delivery system from being further harmed 
through their inability to show how an injury occurred 
or exactly who was responsible for causing that injury. 
The legal cases presented in this section of the text 
illustrate the difficulty that the legal system has in 
deciding whether this doctrine should be upheld or its 
application is unfair to the defendants in the various 
cases. Some jurisdictions uphold the doctrine while 
other jurisdictions hold that liability must be proven 
by the plaintiff. 

 Consider the ethical principles and theories that 
underlie both of these conclusions. What ethical prin-
ciples and theories do the courts and legislators rely 
upon when determining whether the doctrine should 
be applied or not applied in the various jurisdictions 
across the nation? Are these the same ethical principles 
and theories upon which the actual patients rely when 
filing their legal lawsuits?  

 Two more recent cases appear to signal a newer 
application of the  res ipsa loquitur  application.   Flowers v. 
HCA Health Services of Tennessee  (2006)  and   Tucker v. 
University Specialty Hospital  (2005)  both concerned 
patients who died of drug overdoses while hospitalized. 
In  Flowers , the patient was receiving morphine, intramus-
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psychological, and social sciences that form part of the 
basis of all rational nursing decisions. The law can and 
should be incorporated into everyday practice as a safe-
guard for the health care provider as well as the health 
care recipient. 

  Third , nurses should stay well within their areas of 
individual competence and become a life-long learner. To 
remain competent, nurses should regularly upgrade tech-
nical skills, attend pertinent continuing education and in-
service programs on a regular basis, and undertake only 
those actual skills they can perform competently. 

  Fourth , joining and actively supporting professional 
organizations allow nurses to take advantage of excellent 
educational programs and to become active in organiza-
tions’ lobbying efforts, especially if it means a stronger 
nurse practice act or the creation or expansion of advanced 
nursing roles. Far too many nurses are afraid to become 
politically involved; yet, as a unified profession, nursing 
could have a strong voice, particularly in upgrading and 
strengthening nurse practice acts. 

  Fifth , nurses should recognize the concept of the 
suit-prone patient ( Bernzweig, 1985 ;  Ellis & Hartley, 
2004 ). This type of patient is more likely than other 
patients to initiate malpractice action in the event that 
something untoward happens during the treatment and 
therapy processes. Because the psychological makeup of 
these persons breeds resentment and dissatisfaction in 
all phases of their lives, they are much more apt to initi-
ate a lawsuit. 

 Suit-prone patients tend to be immature, overly 
dependent, hostile, and uncooperative, often failing to fol-
low a designated plan of care. They are unable to be self-
critical and so they shift blame to others as a way of coping 
with their own inadequacies. Suit-prone patients actually 
project their fear, insecurity, and anxiety to health care pro-
viders, overreacting to any perceived slight in an exagger-
ated manner. 

 Recognizing such patients is the first step in avoiding 
potential lawsuits. The nurse should then attempt to react 
on a more human or personal basis, such as expressing sat-
isfaction with the patients’ cooperation, showing empathy 
and concern with their suffering and setbacks, and repeat-
ing needed information to keep patients less fearful of 
unknown treatments and procedures. An atmosphere of 
attentiveness, caring, and patience may help prevent the 
suit-prone patient from filing future lawsuits. Ensuring 
that standards of care are continuously met and exceeded 
will also assist in preventing a successful lawsuit, should 
the patient and/or family members later sue. 

  Sixth , recognize that nurses’ personality traits and 
behaviors may also trigger lawsuits ( Ellis & Hartley, 
2004 ). Suit-prone nurses are those who (1) have difficulty 

longer able to defend the acceptance of a lower standard of 
care for rural areas. The practitioner has available all the 
teaching aids and continuing education programs needed 
to stay informed about new and innovative therapeutic 
approaches and to understand technological advances. 
The rule does not require that rural settings have the same 
medical facilities available, but that practitioners in that 
setting have the same education and exercise the same 
level of judgment and diligence as that of an urban health 
care provider. 

 Second, professional organizations (e.g., The Joint 
Commission and the American Association of Critical-
Care Nurses, among others) have moved toward the cre-
ation of an acceptable standard for given patients by 
publishing national standards of care. Additionally, state 
nurse practice acts have enacted standards of nursing prac-
tice for all nurses within the jurisdiction, not just for nurses 
within large medical centers. 

 Third, standards for accreditation of health care 
facilities should be the same no matter where the hospital is 
located geographically.  

  AVOIDING MALPRACTICE CLAIMS 

 Nurses frequently inquire about the impact that the medi-
cal malpractice crisis will have on the professional practice 
of nursing. This is especially true as more and more nurses 
are being sued along with physicians or hospitals. The 
National Practitioner Data Bank’s most recent public 
report indicated that claims against health care providers 
continue to rise; this same type of a litigious trend is evi-
dent in the multiple advertisements and “pop-ups” to rep-
resent nurses named in lawsuits found on the Internet and 
in nursing journals. 

 Can anything be done to stop the increased litiga-
tion? From a legal perspective, nurses may be able to limit 
their potential liability in several ways. 

  First , possibly the most important concept to remem-
ber is that patients and their families who are treated hon-
estly, openly, and respectfully and who are apprised of all 
facets of treatment and prognosis are less likely to contem-
plate the possibility of filing a lawsuit. Communicating in a 
caring and professional manner has been shown time and 
time again to be a major reason why more people do not 
sue, despite adequate grounds for a successful lawsuit. Even 
given untoward results and a major setback, the patient is 
less likely to file suit if there has been an open and trusting 
nurse–patient relationship and/or physician–patient rela-
tionship. Remember, people sue, not the action or event 
that triggered a bad outcome. 

  Second , nurses should know relevant law and legal 
doctrines and combine these concepts with the biological, 
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bility for risks along with the health care providers. One of 
the reasons cited for high medical malpractice claims 
against obstetricians is that consumers want total assur-
ance they will have only healthy, perfectly formed children. 
Perhaps one of nursing’s most important tasks is in helping 
to educate consumers. All health care entails some risks, no 
matter how remote or difficult to imagine.   While patients 
must begin to take this responsibility for their own health 
care, nurses have a responsibility to be patient advocates. 
 Chapter   4    discusses the nurse’s ethical responsibility for 
serving in this role and  Chapter   16    presents the nurse’s 
legal responsibility as a patient advocate.  

 Finally, remember that many malpractice claims that 
arise today involve patient education and discharge plan-
ning issues. All patients and/or significant others must be 
taught before discharge from any health care setting, acute 
care or community-based, and this education may include 
both formal and informal education. Instructions that are 
given and information that is learned must become part of 
the patient record.   

establishing close relationships with others, (2) are inse-
cure and shift blame to others, (3) tend to be insensitive 
to patients’ complaints or fail to take the complaints seri-
ously, (4) have a tendency to be aloof and more concerned 
with the mechanics of nursing than establishing mean-
ingful human interactions with patients, and (5) inappro-
priately delegate responsibilities to peers to avoid personal 
contact with patients. These nurses need counseling and 
education to change these behaviors into more positive 
attitudes and behaviors toward patients and staff. Such 
positive changes lessen future potential lawsuits. 

 A case example of suit-prone activity is   Botsford Con-
tinuing Care v. Intelstaf Healthcare  (2011) . In that case, a 
74-year-old nursing home resident was on a bowel pro-
gram preparing her for surgery to reverse a colostomy 
necessitated by complications following bladder-suspen-
sion surgery. Her son came to visit her one morning. He 
went to the nurses’ station, requesting that his mother 
needed help with her colostomy bag. He was told to take 
her to the restroom and to change it himself. 

 Later that same day, the resident’s 81-year old male 
companion, also a visitor to the facility, went to the nurses’ 
station with the same request. The nurses later testified that 
they told this 81-year old gentleman to go back to the 
room, ring the call bell, and an aide or aides would come to 
the room to take the resident to the restroom so that her 
colostomy bag could be emptied. He did as instructed, but 
no staff member responded to the call bell. 

 The companion later testified that he was told to take 
the resident to the restroom himself and empty the colos-
tomy bag just as the nurses had told the other family mem-
ber earlier in the day to do it himself. The companion 
attempted to comply, but the resident fell as she and her 
companion were on their way to the restroom. She broke her 
hip; the jury returned a $345,000 award against the facility 
and the nursing staff agency, which was the nurses’ employer. 

 Though this resident may well have sued the facility 
and nursing staff even if they had treated her son and com-
panion in a more respectful manner, one could argue that 
the resident would not have fallen as she did if the compan-
ion had not been assisting her to the restroom. Competent 
nursing staff, those who had assessed her appropriately for 
fall risk, could well have prevented the fall and the broken 
hip. Thus, their words and behaviors did indeed make 
them suit-prone nurses. 

  Seventh , while it may not prevent lawsuits, nurses 
are encouraged to investigate having professional liabil-
ity insurance. This will better protect them should a 
lawsuit be filed.   Chapter   10    presents more detail about 
this subject.  

  Eighth , it seems inevitable that at some point the con-
sumer of health care must begin to accept some responsi-

  PATIENT EDUCATION AND TORT LAW 

 Patient education, especially through discharge planning 
and instruction information, is one of the more visible 
ways of preventing malpractice claims. As health care pro-
viders have become more aware of standards of care and 
are delivering quality, competent care in the acute care set-
ting, fewer malpractice cases are being filed against nurses. 
But the same is not true of the outpatient setting and the 
home setting. Patients are now returning to their homes, 
failing to follow instructions or claiming that no instruc-
tions were given, and filing suits for injuries that arise in 
the home setting. For example, the newly diagnosed dia-
betic patient can properly do a blood test for his blood 
sugar content, give himself the necessary dose of insulin, 
and correctly select the foods necessary to prepare healthy 
meals. But what happens when he decides to replant his 
flowerbed and sustains an open foot injury? Unfortu-
nately, that is the exact scenario being played out across 

  EXERCISE 6–3 

 Review all of the patient encounters that you have had in the past 
7 to 10 days. Were any or all of the patients classifiable as suit-
prone patients? Did you observe nurses who could meet the defi-
nition of a suit-prone nurse? Do the nurses’ ethical principles 
affect such patients? Which ethical principles should the nurse 
consider when caring for these suit-prone patients or in assisting 
suit-prone nurses?   
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discontinued the potassium supplements that she had 
previously been prescribed. Two days later, she was taken 
by ambulance to a second hospital when her family 
became concerned about her mental status. On admis-
sion, her potassium level was critically low and she died 
less than 48 hours later. 

 Her family sued the nurse, hospital, and physician 
who had cared for her during her first hospitalization. Ulti-
mately, liability was found only against the emergency cen-
ter nurse, who was obviously totally confused about the 
laboratory results and the meaning of those results. 

 Note that the opposite results will occur when the 
nurse gives complete and accurate discharge instructions. 
In   DeLorenzo v. St Clare’s Hospital  (2010) , the patient had 
sustained a dog bite. She received care in the emergency 
center, where the nurse’s discharge instructions to the 
patient fully included how the patient was to care for her 
sutured and bandaged wounds, to take her antibiotics as 
prescribed, and what to observe for in case of an infection 
or a reaction to the antibiotic. Within a day of her dis-
charge, the patient returned for a surgical drainage of an 
infected abscess at the site of the dog bite. 

 At trial, the court accepted an expert’s testimony that 
infection is not an uncommon development with dog bites, 
even with the best of medical care. The discharge instruc-
tions given to the patient met the standard of care and thus 
there was no liability for the resultant infection on the part 
of the nurse or the institution. The only aspect the court 
faulted was that the nurse did not have the patient sign the 
copy of the discharge instructions retained in the medical 
record. It would have been better if the copy had been 
signed, but the lack of such a signed copy did not make the 
nurse or the hospital liable. 

 Because of such lawsuits and others like them, acute 
care settings and outpatient settings are developing more 
formalized discharge instructions. These instructions 
may be in English or other languages, they are usually one 
to two pages and printed in larger fonts, and they are 
geared toward an eighth-grade educational level. When 
using these discharge instruction forms, remember to 
evaluate the patients’ and families’ understanding of the 
content. Did they ask pertinent questions? Were they able 
to perform a repeat demonstration of the skill if a specific 
skill was part of the discharge instructions? Were they 
able to answer simple questions about the skill? Did they 
know possible side effects and what to do if such side 
effects occurred? Retain a copy of the signed discharge 
instruction form for the medical record and carefully 
chart what was taught, how it was evaluated, and what 
printed information the patient and family were given. 
 More information on legally defensive charting is dis-
cussed in  Chapter   9   .   

the nation. The patient received excellent acute care, but is 
unable to follow the medication regime or does not know 
when to seek emergency medical care after returning to 
the community. 

 A recent case that illustrates these points is   Grizzell v. 
United States  (2009) . The patient was a 75-year-old gentle-
man who had sustained a tibial plateau fracture in a fall at 
home. Surgical repair at the acute care setting included 
implanting an external fixation device that had orthopedic 
pin hardware protruding from the skin. The patient was 
transferred to a skilled nursing facility and within 10 days 
he was transferred back to the acute care setting with acute 
osteomyelitis, which required a lengthy stay during which 
three additional surgical debridements and an amputation 
were performed. 

 At trial, the court noted that the record evidenced 
that the surgery was performed expertly and that there was 
nothing wrong with the pin-site care as provided in the 
acute care setting. Though different personnel employed 
differing methods of cleaning the surgical pin site, their 
means were acceptable and were done according to the 
many acceptable means of cleaning surgical pin sites. 

 The issue, said the court, was that the patient was 
never taught or given instructions on the proper care of the 
pin-site. Though the staff at the rehabilitation center knew 
how to provide correct care, the court said that the patient 
himself also needed to be taught the basics of what needed 
to be done and how important such care was for his well-
being. He needed to know that the staff were correctly 
administering the proper management of his health care 
needs and, most importantly, what to do if his health care 
needs were not being met. That is, how to inform the acute 
care setting so that the proper care would be resumed. 
Instead, the patient was medicated with Vicodin for his 
transfer to the skilled nursing facility and the discharge 
papers were handed to the attendant who rode with him to 
the facility. 

   Walrath v. Smith  (2010)  illustrates the need for nurses 
to understand the patient’s diagnosis and ensure that cor-
rect discharge instructions are given. In that case, the 
74-year-old patient was taken to the hospital with a diag-
nosis of flu-like symptoms, including fever, weakness, and 
generalized achiness. She had also sustained a recent fall at 
home. The triage nurse obtained vital signs and started the 
patient on nasal oxygen; the emergency center physician 
ordered x-rays and some laboratory blood tests. All of 
these tests were basically negative, except that the patient 
had a lowered potassium level. 

 The patient was then discharged from the emer-
gency center, with a registered nurse providing discharge 
instructions for hyperkalemia (high blood potassium 
level). Based on the discharge instructions, the patient 



86 Part 3 • Liability Issues

   3.   Damages are not an issue with intentional torts. The 
injured party need not show that damages were 
incurred. Whether the patient encounters out-of-
pocket expenses or not, the patient could still show 
that an intentional tort had occurred.    

  INTENTIONAL TORTS 

 The more commonly seen intentional torts within the 
health care arena are assault, battery, false imprisonment, 
conversion of property, trespass to land, and intentional 
infliction of emotional distress (see  Table   6–2   ). Defamation 
and invasion of privacy are usually discussed with inten-
tional torts, although these two wrongs are more correctly 
classified as  quasi-intentional torts  .   

  Assault 

 An  assault  is any action that places another person in 
apprehension of being touched in a manner that is offen-
sive, insulting, or physically injurious without consent or 
authority. No actual touching of the person is required. The 
action or motion must create a reasonable apprehension in 
another person of immediate harmful or offensive contact. 

 Usually thought of as a violent, angry, or unwar-
ranted contact with the patient, assault requires the patient’s 

  DEFINITION OF INTENTIONAL TORTS 

  Intentional torts  share three common elements: 

    1.   There must be a volitional or willful act by the 
defendant.  

   2.   The person so acting must intend to bring about the 
consequences or appear to have intended to bring 
about the consequences.  

   3.   There must be causation. The act must be a substan-
tial factor in bringing about the injury or conse-
quences.   

 Intentional torts may be differentiated from negli-
gence in the following manner: 

    1.   Intent is necessary in proving intentional torts. The 
nurse must have intended an action. For example, 
the nurse must have intended to hold the patient so 
that an injection might be given to the patient or so 
that a nasogastric tube might be inserted into the 
patient’s stomach.  

   2.   There must be a volitional or willful action against 
the injured person. In intentional torts, there cannot 
be the omission of a duty owed as with negligence. In 
the preceding example, the nurse held the patient so 
that the injection could be given or the nasogastric 
tube inserted.  

 Table 6–2   Intentional Torts 

 Tort  Elements  Examples of Nursing Actions 

  Assault   Shared elements, plus places another 
in apprehension of being touched in an 
offensive, insulting, or physically injurious 
manner 

 Threatening patients with an injection or with 
starting an intravenous line 

  Battery   Shared elements, plus the actual contact 
with another person or the person’s clothing 
without valid consent 

 Forcing patients to ambulate against their will; 
holding a patient so that a nasogastric tube 
can be inserted 

  False imprisonment   Shared elements, plus unjustified detention of 
a person without legal warrant to so confine 
the person 

 Refusing to allow patients to leave against 
medical advice; restraining competent patients 
against their wishes 

  Conversion of
property  

 Shared elements, plus interference with the 
patient’s right of possession in his/her property 

 Searching patients’ belongings and taking 
medications or removing patients’ clothing 

  Trespass to land   Shared elements, plus unlawful interference 
with another’s possession of land 

 Patient refusing to leave the hospital after 
being discharged; visitor’s refusal to leave the 
hospital when so requested 

  Intentional infliction
of emotional distress  

 Shared elements, plus conduct that goes 
beyond that allowed by society; conduct that 
is calculated and causes mental distress 

 Handing a mother her stillborn child in a 
gallon jar of formaldehyde 

 Source:  Legal issues in nursing: A source book for practice  by G. W. Guido, 1988. Norwalk, CT: Appleton & Lange. 
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   3.   The patient need not be aware of the battery for the 
tort to have occurred. Unlike assault, in which 
knowledge is a key factor, taking a pulse of a sleeping 
patient could be considered a battery at law.  

   4.   Causation is an important factor, and the nurse may 
be liable for direct as well as indirect contact. For 
example, the nurse, intending to restrain a patient for 
the purpose of starting an intravenous infusion, acci-
dentally drops the intravenous tray on the patient. 
Even though the nurse has not directly touched the 
patient, a battery has occurred because the nurse put 
the scenario into motion.  

   5.   The nurse may also commit a battery by the unwar-
ranted touching of the patient’s clothes or of an article 
held by the patient, such as a purse or a suitcase. For 
purposes of a battery, anything that is connected with 
the patient’s person is viewed as part of the person.   

 Most health care-related lawsuits in this area have 
focused on consent for medical or surgical procedures. 
Lack of consent generally heralds the potential for an 
assault and battery lawsuit. The classic landmark case of 
  Schloendorff v. Society of New York Hospitals  (1914)  held 
that the medical practitioner had committed a battery 
when he removed a tumor from a patient who had autho-
rized merely an examination.   Mohr v. Williams  (1905)  had 
reached a similar previous conclusion when that court 
found the practitioner liable for performing surgery with-
out prior consent. That court also limited damages because 
of the good faith of the practitioner and the beneficial 
results of the surgery to the patient. 

 Note, though, that courts may find in favor of the 
defendants if it can be shown that no contact occurred. For 
example, in   Bakes v. St. Alexius Medical Center  (2011) , the 
patient was 4 days postoperative after orthopedic knee sur-
gery. He became agitated and abusive when told that he 
was being discharged; he was also upset with the take-
home medications that were being prescribed for him. He 
informed the nursing staff that he was leaving immediately 
and would walk home, though he lived 10 miles from the 
facility and could barely manage to walk with his crutches. 

 The nurse followed him into the elevator and through 
the main corridor on the ground floor. She and another 
nurse told the security guard that they encountered on the 
first floor to keep the patient from exiting the facility. The 
security guard then informed the patient that he could not 
leave the facility and the guard stood in the patient’s way. 
At no time did the guard grab the patient or restrict him, 
except to stand in the patient’s way. 

 The patient, who had previously been medicated and 
was now barely able to ambulate on crutches, attempted to 
leave the facility by opening a revolving door with his 

knowledge. For example, the nurse cannot assault a patient 
who is sleeping or unconscious because, no matter how 
angry or violent the nurse might be or how irrational 
his or her actions, the patient has no knowledge of the 
potential contact and is therefore not apprehensive of 
the potential contact. In   Baca v. Velez  (1992) , an operating 
room nurse sued for assault and battery when an orthope-
dic surgeon struck her on the back with a bone chisel. In 
finding that there was no assault (although a battery had 
occurred), the court concluded that because she was struck 
in the back, there was “no act, threat or menacing conduct 
that causes another person to reasonably believe that he is 
in danger of receiving an immediate battery” (at 1197). 

 Words alone are not enough for assault to occur, 
although the addition of words may accompany the overt 
act. For example, the nurse moves toward the patient with a 
syringe in one hand while telling the patient why the injec-
tion is necessary or while telling the patient to “lie still or this 
will really hurt!” Either example is an assault if the patient is 
apprehensive of an offensive touching of his or her body. 

 Assault also requires a present ability to commit 
harm. For example, if someone is threatened over a tele-
phone, there is no present ability to commit harm, and thus 
no tort has been committed. 

 Two important reminders: (1) The actual touching 
of the person (battery) does not have to follow an assault, 
and (2) either the nurse or the patient may be the tortfea-
sor (person committing the tort). Assault is apprehen-
sion of an unwarranted touching, and the apprehension 
is all that is needed to prove a tort has occurred. The 
nurse may approach the patient or the patient may 
approach the nurse.  

  Battery 

 A  battery  ,  the most common intentional tort within the 
practice of nursing and medicine, involves a harmful or 
unwarranted contact with the patient-plaintiff. Liability for 
such an unwarranted contact is based on the individual’s 
right to be free from unconsented invasions of the person. 

 The legal system recognizes several factors regarding 
battery: 

    1.   A single touch, however fleeting and faint, is sufficient 
for the tort to have occurred. Everyday examples 
include brushing against another person in a crowded 
elevator or auditorium or placing one’s hand on the 
patient’s shoulder for reassurance. It is the touching, 
not the manner of the touch, that creates the tort.  

   2.   No harm, injury, or pain need befall the patient. The 
unwarranted contact frequently will not harm or 
physically hurt the patient.  
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falsely imprison the patient when they confine the patient or 
restrain the patient in a bounded area with the intent to pre-
vent the patient from freedom and nonrestraint. The con-
fined area may be the patient’s room or bed. False 
imprisonment may also occur if the act is directed at the 
patient’s family or possessions. For example, one has effec-
tively been confined if the nurse refuses to give the patient her 
purse, car keys, or clothing, or refuses to allow the patient to 
see his family members unless the patient stays in bed. 

 There must be knowledge of the restraint for false 
imprisonment to occur. Sedated patients who are incapable 
of realizing their confinement do not have a suit for false 
imprisonment. Likewise, future threats are not enough to 
sustain the tort of false imprisonment. Threatening a 
patient who is about to leave against medical advice with 
“if you leave now, no physician will ever take your case in 
the future” does not constitute false imprisonment, though 
it may be inadvisable from a nursing perspective. Detain-
ing the patient who wishes to leave against medical advice 
until the supervisor can be located or until the patient’s 
physician can be contacted to come and see the patient is 
false imprisonment. 

crutches. He fell in that attempt, was placed in a wheelchair 
by the nurses and the security guard, and was returned to the 
orthopedic floor for further evaluation and hospitalization. 

 At the subsequent trial, the court ruled in favor of the 
defendants, noting that there should be no damages for 
battery. The jury noted that there was no intent by the hos-
pital security guard to cause harmful or offensive physical 
contact; in fact, there was no contact with the patient until 
after he fell. The hospital employees, said the court, were 
basically caring for the patient by blocking his exit. 

   Drewery v. Adventist Health  (2011)  is a case example of 
what can result from seemingly innocent humor. In this 
case, the patient was admitted to the acute care setting for a 
tonsillectomy in the same surgical setting where he worked 
as a surgical technician. As a joke, two of his co-workers, 
both registered nurses, painted his fingernails and toenails 
with pink nail polish, wrote “Barb was here” and “Kris was 
here” on each of his feet, and wrapped his thumb with tape, 
either immediately before or during the procedure. The 
patient then sued the nurses and the facility for battery. The 
court noted in upholding a verdict against the nurses that 
the basis for such action is intentional physical contact which 
is known or reasonably should be known will be regarded by 
the victim as offensive or provocative. The surgical techni-
cian alleged in the lawsuit that as a direct result of the inten-
tional physical violation of his person by his co-workers, he 
suffered humiliation and continued to feel extreme embar-
rassment afterward because of the negative impact the 
homophobic innuendo had on his work environment. 

 Nurses may also be the plaintiffs in assault and bat-
tery cases, rather than the patient, because the rules of law 
apply to all persons. In   Creasy v. Rusk  (1998) , a certified 
nursing assistant filed a civil personal injury case against a 
patient who had hurt him. The Court of Appeals of Indiana 
acknowledged that health care workers can sue patients for 
personal injuries if the worker is harmed by the patient. 
But   Berberian v. Lynn  (2002)  illustrates the difficulty that 
health care providers encounter when filing such lawsuits. 
In  Berberian,  an elderly patient suffering from Alzheimer’s 
disease pushed the nurse and caused the nurse’s injury. At 
trial, the patient’s diminished mental capacity became the 
turning point, and the court noted that these patients 
require special care and that allowing such lawsuits would 
jeopardize the care for such patients. Secondly, the courts 
noted that health care providers who work with such 
patients recognize and voluntarily accept special risks, for 
which they should have specialized training.  

  False Imprisonment 

  False imprisonment  is the unjustifiable detention of a per-
son without legal warrant to confine the person. Nurses 

  Ethical Scenario 6–4

Detaining Patients Against Their 
Wishes 

 Larry Smith, a 22-year-old college student, was hospi-
talized following emergency surgery for a ruptured 
anterior cruciate ligament (ACL) tear of his left knee. 
He was then transferred to a rehabilitation center. His 
recovery has been delayed, most notably by the fact 
that he will not comply with the physical therapist and 
complete the required exercises. He is adamant that he 
be released immediately, stating that it is his future that 
he is risking by an early discharge and failure to comply 
with rehabilitation. The staff have tried to reason with 
him, noting his youth and the possible limitations that 
could be incurred by nonadherence to his rehabilita-
tion process. 

 Analyze the ethical principles of the major players 
in this scenario: Larry, the physical therapists, the nurs-
ing staff, and the orthopedic surgeon. Using the 
MORAL model, is there a way to resolve this dilemma 
without further violating Larry’s right to immediately 
leave the facility?  

 Some of the more recent cases involving false impris-
onment in the health care setting concern the area of men-
tal health. In   Arthur v. Lutheran General Hospital, Inc.  
(1998) , the patient prevailed when he was held against his 
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hold a resident against his will, or the resident can file a 
lawsuit for false imprisonment. Nursing home staff have a 
legal duty to make and act upon their own independent 
evaluation of a resident’s mental status. 

 Note that the patient must be aware of the detention 
for a successful false imprisonment lawsuit.   Remmers v. 
DeBuono  (1997)  was decided as a case of mistreatment of a 
patient rather than false imprisonment of the patient, 
because of the patient’s inability to understand that he had 
been imprisoned. In this case, a nurse’s aide was assigned to 
a patient in a nursing home setting. The patient was con-
fined to a wheelchair, but was highly mobile, and he could 
wheel himself about easily. He was labeled a “wanderer” by 
the staff, because he frequently roamed away from the 
nursing unit and could be found in other patients’ rooms. 

 One evening, he wheeled himself off the unit and into 
other patients’ rooms four times. After the fourth time, the 
aide requested permission to put the patient to bed early. 
The charge nurse said no, but directed the aide to keep the 
patient under watch and go get him when he wandered off 
the unit. The aide then wheeled the patient into his room, 
slammed the door closed, and moved the bed into such a 
position that the door barely opened. There was no way that 
the patient could exit the room in his wheelchair. The court 
found that the aide had mistreated the patient by barricad-
ing him in his room and fined her $1,500. 

 Some circumstances, however, do justify detainment. 
Hospitals have a common law duty to detain persons who 
are confused or disoriented. Most states have laws autho-
rizing the detainment of mentally ill persons or persons 
with a contagious disease who would be a threat to society. 
For example, in   Blackman for Blackman v. Rifkin  (1988) , 
the hospital was allowed to detain a highly intoxicated, 
head trauma patient in the emergency center despite her 
insistence that she be allowed to leave. 

 Generally, mentally ill persons may be detained only 
if they are a grave threat to themselves or are capable of 
jeopardizing others. The only force that may be used to 
detain such persons is that necessary under the circum-
stances; otherwise, the patient may be able to show battery 
and false imprisonment. 

 Restraints are an interference with the patient’s lib-
erty, but relatively few cases exist in which a patient has 
filed for false imprisonment due to use of restraints. Care, 
caution, and reasonableness are the prerequisites to use of 
restraints.  See  Chapter   17    for a more thorough discussion 
concerning the use of restraints.   

  Conversion of Property 

 The tort of  conversion of property  arises when the health 
care practitioner interferes with the right to possession of 

will after refusing voluntary admission to an inpatient psy-
chiatric facility. The court noted that the patient could be 
held if there had been a physician’s certification to show 
why the patient was a grave danger to others. State law 
must be followed, the court held, “to the letter when a citi-
zen’s liberty is at stake, and if not, the citizen can sue for 
false imprisonment” (  Arthur v. Lutheran General Hospital, 
Inc ., 1998 , at 1242). 

 A more recent case example is   Robertson v. Prince 
William Hospital  (2012) . The patient alleged that she 
walked into the hospital merely to keep warm and prevent 
frostbite; it was a chilly February evening. When she tried 
to leave, several nurses held her and prevented her from 
leaving until she was released 4 days later after a mental 
health commitment hearing. Hospital personnel testified 
that the patient was brought to the emergency center by 
law enforcement personnel because of her bizarre behav-
ior; she then ran out of the emergency center into traffic, 
yelling that someone was “trying to cut her eyes out.” 

 Based on her behavior, the nurses obtained a restraint 
order for a 4-hour period; during that time her mental sta-
tus was assessed and documented every 15 minutes. Min-
utes after the restraints were placed, an emergency custody 
order was signed, and within a 30-minute timeframe, the 
patient was assessed by a mental health professional to 
determine whether a petition for involuntary admission 
and treatment was warranted. The mental health profes-
sional documented that the patient was delusional and 
expressing paranoid ideation; the judge signed a temporary 
detention order. This temporary order allowed the patient 
to be kept involuntarily until a full hearing could be con-
vened; at the hearing it was determined that further invol-
untary detention was not warranted and the patient was 
promptly released. 

 The patient then filed a lawsuit for battery and false 
imprisonment. The court restated that a civil suit for 
false imprisonment can be filed against someone who 
restrains another person’s liberty without legal justification. 
If legal justification can be shown, then there is no right to 
sue. In this case the hospital had obtained a temporary 
detention order from a magistrate, giving the hospital the 
legal authority to detain, treat, and care for the patient until 
a full hearing could be held. Once that hearing had 
occurred, the patient was promptly released. 

 Nor, noted the court, was there a legitimate civil bat-
tery suit in this instance. The temporary detention order 
allowed the use of restraints to protect the patient from 
harming herself. 

 A third case in this area of the law,   Williams v. Fair-
lane Memorial Convalescent Home  (2007) , ruled that a 
nursing home cannot rely solely on statements of other 
persons about a resident’s mental capacity in deciding to 
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  Intentional Infliction of Emotional Distress 

 Sometimes called  extreme and outrageous conduct,  the tort 
of  intentional infliction of emotional distress  includes sev-
eral types of outrageous conduct that cause severe emotional 
distress. Three conditions must be met to prove this tort: 

    1.   The practitioner’s conduct goes beyond behavior that 
is usually tolerated by society.  

   2.   The conduct is calculated to cause mental distress.  
   3.   The conduct actually causes the mental distress.   

 Rude and insulting behavior is not sufficient to 
recover under this tort; the behavior must be beyond all 
realms of decency. Depending on state law, patients’ fami-
lies who witness the conduct may also recover damages. A 
case that illustrates these points is   Roddy v. Tanner Medical 
Center, Inc.  (2003) . 

 A patient, 10 weeks pregnant, experienced severe 
abdominal cramps, and was driven to the hospital by her 
husband. In route to the hospital, she bled heavily, even 
soaking her shoes. At the hospital, nurses removed her 
blood-soaked clothing, and the patient told the nurses that 
she felt as if she had passed “something big” on the way to 
the hospital. She passed several large blood clots at the hos-
pital and she was discharged following a dilatation and 
curettage (D & C). 

 At the time of discharge, the nursing staff inquired of 
the patient if she wanted her clothing returned to her. She 
said she did, so the nurses placed her soiled clothing in a 
large plastic bag and gave the bag to her. When the patient 
returned home, she removed the clothing from the bag so 
that she could wash the clothes. In her laundry room, the 
patient found the remains of her stillborn fetus in her 
blood-soaked trousers. She then filed a lawsuit for inten-
tional infliction of emotional distress. 

 The court noted in its findings that the individual 
had indeed suffered severe shock and emotional distress, 
and that the nurses could be said to be negligent for not 
inspecting the clothing before returning the clothes to the 
patient. But, said the court, there was no intent on the part 
of the nurses to cause her such shock and distress. And, 
lacking intent, there was no basis for such a lawsuit. Thus, 
there were no grounds to sue the hospital for intentional 
infliction of emotional distress. 

 A similar finding occurred in   Goode v. Bayhealth 
Medical Center  (2007) . Though a close family member was 
allowed to inadvertently see the deceased relative who had 
not yet been prepared for viewing on an autopsy table, the 
court held that there was no intent on the part of health 
care facility to cause the plaintiff any distress. 

 Unless the conduct goes outside the reasonable 
bounds of decency, courts are reluctant to allow plaintiff 

the patient’s property, either by intermeddling or by dis-
possessing the person of the property. Examples include 
searching a patient’s suitcase and removing prescription 
drugs from the patient’s possession or taking the patient’s 
car keys or clothing without just cause. This tort is often 
seen in combination with other torts. For example, taking a 
patient’s car keys to prevent the patient from leaving the 
hospital could also be termed false imprisonment. As with 
the other intentional torts, however, the practitioner may 
be free from liability if there is adequate justification for the 
action. Thus, taking the car keys to prevent the confused, 
disoriented person from driving is permissible.  

  Trespass to Land 

  Trespass to land  ,  the tort of unlawful interference with 
another’s possession of land, may occur either intentionally 
or as the result of a negligent action. This tort occurs when 
a person (1) intrudes onto another’s property, (2) fails to 
leave the property when so requested, (3) throws or places 
something on the property, or (4) causes a third person to 
enter the property. 

 Institutions and health care facilities, including their 
respective parking areas, are private property and people 
do not have an absolute right to remain on the property. 
Trespass to land thus occurs when a patient refuses to leave 
the institution after having been properly discharged or 
when visitors refuse to leave the area. Trespass may also 
occur when protestors enter the health care facility as part 
of a dispute. 

   Saucier v. Biloxi Regional Medical Center  (1998)  
raised the issue of trespass to land. A group of teenage 
boys broke into an abandoned hospital to hide and 
smoke marijuana and to see if ghosts really inhabited 
morgues as rumored. They found that the pharmacy in 
the abandoned hospital still had medications on several 
of the shelves. They returned the next night and looted 
the pills from the pharmacy shelves. They then went to 
one of the boys’ homes to look in a copy of the Physi-
cian’s Desk Reference to identify the pills before con-
suming them. One of the boys overdosed on 
amphetamines and barbiturates. The boy’s mother sued 
the hospital on her son’s behalf. 

 The Supreme Court of Mississippi ruled that the 
boys who had broken into the hospital were trespassers. 
They knew the hospital was not open for business, that 
they were not entering the building for a purpose associ-
ated with the owner’s business, and that they had no 
permission to be there. Thus, the court ruled that there 
were no grounds for a civil lawsuit against the owner for 
injuries associated with a trespasser’s unlawful entry on 
the premises.  
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protection of personality as well as the protection against 
interference with one’s right to be left alone. This right to 
privacy concerns one’s peace of mind in that he or she will 
be free from unwarranted publicity. Within a medical con-
text, the law recognizes the patient’s right against: 

    1.   Appropriation or usage of the plaintiff ’s name or pic-
ture for defendant’s sole advantage  

   2.   Intrusion by the defendant on the patient’s seclusion 
or affairs  

   3.   Publication by the defendant of facts that place the 
patient in a false light  

   4.   Public disclosure of private facts about the patient by 
hospital staff or medical personnel   

 Elements of invasion of privacy include: 

    1.   An act that must intrude or pry into the seclusion of 
the patient  

   2.   Intrusion that is objectionable to the reasonable 
person  

   3.   An act or intrusion that intrudes or pries into private 
facts or publishes facts and pictures of a private nature  

   4.   Public disclosure of private information   

 Information concerning the patient is confidential 
and may not be disclosed without authorization. Authori-
zation may be either by patient waiver or pursuant to a 
valid reporting statute. Most hospitals and institutions have 
policies regarding who and under what circumstances 
information may be released. Liability could exist if nurses 
and hospital personnel fail to follow their published poli-
cies and procedures. 

 Nurses are cautioned about releasing information 
concerning current patients over the telephone. Remember, 
even family members may not be privileged to patient infor-
mation. The patient may elect not to disclose information 
concerning diagnosis and treatments to family members. 

 Table 6–3   Quasi-Intentional Torts 

 Tort  Elements  Examples of Nursing Actions 

  Invasion of privacy   Act must intrude or pry into person’s 
seclusion; intrusion must be objectionable to 
a reasonable person; intrusion must concern 
private facts or published facts and pictures of 
a private nature; must be public disclosure of 
private information 

 Using patients’ pictures without their consent 
or in a manner that was not authorized by 
them; releasing confidential information to 
others without the person’s consent; giving 
status reports about a patient to someone not 
authorized to receive such information 

  Defamation   Defamatory language about a living person 
that would adversely affect his or her 
reputation, published to a third person; 
damage to reputation 

 Making false chart entries about a patient’s 
lifestyle or diagnoses; falsely accusing staff 
members in front of visitors or other staff 
members 

 Source:  Legal issues in nursing: A source book for practice  by G. W. Guido, 1988. Norwalk, CT: Appleton & Lange. 

  EXERCISE 6–4 

 A deaf patient, admitted to the emergency center in acute respira-
tory failure, died within 90 minutes of her admission to the emer-
gency center. The cause of death was listed as suffocation. Following 
the patient’s death, her mother sued the hospital for intentional 
infliction of emotional distress for the hospital’s failure to supply an 
interpreter for the patient, despite the mother’s numerous requests 
for an interpreter and the fact that impaired communication was 
noted on the patient’s care plan as critical for her care. 

 How might the court rule in such a case? Does the failure to 
communicate and understand what is happening to the patient meet 
the requirements for intentional infliction of emotional distress? 
Does the fact that the patient failed to survive strengthen the case? 
Are there other causes of action the mother might have asserted?    

recovery for this tort. This tort can be easily avoided by 
treating patients and their families in the same civil, reason-
able manner that one would want for oneself or loved ones.   

  QUASI-INTENTIONAL TORTS 

 The law also recognizes quasi-intentional torts. A tort 
becomes quasi-intentional when intent is lacking, but there 
remains a volitional action and direct causation. In other 
words, more than mere negligence is involved, but the 
intent that is necessary for an intentional tort is missing in 
quasi-intentional torts. As with intentional torts, quasi-
intentional torts have no use to society and damages are 
not an issue.  Table   6–3    outlines these torts.  

  Invasion of Privacy 

 The right to protection against unreasonable and unwar-
ranted interferences with the individual’s solitude is well 
recognized. The tort of  invasion of privacy  includes the 
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 According to the court, the daughter carefully exam-
ined the financial papers and, based on what she learned, 
filed a suit to contest her father’s will in probate court. The 
will contest threatened the widow’s position as beneficiary 
under the will, and the widow sued the nursing home for 
releasing the financial records to the daughter. The widow’s 
case listed the cause of action as invasion of privacy. 

 In dismissing the invasion of privacy lawsuit, the 
court noted that such a lawsuit is meant to compensate a 
person for mental anguish when a private facet of a per-
son’s life is exposed to the public. The deceased, ruled the 
court, suffered no mental anguish. Additionally, the records 
were released in privacy to another member of the family, 
so no invasion of the widow’s privacy occurred. 

 In limited circumstances, the newsworthiness of 
the event makes disclosure acceptable. The public’s 
right to know can exceed the patient’s right to privacy, 
as seen in the 1981 attempt on President Reagan’s life or 
in the implementation of innovative life-support sys-
tems. Dr. Barney Clark (1982) would be an example of 
the latter, although his name might have been pro-
tected, as was done in the 1993 case of Baby K in which 
a Virginia hospital was ordered to provide treatment for 
an anencephalic infant. 

 Even though there may be a right to public knowl-
edge, courts have not allowed the public disclosure to 
undermine a patient’s dignity. Two landmark cases,   Barber 
v. Time, Inc.  (1942)  and   Doe v. Roe  (1978) , both stand for 
the need to protect the patient’s privacy rights. One cannot 
divulge so much information about the patient that the 
patient’s identity becomes readily obvious. 

 Valid reporting statutes may allow disclosure of 
limited patient data. Nurses must protect the patient’s 
privacy over and above what is required by disclosure 
statutes (  Prince v. St. Francis-St. George Hospital,  1985 ). 
  Chapter   8    further discusses reporting statutes, includ-
ing the newer Health Insurance Portability and 
Accountability Act (HIPAA) of 1996 and regulations, in 
more detail.   

  Defamation 

  Defamation  ,  comprised of the torts of slander and libel, 
concerns wrongful injury to another’s reputation (his or 
her good name, respect, and esteem). It involves written or 
oral communication to someone other than the person 
defamed of matters concerning a living person’s reputation. 
A claim of defamation may arise from inaccurate or inap-
propriate release of medical information or from untruth-
ful statements about other staff members. 

Unless there is a valid reporting statute mandating disclo-
sure, the nurse may not violate this privacy right. 

 Frequently, relatives and friends call to inquire about 
the patient’s status, diagnosis, or prognosis. Before releas-
ing any information, the patient must authorize such 
release, and the nurse should verify who the inquirer is, as 
most patients allow release of information only to family 
and close friends. For callers who are not allowable recipi-
ents of patient knowledge, an appropriate response is to ask 
the caller to contact the family or relatives directly. 

 Patients have a right to their names as well as to their 
pictures. Pictures or photos may not be used, even for med-
ical journals or technical publications, without proper 
authorization (  Vessiliades v. Garfinckel’s, Brooks Brothers,  
1985 ). In that case, the court held that a plastic surgeon had 
violated the privacy of a patient when he allowed, without 
her consent or prior knowledge, “before” and “after” pic-
tures of her to be used for a department store presentation 
and by a television station. 

 A similar situation occurred in   “Jane Doe” v. Young  
(2009) . Before surgery to remove excessive skin that 
remained after a major weight loss program, the patient 
signed a consent form that allowed the clinic to take “before 
and after” photos. The patient expressly declined to initial 
additional areas of the consent form that would have 
allowed uses of her photos above and beyond documenting 
the case in her own medical record. 

 Following the surgery, the clinic’s office nurse gave 
a local newspaper reporter a computer disc containing 
the “before and after” photos. Two of these photos, with-
out showing her face or her name being revealed, 
appeared in the print and online version of the reporter’s 
story. The court allowed the lawsuit to go forward for 
negligence, invasion of privacy, and wrongful commer-
cial appropriation. 

 Note that it does not matter whether the patient is 
the subject of the picture in the foreground or part of the 
background, or the photograph is taken with no intent 
to infringe on the patient’s rights. Photographing a 
patient without the patient’s consent is a violation of the 
patient’s right to medical confidentiality (  Strango v. 
Hammond , 2008 ). 

 A case that illustrates the court’s reluctance to expand 
privacy rights is   Rothstein v. Montefiore Home  (1996) . In 
this case, the deceased’s wife had filed the original applica-
tion for his admission to a nursing home. Included in the 
application packet were financial records and tax returns. 
The deceased died before the application could be pro-
cessed, and the application packet was returned to the 
deceased’s daughter, not his widow. 
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 Falsely accusing another person of a crime in the 
presence of a third party or making a statement to a third 
party is  slander per se,  meaning that the victim does not 
need to prove that the statement caused harm to his or her 
reputation in the eyes of the third party, who in this instance 
was a complete stranger to the victim. At court, this patient 
needed to show that the statement was false and that he was 
not in the emergency center merely to obtain medications 
not needed to treat a medical condition. 

 Malicious gossip can also be the basis for a defama-
tion lawsuit. For example, in   Gambardella v. Apple Health 
Care, Inc.  (2009) , a long-time resident of a nursing home 
facility told the administrator and her son that she wanted 
the facility’s admissions counselor to have some of her 
furniture when she died. After her death, the admissions 
counselor took some of the resident’s chairs to her home. 
Later that same day, the administrator confronted her 
with the fact that it was a violation of facility policy to 
accept any gratuity or gift of any sort from a patient or the 
patient’s family members. The admissions counselor 
returned the items, but was terminated for theft of a resi-
dent’s property. 

 Individuals in this small town believed that the 
admissions counselor was fired for stealing a vulnerable 
person’s property after that person died. In fact, it was a 
misunderstanding of the facility’s zero-tolerance policy 
against gratuities and gifts. The court endorsed this policy, 
but also determined at the same time that the facility’s 
administrator was guilty of defamation of character for 
circulating malicious gossip that grossly distorted the seri-
ousness of what the admissions counselor had done and 
gravely harmed her reputation in the local community. 

 Nurses are cautioned against defamatory statements 
in chart references about patients. For example, charting 
that a patient is a prostitute or acts “crazy” may raise poten-
tial liability issues should the record be reviewed later. 
When a person exhibits unusual behavior, chart exactly the 
behavior as perceived rather than conclusory statements. 
 See  Chapter   8    for a more detailed discussion regarding 
legal aspects of documentation.    

 Five elements are necessary to prove the quasi-inten-
tional tort of defamation: 

    1.   Defamatory language that would adversely affect 
one’s reputation  

   2.   Defamatory language about or concerning a living 
person  

   3.   Publication to a third party or to several persons but 
not necessarily the world at large  

   4.   Damage to the person’s reputation as seen by adverse, 
derogatory, or unpleasant opinion against the person 
defamed  

   5.   Fault on the part of the defendant in writing or tell-
ing another the defamatory language   

 The tort may be harder to prove if the person affected is 
a public figure. The law recognizes that such public figures 
would have a greater possibility of publicly defending them-
selves than the private person and could more easily explain or 
counteract the potentially defamatory statement. For example, 
politicians could call a press conference or request that the local 
newspaper write their version. A private housewife or health 
care provider could not command such actions and thus has 
greater protection for this quasi-intentional tort at law. 

 Generally, no actual damages need to exist for slander 
(oral communications), but must exist for libel (written defa-
mation). Exceptions include slanderous statements that con-
cern contagious or venereal diseases, crimes involving moral 
turpitude, or comments that prejudice persons in their cho-
sen profession, trade, or business. Two older but still applica-
ble cases illustrate this point.   Schessler v. Keck  (1954)  
concerned a case wherein a nurse told a second person that a 
particular caterer was currently being treated for syphilis, and 
the false statement destroyed the catering business.   Farrell v. 
Kramer  (1963)  concerned a similar defamatory statement. 

 A recent case that iterates that the statements as com-
municated must be false is   Hauer v. Eastern Connecticut 
Health Network  (2010) . In this case, the patient presented at 
the emergency center for treatment of a medical condition 
that was causing a great deal of pain. He was seen by the 
emergency center nurse and then left by himself in the wait-
ing area. While sitting in the waiting area, another patient 
arose and approached the nurse, as this second patient was 
most concerned about the first patient and his continuing, 
and escalating, pain. The nurse reportedly told this second 
patient not to be concerned, because the patient in question 
was “only here for drugs.” The first patient sued the nurse and 
her employer for defamation, slander, and intentional inflic-
tion of emotional distress, alleging that the nurse’s statement 
implied that the patient in question was attempting to pro-
cure drugs that he did not need for medical purposes. 

  EXERCISE 6–5 

 Imagine that you are required to design a one-hour continuing 
education offering for nurses to learn more about intentional torts. 
What content would you include in the presentation? How should 
you present the information to the audience? How should you 
evaluate the effectiveness of your continuing education offering?  
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a stranger, but once the duty was undertaken, then one 
could be found liable for failure to care for the patient. 
There are some exceptions to this rule, including the 
right to refuse care based on religious beliefs, such as 
when a nurse refuses to care for a patient seeking an 
abortion. Ethical issues still arise, though, when one 
considers what is reasonable risk from the perspective of 
the health care provider. Concern regarding one’s own 
health risks was raised when the first cases of HIV and 
AIDS were detected, and the concern seems to surface 
whenever highly contagious diseases emerge, such as 
severe acute respiratory syndrome (SARS) and avian 
influenza. These concerns continue to be discussed and 
debated from an ethical perspective, particularly as the 
duty to provide care is rooted in several longstanding 
ethical principles.  Clark (2005)  noted that health care 
providers have higher ethical standards in such out-
breaks for the following reasons: 

    1.   The ability of the health care professionals to provide 
care is greater than that of the public, thus increasing 
one’s obligation to provide care.  

   2.   Health care professionals assumed the risk of care 
when they chose a profession dedicated to the care of 
the sick.  

   3.   Members of the profession should be available in 
times of emergency, as the profession is part of a 
social contract with the public. This latter reason is 
also consistent with the   Code of Ethics for Nurses  
(2001) , point 8.   

 A second ethical issue concerns the number of 
medication errors that occur within health care facilities 
and home settings, and research continues to study how 
best to prepare patients for discharge so that potential 
medication errors are avoided. These potential medica-
tion errors postdischarge compel health care providers to 
devise a system whereby patient education is enhanced, 
patients and family members are aware of possible 
adverse reactions with over-the-counter medications and 
herbal remedies, and systematic measures are developed 
to better assess patient medication compliance in the 
home setting. 

 Ethical issues in medication delivery also arise 
concerning the amount of disclosure that is made 
available to the patient and family, fairness in the man-
ner in which all medication errors are investigated by 
management, and how to ensure future trust and confi-
dence in all staff members regarding patient safety. 
Nurses know that all medication errors have potential 
consequences, though most of these consequences gen-
erally are fairly mild. For example, insulin overdoses 
may be negated by additional intake of carbohydrates 

  DEFENSES 

 In some instances, a health care provider may commit an 
intentional or quasi-intentional tort and incur no legal lia-
bility.  Called  defenses,  these specific instances and circum-
stances are the subject of the next chapter.      

  GUIDELINES 

    1.   Recognize that the patient has several rights at law 
for freedom from intentional torts and quasi-inten-
tional torts and that the nurse must act to ensure 
these rights.  

   2.   Know the elements of each of the intentional and 
quasi-intentional torts so that you will not violate the 
rights of patients for whom you care. Some torts are 
more common than others. The nurse should know 
that the tort of battery is the most common one seen 
within the health care arena and possibly the easiest 
one to commit. Stop and think before making unwar-
ranted contacts with patients.  

   3.   Know that there are limited circumstances in which 
the absolute rights of the patient may be transgressed. 
Understand the full impact of the law in these lim-
ited areas, and seek legal guidance before transgress-
ing the patient’s rights.  

   4.   Treat all patients with the same competent, courte-
ous care that you would want for yourself and your 
loved ones.  

   5.   Be particularly selective when answering questions 
about patients over the telephone. Recognize that 
patients have the right to refuse, unless there exists a 
state reporting statute to the contrary, to allow dis-
closure of details about their illness and prognosis to 
others, including close family members.  

   6.   Be cautious of the patient who is also a public figure. 
Public figures, whether voluntarily placed before the 
public eye or not, are owed the same privacy and 
reputation rights as the private patient.   

 Source:  Legal issues in nursing: A source book for practice  by G. W. 
Guido, 1988. Norwalk, CT: Appleton & Lange.    

 Intentional Torts and Quasi-Intentional Torts 

  ETHICAL ISSUES AND TORT LAWS 

 One of the premises upon which tort law is based con-
cerns the duty owed to the patient. Inherent in this duty 
is the common law interpretation that no duty was owed 
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 Finally, ethics demands that all health care providers 
strive toward the safe and effective delivery of healthcare. 
The legal concepts of malpractice and negligence attempt 
to provide compensation for patients who have incurred 
harm and injury; this compensation would not be needed 
if health care providers had consistently and continuously 
delivered quality health care interventions to the patients 
for whom they cared.   

and careful monitoring of the patient. There must also 
be a system of respect and assistance for the nurse who 
admits to such medication errors, because such errors 
must be reported for continuing quality, competent 
health care delivery. Nondisclosure of errors prevents 
appropriate and necessary actions for patients who 
either receive incorrect medications or who fail to 
receive their scheduled medications. 

     Summary 

   •   A tort is a civil wrong committed against a person or 
a person’s property.  

  •   Negligence equates with carelessness, can be either a 
commission or an omission, and is performed by a 
nonlicensed person.  

  •   Malpractice, sometimes termed  professional neg-
ligence , is the failure of a professional person to 
act in accordance with the prevailing standard of 
care or the failure of the professional person to 
foresee consequences that a professional person 
would foresee.  

  •   Six elements must be shown in malpractice lawsuits: 
   •   Duty owed to the patient  
  •   Breach of duty owed to the patient  
  •   Foreseeability  
  •   Causation  
  •   Injury  
  •   Damages    

  •   Duty owed to the patient incorporates both the obli-
gation and the level of the obligation.  

  •   Breach of duty owed to the patient involves showing 
a deviation from the standard of care owed to the 
patient.  

  •   Foreseeability is the concept that certain events may 
reasonably be expected to cause specific outcomes.  

  •   Causation means that the injury caused to the patient 
must be a direct result of the breach of duty owed to 
the patient and may be subdivided into cause-in-fact 
and proximate cause.  

  •   The tests for causation include the “but for” and sub-
stantial factor tests.  

  •   Injury involves some type of physical, financial, or 
emotional harm that occurred as a result of the 
breach of duty owed to the patient.  

  •   Damages can be subdivided into four categories: 
   •   General damages  
  •   Special damages  
  •   Emotional damages  
  •   Punitive or exemplary damages    

  •   The doctrine of  res ipsa loquitur  (“the thing speaks 
for itself ”) allows a negligence cause of action with-
out requiring that all of the six elements of negli-
gence or malpractice be shown.  

  •   The locality rule has been abolished in the majority 
of states and a national standard of care has emerged.  

  •   Patient education and discharge planning are two of 
the more visible means of preventing future malprac-
tice claims.  

  •   Intentional torts include the following: 
   •   Assault: an action that places another person in 

apprehension of being touched in a manner that is 
offensive, insulting, or physically injurious without 
consent or authority.  

  •   Battery: involves a harmful or unwarranted con-
tact with another person.  

  •   False imprisonment: the unjustifiable detention of 
another person without legal warrant to confine 
the person.  

  •   Conversion of property: involves the interfer-
ence with the right of possession of another per-
son’s property.  

  •   Trespass to land: the unlawful interference with 
another’s possession of land.  

  •   Intentional infliction of emotional distress: some-
times called extreme and outrageous conduct, this 
involves conduct that causes another person severe 
emotional distress.    

  •   Quasi-intentional torts include: 
   •   Invasion of privacy or the right to protection 

against unreasonable and unwarranted interfer-
ences with the individual’s solitude.  

  •   Defamation, including libel and slander, concerns 
the wrongful injury to another’s reputation.    

  •   Ethical issues that can arise include the obligation to 
provide competent care to all patients, including 
those that may place the health care provider at risk, 
disclosure concerning actions that place patients at 
risk, and the ethics involved with the locality rule.    
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  Apply Your Legal Knowledge 
   1.    What types of patients are more likely to bring nursing mal-

practice suits?   
   2.    When a patient injury occurs, is the nurse or another staff 

member always legally responsible?   
   3.    What are the more common types of nursing malpractice 

today?   
   4.    Why is the distinction between malpractice and negligence 

important?   
   5.    How do intentional torts differ from negligence and mal-

practice?   

   6.    If a teaching session were to be given on intentional torts seen 
in clinical settings, which torts would be included? Would 
you answer differently if time was limited and you could 
include additional materials?   

   7.    What can staff nurses do to protect patients from quasi-inten-
tional torts? Does this differ from the nurse manager’s role in 
preventing quasi-intentional torts?    

  YOU BE THE JUDGE 
 Immediately after a laparoscopic bilateral hernia repair, the sur-
geon ordered an in-and-out urinary catheterization to drain urine 
from the bladder and to confirm that there was no blood in the 
patient’s urine, which would be indicative of a possible bladder 
injury during the surgical procedure. The surgeon then left the 
operating arena. 

 A registered nurse subsequently inserted a Foley catheter 
with an inflatable retention bulb rather than an in-and-out 
(straight) catheter. She then had a second nurse inflate the bulb 
while the catheter was still in the patient’s urethra. This inflation 
of the catheter bulb while in the patient’s urethra caused a tear in 
the urethra, requiring a second unsuccessful catheterization by 
the attending surgeon, and an eventual abdominal catheterization 
of the patient’s bladder by a urologist. The patient subsequently 
sued the two nurses, the attending surgeon, and the acute care 
setting for negligence. 

  QUESTIONS 

   1.    Was there negligence in this case and who should be liable for 
the negligence?   

   2.    What type of damages should be assessed and how would you 
begin to determine the amount to assess?   

   3.    Given that there were multiple individuals involved in this 
case as well as the institution that employed these individuals, 
how would you determine the percentage of liability for the 
multiple defendants, assuming that more than one defendant 
should be assessed with damages?   

   4.    How would you decide this case?     
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  After completing this chapter, you 
should be able to: 
   1.   Define the term  defense  and give examples of defenses 

that may be used against intentional, quasi-intentional, 
and negligence torts.  

   2.   Review the concept of statute of limitations, including 
the importance this statute has in the health care field.  

   3.   Examine Good Samaritan laws and their relevance for 
health care deliverers.  

   4.   Define and explain products liability and collective 
and alternative liability defenses.   

  PREVIEW 

 Health care providers are acutely aware of potential 
legal claims that may be filed against them. Much of 
this concern involves unknowns about the legal 
process and the extent of one’s civil liability. Concern 
may also surface about possible defenses to lawsuits 
that are filed. This chapter explores possible legal 
defenses to nursing liability and how such defenses 
may lessen the individual practitioner’s potential 
legal liability. The chapter concludes with a 
discussion of products liability and collective and 
alternative liability.  

 Nursing Liability: Defenses    

    Seven 

  KEY TERMS 
  abuse  
  access  
  alternative liability  
  assumption of 

the risk  
  collective liability  
  consent  

  contributory and 
comparative negligence  

  contributory negligence rule  
  defense of others  
  defenses  
  disclosure statutes  
  exculpatory agreements  

  exculpatory contracts  
  Good Samaritan laws  
  immunity  
  modified comparative 

negligence  
  necessity  
  privilege  

  products liability  
  pure comparative negligence  
  qualified privilege  
  release  
  self-defense  
  statutes of limitations  
  truth    

     DEFENSES AGAINST LIABILITY 

 Several  defenses  are available to the health care practitioner 
in the event that a legal claim or lawsuit is filed. A defense 
is an “argument in support or justification” ( Merriam-
Webster Online Dictionary, 2012 , definition #3). These 
defenses may be based on statutory law, common law, or 
the doctrine of precedent. These defenses may also be clas-
sified according to the cause of action filed against them.  

  DEFENSES AGAINST INTENTIONAL TORTS 

 As much as is practical, defenses used in relation to inten-
tional, nonintentional, and quasi-intentional torts are 
divided in this chapter according to those broad categories. 
Some of the defenses overlap and are discussed in the most 
appropriate category. Defenses against intentional torts 
generally include: (1) consent, (2) self-defense, (3) defense 
of others, and (4) necessity (see  Table   7–1   ).  
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 In   Mattocks v. Bell  (1963) , one of the landmark cases 
in this area, a male medical student was allowed to strike a 
23-month-old child on the cheek to free his finger from the 
child’s mouth. In finding that no battery or assault had 
occurred, the court concluded that no unnecessary force 
was used nor was the force applied inappropriately. The 
court did say, however, that it was not condoning the strik-
ing of the child. 

 A more recent example of an acceptable use of 
defense of others is   Wyatt v. Department of Human Services  
(2008) . In that case, the Supreme Court of Iowa overturned 
the initial ruling in which the court had found liability. The 
certified nursing assistant (CNA) in question had used a 
pillow to stifle the cries of a patient who had severe demen-
tia and was diagnosed with a brain tumor. The reason the 
nurse used a pillow to stifle the patient’s constant cries was 
to avoid unnecessary alarm to a second neurological 
patient, who was recovering from a subarachnoid hemor-
rhage and who was resting quietly in a nearby, darkened 
room. A co-worker reported the nurse to the Iowa State 
Department of Human Services and, at trial, the CNA was 
found to be liable for abuse of a dependent adult. The 
Supreme Court overturned the original verdict, noting that 
to commit abuse an individual must possess the mental 
state of intent to harm a patient or dependent person. The 
CNA in this instance had no intent to harm anyone and 
was actually motivated by concern for the safety and wel-
fare of another very fragile individual in her care. In both 
of these cases,  Mattocks  and  Wyatt , remember that the 
actions in question concerned an intentional tort, where 
intent is critical to the commission of the tort. 

 A more common example of self-defense and defense 
of others may be seen in the following example. A nurse is 
employed in a medical-surgical unit of a large, urban, acute 
care institution. A male patient, newly postoperative from 
an appendectomy, approaches the nurse and demands 
“more pain medication now!” After being told that his next 
scheduled medication is not for over an hour, he grabs the 
nurse, saying, “I want my medicine now!” Because the 
nurse is alone and no one is available to assist her, she jabs 

  Consent 

  Consent  may be oral, implied by law, or apparent. There can 
be no lawsuit for a battery if the patient approved of the 
touching. For example, as the nurse enters the patient’s room 
with a syringe in one hand and an alcohol wipe in the other 
hand, she states, “Mr. Jones, I have your vitamin injection. In 
which arm would you prefer that I give it?” The patient 
extends his left arm and helps the nurse roll up his left sleeve 
with his right hand. Apparent consent has been given, 
because the reasonable person would infer from the patient’s 
conduct that he both understood what was said to him and 
that he consented to the action of giving the injection. 

 Consent may also be implied by law. Many examples 
of implied consent occur in emergency settings. When the 
person is not capable of either giving or denying consent, 
the law adopts the granting of consent if the following four 
elements are met: 

    1.   An immediate decision is required to prevent loss of 
life or limb.  

   2.   The person is incapable of giving or denying consent.  
   3.   There is no reason to believe that consent would not 

be given if the patient were capable of such.  
   4.   A reasonable person in the same or similar circum-

stances would give consent.   

 A complete discussion of consent may be found in  Chapter   8   .  

  Self-Defense and Defense of Others 

  Self-defense  and  defense of others  may be justifiable to 
protect oneself and others in the area from harm. For 
example, a patient suddenly becomes combative, and there 
is imminent danger to the nursing staff, other patients, and 
visitors. The nurses would be justified in forcibly restrain-
ing the patient, even though no order for restraints had 
been obtained. In such an example, defense of others could 
be extended to include the defense of the patient as well. 
The caveat is that one can use only reasonable force, 
defined as that which is necessary to prevent injury to one-
self or to defend others in the situation. 

 Table 7–1   Defenses to Torts 

 Intentional Torts  Quasi-Intentional Torts  Nonintentional Torts 

 Consent  Consent  Release 

 Self-defense  Truth  Contributory negligence 

 Defense of others  Privilege  Comparative negligence 

 Necessity  Disclosure statutes  Assumption of the risk 

 Access laws  Immunity statutes  Statute of limitations 

 Source:  Legal issues in nursing  (2nd ed.) by G. W. Guido, 1997. Stamford, CT: Appleton & Lange. 
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 Hearing the clamor, the charge nurse came to inves-
tigate, informed the first mother that her daughter could 
be moved to a separate room, and then left. A security 
guard, hearing the commotion, entered the room about an 
hour after the charge nurse had left. He, too, observed the 
scene, but did nothing until the second mother assaulted 
the first mother. The mother who was attacked filed suit 
against the hospital for failure to protect her from being 
physically assaulted. 

 The court upheld the first mother’s claim, noting 
that the charge nurse and then the security guard were on 
notice that the other mother’s bizarre and menacing 
behavior presented a threat of harm to the first mother or 
to the first mother’s child. The first mother was not 
expected to place her own safety ahead of her daughter’s 
safety by leaving her child alone in the room while the 
other mother was acting out.  

  Necessity 

  Necessity  ,  which is similar to self-defense, allows the nurse 
to interfere with the patient’s property rights to avoid 
threatened injury. For example, imagine that the suddenly 
combative patient approaches the staff with a knife or 
attempts to use a belt to strangle the nurse. This defense 
allows the nurse to take the knife or belt away from the 
patient. Thus, self-defense allows reasonable force against a 
person, while necessity allows the person’s property to be 
confiscated. Two caveats to remember are: 

    1.   A defense of necessity does not allow the nurse the 
right to search the patient’s property.  

   2.   The defense of necessity mandates that the patient’s 
property must be the threatening factor.     

  DEFENSES AGAINST 
QUASI-INTENTIONAL TORTS 

 Defenses against quasi-intentional torts include: (1) con-
sent, (2) truth, (3) privilege, (4) disclosure statutes, and (5) 
immunity statutes. 

  Consent 

 Consent may be a defense against the quasi-intentional 
torts of defamation and invasion of privacy as well as 
against the intentional torts. The nurse cannot be charged 
in a lawsuit with invasion of privacy if the patient allowed 
the nurse right of access to personal property. Consent 
does not need to be formal or well thought out. Allowing a 
nurse to remove a nightgown from a piece of luggage would 
also constitute consent for the nurse to notice a stash of 
drugs packed alongside the nightgown. 

her elbow into his sternum. Once freed, she returns to the 
central nurse’s area and immediately calls security. Has the 
nurse acted prudently, using only “reasonable” force given 
the circumstances? 

 Many legal experts would agree with the nurse’s 
action, given the specifics of this scenario. At court, a jury 
would be asked to determine whether force was necessary 
and the amount of force used was “reasonable.” In the 
preceding scenario, because the patient was capable of 
using force and did so, added to the fact that he was angry, 
most experts would concur that some degree of force was 
appropriate. The nurse struck only one blow, one that was 
sufficient for the patient to move away from the nurse and 
allow her to run for assistance. Again, striking a patient 
should not be one’s first line of defense, but it may well be 
the most appropriate course of action given the circum-
stances. Remember to accurately document the incident 
and complete an unusual occurrence report ; information 
on these issues is described in detail in  Chapter   9    . 

 A recent case that supports the conclusions of the 
above scenario is   Estate of Klein v. North Shore University 
Hospital  (2007) . In that case, a 79-year-old patient was 
admitted to the institution’s intensive care unit for diabetic 
ketoacidosis. The next evening, she removed the monitor 
leads, rose, and announced that she was leaving the facility. 
Three nurses put her back to bed and reattached the moni-
tor leads. Within hours, the patient’s behavior became 
combative. Multiple staff members intervened and during 
the ensuing struggle the patient’s arm and both legs were 
broken. She required surgery for the multiple broken limbs, 
developed complications following the surgery, and died a 
week later. The family brought a lawsuit, naming all 
involved in the incident as well as the hospital. 

 At trial, the attorney for the family argued that seda-
tives, specifically Haldol, should have been given when the 
patient first became confused. The jury, though, accepted 
the fact that no chemical restraint was required at the time 
of the first episode of confusion. Nothing in that initial 
episode indicated that a full-blown combative episode 
would follow or that the patient, who had advanced osteo-
porosis, would be so injured. The jury thus concluded that 
there was no liability on the part of the staff members or 
the hospital. 

 A case that illustrates the duty of staff personnel to 
intervene to protect others is   Davis v. Brookdale University 
Hospital  (2010) . In  Davis , a mother was visiting her young 
daughter who was hospitalized in the facility’s pediatric 
unit. Another mother and the other mother’s two friends 
were visiting the other young patient in the double room. 
The other mother began cursing loudly at one of her two 
friends, then she began throwing her daughter’s toys, her 
purse, and other objects around the room. 
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  Truth 

  Truth  is a valid defense against defamatory statements. 
Nurses should be aware that in using this defense, the entire 
statement must be true and not merely parts of the state-
ment. Someone who states, “Many patients have perished 
for her want of skill” must be able to show that the entire 
statement is truthful or face a possible defamation suit. 

 Truth may be a defense against defamatory state-
ments, but may also lead to other torts such as invasion of 
privacy. The nurse, in proving the truth of a defamatory 
statement, may unwillingly make public facts that concern 
the nature of the patient’s hospitalization or the fact that 
the person was even a patient within a given setting. For 
example, for a nurse to prove that a specific patient was 
hospitalized for drug abuse, the nurse would need to 
divulge facts about the drug abuse that may invade the 
patient’s privacy rights. As a practical matter, this usually 
does not occur, because the injured party or patient forfeits 
this privacy right when filing the lawsuit. 

 A case that illustrates this concept is   Board of Trust-
ees v. Martin  (2003) . The nurse’s neighbor kept a large 
number of dogs that were raised as sled dogs. As there was 
an upcoming sled-dog race, local media interviewed neigh-
bors of this individual to see if living next to such a large 
number of dogs was problematic. The nurse was inter-
viewed and she acknowledged that it was problematic for 
her. The nurse also stated that the dog’s owner was a drunk 
who belonged in a detoxification unit. 

 Unknown to the nurse was the fact that the owner 
had been treated for drug and alcohol abuse at the same 
hospital that employed the nurse. The hospital board of 
directors fired the nurse for breach of confidentiality and 
the nurse appealed her dismissal. Should the dog owner 
later sue the nurse for defamation, the case does show 
that the nurse’s sole means of proving such an allegation 
would be by breaching the patient’s right to privacy and 
confidentiality. 

 A more recent case that illustrates the importance of 
proper documentation in the defense against defamation is 
  Outlaw v. Werner  (2009) . In that case, the patient came to 
the emergency center complaining of sinus headaches. She 
told the staff that she had taken Motrin, which did not 
relieve her pain. Prescriptions for Flonase, Zantac, and Per-
cocet were written for her. She discarded the prescriptions 
for the Flonase and Zantac, retained the one for the Perco-
cet, and told the emergency center nurse, “This is the only 
one I need.” She then abruptly left the emergency center 
without allowing the nurse to complete the discharge 
instructions. The nurse charted exactly what had happened 
and what the patient had said. 

 Eight days later, the patient returned to the same 
facility’s outpatient Eyes, Nose, and Throat (ENT) clinic 

 Two cases illustrate this concept. In   State v. Welch  
(2006) , the patient was taken by ambulance to an acute care 
facility following an automobile accident. After his arrival, 
the nurse and another hospital staff member removed his 
clothing so that they could more accurately assess the 
patient’s extent of injuries. A medication bottle fell out of 
his clothing. Wanting to know what medications the per-
son was taking, the nurse opened the medication bottle 
and noted that the contents of the bottle contained a sub-
stance that the nurse thought might be illegal, such as 
cocaine or methamphetamines. 

 The nurse notified hospital security, who called the 
police. The police officer who responded took the bottle and 
its contents, read the patient his Miranda rights, questioned 
him, and obtained permission for a blood test. The substance 
was analyzed as containing methamphetamines and the 
patient’s laboratory tests also showed the presence of metham-
phetamines. At trial, the patient was convicted of possession 
of methamphetamines. In striking down the patient’s Fourth 
Amendment rights, the court ruled that all parties to the case 
(nurse, security guard, and police officer) acted lawfully. The 
bottle was discovered on the patient’s person in the course of 
necessary, good-faith medical care, not in the course of a 
police search. It was in “plain sight.” No search warrant was 
required to open the bottle and ascertain its contents. 

 Similarly, in   United States v. Clay  (2006) , a nurse was 
following standard hospital practice for inventorying a 
patient’s possessions when she found cocaine and ammuni-
tion in the patient’s coat. The nurse in this case notified her 
supervisor, who alerted the police. The cocaine and ammuni-
tion were given to the police officer, who read the patient his 
Miranda rights and then questioned the patient. The patient 
admitted that the items were his and also gave the officer per-
mission to search his car, where a firearm and digital scales 
were found. This court also found that there was no violation 
of the patient’s constitutional rights. The court noted that the 
policy of the hospital was reasonable and that its purposes 
were to prevent injury to patients and personnel and to pro-
tect the institution from possible liability.   

  EXERCISE 7–1 

 The patient was involved in a motor vehicle accident while being 
chased by police. He was placed under arrest and taken to the 
emergency center of a local hospital. In the emergency room, with 
the arresting officers standing by, the patient told the nurse that 
he had taken heroin an hour earlier. Changes of illicit drug pos-
session were added to the other charges against the patient. At 
trial, the patient requested that the charges of illicit drug posses-
sion be dropped. How should the court rule in this instance? 
Were the patient’s constitutional rights violated?   
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mation to the proper agency. The most common example 
of reporting statutes is vital statistics. All states require 
births and deaths to be reported, and a majority of states 
require an accounting of neonatal deaths and abortions. 

 Public health agencies may require a variety of dis-
ease states to be reported. Communicable and venereal 
 diseases must be reported to protect the public. Addition-
ally, some states require that the names of patients suffering 
from any type of seizure activity be reported to the state 
drivers’ licensing agency. Cancer and other related diseases 
are to be reported in a handful of states. 

 If practitioners disclose only the limited information 
they must disclose, there is no liability for the disclosure 
under either a defamation or invasion of privacy lawsuit. 
These statutes, therefore, serve as a defense against both 
defamation and invasion of privacy. 

 Communicable-disease-reporting laws, informing 
public health officials of infectious cases, are among the 
oldest compulsory reporting statutes in most states. The 
statutes or regulations usually list the diseases to be 
reported and mandate that practitioners give local public 
health officials the patient’s name, gender, age, address, and 
other identifying information as well as details of the 
patient’s illness. In the cases of sexually transmitted dis-
eases, other identifying information would include the 
names of all sexual partners within a reasonable time 
frame. Under the  Health Insurance Portability and 
Accountability Act of 1996  (HIPAA) statutes, patients have 
the right to know that such information, including which 
personal identifiers, are released to state public health offi-
cials or employees of the Centers for Disease Control in 
Atlanta, Georgia.  A more comprehensive discussion of 
HIPAA may be found in  Chapter   9   .  

 Because of the sensitivity of human immunodefi-
ciency virus (HIV) and acquired immune deficiency syn-
drome (AIDS) issues, many states have enacted legislation 
regarding the confidentiality of HIV test results.  This con-
cept is likewise more thoroughly explored in  Chapter   9   .  

 The  National Childhood Vaccine Injury Act of 1986  
mandates that all health care providers and institutions 
record each administration of any vaccine to a child and 
report any illness, disability, or death resulting from the 
administration of a vaccine to the U.S. Department of 
Health and Human Services. This act was passed following 
the national and international concern regarding the safety 
and efficacy of vaccines given to newborns and infants as 
well as to reduce the potential financial liability of vaccine 
manufacturers due to vaccine injury claims. 

 Child abuse is reportable to child welfare offices and/
or other state-designated offices. Such statutes usually 
require that both suspected cases of child abuse and sus-
pected neglect of a child be reported.  Abuse  encompasses 

complaining of “life threatening” pain. The physician 
reviewed the chart entry from the previous emergency cen-
ter visit and suggested that the patient continue the Flonase 
and finish the remainder of the Percocet tablets as she 
should still have some remaining from the previous pre-
scriptions. The patient stormed out of the clinic. 

 An hour later, she returned to the emergency center, 
complaining of severe headaches and stating that the only 
relief for the pain was Percocet. The physician, who 
strongly suspected that the patient was displaying drug-
seeking behavior, decided not to prescribe Percocet and 
noted in the patient’s chart the reason for his decision not 
to prescribe Percocet. The patient subsequently sued the 
facility, alleging that the nurse’s and the physician’s chart 
notations amounted to defamation of character. The Court 
of Appeals dismissed the case. 

 The first reason to dismiss the case, stated the court, 
was because the chart notes concerning the patient’s actual 
behavior were true and truth is a complete defense to a 
legal action for defamation. Secondly, publication of a 
defamatory statement is also a necessary legal element for 
defamation of character. Publication does not occur as long 
as the statements in the patient’s records, no matter how 
disparaging, are kept confidential within the medical facil-
ity so that solely staff members who have a need to read the 
chart notes actually read what others have written.  

  Privilege 

  Privilege  ,  another defense against defamation, is a disclo-
sure that might ordinarily be defamatory under different 
circumstances, but such disclosure may be allowable to 
protect or further public or private interests recognized by 
law. Examples of privilege include the mandate to report 
persons with certain diagnoses or diseases or those sus-
pected of abusing others.  

  Disclosure Statutes 

 Both federal and state laws compel disclosure of health-
related information to proper agencies to protect the pub-
lic. The reporting laws require health care providers to be 
familiar not only with the types of information that must 
be disclosed, but also with the governmental agency requir-
ing the information. The giving of required information is 
protected, and there may be liability for disclosure of such 
privileged information to the wrong governmental agency. 

  Disclosure statutes  mandate the reporting of certain 
types of health-related information to protect the public at 
large. A judge may also mandate that certain information 
be disclosed by issuing a subpoena. These statutes mandate 
that the health care providers or those standing in the place 
of health care providers voluntarily give the required infor-
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mother to the appropriate state agency for child abuse. 
Shortly after discharge from the hospital, child protective 
services removed the infant from his mother’s home and 
the mother sued hospital personnel for conspiring to vio-
late her constitutional rights. 

 The court, in noting that the courts are beginning to 
recognize the integrity of the family unit as a constitutional 
right, also determined that it is mandatory for hospitals, 
physicians, and nurses to report any signs of child abuse 
and that these mandatory reporters of child abuse have 
legal immunity from lawsuits in civil court for carrying out 
their mandatory legal responsibilities in good faith. Thus, 
the court dismissed this case. 

 In fact, nurses are more open to liability if they fail to 
report the abuse. In   Gaines v. Cumberland County Hospital  
(2010) , a 6-year-old child was brought to the hospital with 
severe head trauma. During the assessment of this child, an 
additional 54 other traumatic injuries were discovered. 
Child protective services were notified and the subsequent 
investigation resulted in the arrest and conviction of the 
mother’s boyfriend for child abuse. The child now has 
severe brain damage and is a quadriplegic. 

 The child’s birth father and a court-appointed legal 
guardian subsequently filed a lawsuit against the hospital, 
physicians, and nurses for failure to detect and report 
signs of child abuse that were fairly obvious in this same 
child during an earlier visit to the same emergency center. 
At the earlier visit, the child was seen for a wrist injury 
that he said had occurred from falling down at home. 
When the child was seen separately by the emergency 
center physician, a nurse practitioner, and a pediatrician, 
however, the child gave conflicting accounts of how the 
injury had occurred. Sometime during this assessment, 
the child vomited, and chest x-rays were done that 
revealed old rib fractures. However, the child had already 
been discharged when the chest films were viewed and a 
subsequent x-ray report stated, “Wrist fracture. Falling 
from residential premise, undetermined if accident/pur-
posely inflicted” (  Gaines v. Cumberland County Hospital,  
2010 , at 1306429). No follow-up was done subsequent to 
this chart note. 

 The court, in finding liability in this case, noted that 
nonaccidental trauma should always be considered when a 
child is seen for a significant injury and that a wrist frac-
ture was a significant injury. Additionally, the presence of 
both new and old injuries, particularly new and old frac-
tures, indicated that a thorough evaluation was warranted. 
As occurred in this case, if abuse is not reported, the child 
is at risk for further injury. 

 The court also noted that reports for suspected 
child abuse can be filed by any health care provider in the 
care setting and that these caregivers need not wait to 

physical, mental, and sexual assaults as well as physical, 
emotional, and medical neglect. Similar protection against 
abuse and neglect is now mandated in all states for elder 
adults.  A more thorough discussion of elder abuse may be 
found in  Chapter   20   .  

 Generally, nurses report any suspected cases of 
child abuse through the administration of the institution. 
In most institutions, nurses report the suspected abuse to 
their immediate supervisor and the treating primary 
health care provider so that the information can be con-
veyed to the appropriate agency and authorities. All 
information concerning the notification is then docu-
mented in the patient’s chart. Both civil and criminal lia-
bility may flow from the nonreport of such suspected 
cases, especially if further abuse or neglect occurs 
because of nondisclosure. 

 The landmark case in this area of the law remains 
  Landeros v. Flood  (1976) , which held that a physician 
who fails to report suspected child abuse can be exposed 
to liability for medical malpractice. In that case, an 
11-month-old was brought to the emergency center with 
a leg fracture. The fracture was the type for which a rea-
sonable and prudent physician would have started an 
investigation of possible abuse. Instead, the child was 
treated and released to her parents. Shortly afterward, 
the child was admitted with severe and permanent inju-
ries due to abuse. After being removed from her parents’ 
care, this lawsuit was brought against the treating physi-
cian and health care institution. 

 In its findings, the court held that the hospital, 
through its agents or employees, either knew of or should 
have suspected that this child requiring care was a victim of 
abuse. Health care professionals who failed to report the 
case could be held liable for the subsequent injuries done to 
the child by her abusers. The decision makes it clear that 
liability for failure to report suspected child abuse is a 
greater risk than reporting suspected child abuse that, 
upon investigation, proves to be erroneous. 

 Nurses could easily have been part of the  Lande-
ros  case. Reporting laws grant immunity from prosecu-
tion to those health care providers who report suspected 
child abuse in good faith and who report such viola-
tions to the correct governmental agency. This means 
that nurses who report an abused child to their supervi-
sor and to the treating physician, following institution 
policy, have not violated the patient’s or the parents’ 
right to privacy. 

 An example of the above concept is   Stewart v. Jackson 
County  (2009) . In that case, cocaine was detected in a new-
born, which is considered by the State of Mississippi as a 
sign of child abuse. The hospital, through notification by 
the nursing staff and attending physician, reported the 
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the abuse and reported what she had seen to the hospital 
security guard. The nurse’s only motivation in summoning 
the security guard was to continue to treat her patient and 
to protect the other child from further abuse. 

 Remember, though, that violations of the statutes, 
even in good faith, may not protect the nurse from liability. 
An older case illustrates this fact. In   Perez v. Bay Area Hos-
pital  (1992) , a child was examined in the emergency room 
for genital irritation. Medication was prescribed, the child 
was instructed in proper hygiene, and a culture was 
obtained. The child was discharged, and the culture came 
back negative for sexually transmitted diseases. 

 Two days later, the Oregon Children Services Divi-
sion (CSD) received a phone call from an unnamed nurse 
at the defendant hospital, stating that the child had tested 
positive for gonorrhea. Later that day, a CSD employee and 
a local police officer went to the child’s school, told the 
school secretary that there was reason to believe the child 
had been infected with a sexually transmitted disease, and 
questioned the child. The child’s mother was also ques-
tioned in her home by the CSD employee and the police 
officer. Later in the week, the mother was notified of the 
negative report by the defendant hospital. 

 The mother subsequently filed this cause of action, 
asserting that the CSD employee was “negligent in dis-
closing information and identifying misinformation” 
(  Perez v. Bay Area Hospital,  1992 , at 706). The court 
granted summary judgment for the defendants on the 
grounds that the CSD employee’s disclosures were pro-
tected by the Oregon abuse-reporting statutes. On appeal, 
the mother argued that the CSD employee should have 
contacted the hospital independently to verify the report, 
and that failure to do so constituted negligence. The 
defendants countered that the Oregon law requires that 
the CSD immediately investigate reported abuse after 
receiving a report of suspected child abuse. 

 The trial court agreed with the plaintiffs. Had the 
case against the hospital been filed within the required stat-
ute of limitations, both the CSD employee and the defen-
dant hospital would have been charged with negligence. 
Thus, careful reporting of suspected abuse, according to 
the strict requirements of local and state law, is encouraged 
to prevent possible liability. 

 Though it does not fall within the traditional defini-
tion of disclosure, the law also recognizes that physicians 
and nurses have a duty to protect the public at large. In 
  State v. Cummins  (2008) , a patient was discharged follow-
ing an outpatient medical procedure after having received 
4 mg of Dilaudid. The patient was instructed not to drive; 
he was seen immediately after his release driving a semi 
tractor-trailer truck from the hospital parking lot. The 
nurse who had cared for the patient and seen him drive 

report suspected child abuse until they know for certain 
that abuse has occurred. Reporting occurs with an index 
of suspicion. 

 Health care providers are protected when they in 
good faith report suspected child abuse, even if the subse-
quent investigation shows the report to be groundless. In 
  Sager v. Rochester General Hospital  (1996) , a 5-month-old 
child was taken to the emergency center with a fractured 
femur, an unusual injury for such a young child and one for 
which the parents had no explanation. 

 An orthopedist casted the leg and told the parents 
the child would be held for 24 hours for medical observa-
tion. The hospital social worker was notified of the child’s 
admission, and after she consulted with her supervisor, she 
called the local protective services hotline. Child protective 
services posted a police officer at the child’s hospital door 
to prevent the parents from removing the child. The child 
was subsequently placed in foster care and was then placed 
with a grandmother. 

 Criminal charges of abuse were never conclusively 
proven against the parents. The parents sued in civil court 
for intentional infliction of emotional distress, interference 
with the custodial relationship with their child, violation of 
their civil rights, and false imprisonment of their child. 

 The court dismissed the parents’ causes of action. Hos-
pital personnel, stated the court, must report evidence of 
apparent child abuse. They must hold the child pending com-
pletion of a child protective services investigation of possible 
abuse and the filing of legal procedures to remove the child 
into foster care. “When acting under a reasonable belief that 
their actions are warranted to prevent further imminent 
harm to an apparently abused child, hospital personnel are 
immune from liability in civil and criminal court for their 
actions” (  Sager v. Rochester General Hospital,  1996 , at 412). 

 In   Workman v. Cleveland Clinic Foundation  (2010) , 
the court again iterated the need for reporting of obvious 
signs of child abuse. In that case, an emergency center 
nurse witnessed the father strike his 12-year-old son, the 
older brother of the child for whom treatment was sought. 
The nurse asked the father to leave the examination room. 
He became aggressive, refused to leave, and the nurse 
called hospital security. The father was subsequently 
arrested and spent 72 hours in jail before being released. 
He then brought a lawsuit against the clinic and nurse for 
defamation, false imprisonment, malicious prosecution, 
false arrest, negligence, and negligent inflection of emo-
tional distress. 

 The Court of Appeals of Ohio dismissed all portions 
of his lawsuit, noting that nurses are mandatory reporters 
of child abuse and that there is immunity from civil law-
suits for such reporting, when the reporting is done in 
good faith. In this case, the nurse had directly witnessed 
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  Access Laws 

 This group of statutory disclosure laws permits access to 
patient records and information without securing permis-
sion of the individual patient. The caveat is to know which 
given individuals or agencies may be allowed such  access  
to patient information. Workers’ compensation statutes 
usually allow for access to medical records by the defend-
ing party or parties once a claim has been filed. If such a 
statute does not exist, the courts may rule that the filing of 
such a claim is a waiver under common law of the right of 
confidentiality in such health-related information. 

 Access laws seldom involve staff and mid-manage-
ment nurses. Usually, the medical records department 
and/or the administrative staff of the institution are 
apprised by the hospital attorney when charts may be 
accessed by law. Mid-management nurses might become 
involved if access is sought to ongoing or current medical 
charts. This type of review of current records may be done 
in conjunction with the institution’s Medicare and Medic-
aid reimbursement program. Before allowing access to 
medical records, nurses should take some precautions. 
First, they should receive written confirmation of such 
reviews from the hospital administration or the nursing 
service administration before the review. Then they should 
ascertain that the persons asking for access to the charts 
are the persons listed in the written confirmation, request-
ing proof of identification as necessary. If any doubt per-
sists concerning such a chart review, the nurses should 
contact their supervisors before allowing the charts to be 
seen and remain accessible to answer questions as needed. 
For example, the reviewers may not clearly understand the 
nurse’s system of charting, and nurses could be invaluable 
in interpreting the system to them.  

  Qualified Privilege 

 The defense of  qualified privilege  prevails when the person 
making the allegedly defamatory statements has a legal duty 
to do so, such as when a nurse manager reports, in good 
faith, on the professional performance of a staff nurse. Qual-
ified privilege legally negates any inference of malice because 
of the overriding public policy interest. When the quality of 
medical care is at issue, the reputation rights of health care 
professionals must concede to the greater social need. 

 Liability will not be imposed, even if the communica-
tions are false, as long as there is no malice and the commu-
nications are made in good faith to those persons who need 
to know such facts. The court, in the precedent-setting case 
of   Wynn v. Cole  (1979) , found no liability on the part of a 
director of a health department who provided a prospective 
employer with information concerning a specific nurse’s abil-
ities. Such privileged communications exist for assessments 

away called the police to report that he was driving under 
the influence of a powerful narcotic. The patient was 
quickly stopped by the police, and a standard roadside hor-
izontal-gaze nystagmus test gave the officers grounds to 
take the driver to the police station to obtain a urine sam-
ple. Evidence from the urine test was later used to show 
that the driver was driving illegally. 

 The court upheld the patient’s detention and arrest. 
Based on the nurse’s conversation with the police dis-
patcher, the patrol officers had reasonable suspicion to stop 
the driver, administer the field sobriety tests that showed 
he had signs of intoxication, and take him to the police sta-
tion for further testing. 

  GUIDELINES 

    1.   Know both federal and individual state laws concern-
ing the duty to report versus privileges to access laws.  

   2.   Report only the information that is required to the 
proper governmental agency, and/or ensure that oth-
ers who have a duty to disclose health-related infor-
mation do so promptly.  

   3.   Comply with mandatory reporting laws (such as 
abuse statutes) in good faith; civil and criminal liabil-
ity may be incurred for failure to report under a stat-
utory duty to disclose.  

   4.   With access laws, follow hospital policy carefully, and 
ensure that those persons requesting access to medical 
records are allowed such access by law. Ask for proper 
identification as needed and consult the institution’s 
legal department or risk manager when in doubt 
before granting access to the institution’s records.  

   5.   Remember, if you work in home health care or com-
munity settings, you may be the only person with 
the firsthand information needed to file reports to 
the appropriate governmental agency. Review the 
agency’s rules and regulations regarding how to cor-
rectly file such reports and consult with supervisors 
when in doubt.  

   6.   Avoid any breach of confidentiality, which is often 
considered unprofessional conduct and grounds for 
disciplinary action by the state board of nurse exam-
iners. Report only the information that is required; 
no freedom from liability exists for information that 
was not required or for information that is given to 
other than the proper governmental agency.   

 Source:  Legal issues in nursing  (2nd ed.) by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.   

 Disclosure Statutes 
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  DEFENSES AGAINST 
NONINTENTIONAL TORTS 

 Defenses against negligent actions include (1) release, (2) 
contributory or comparative negligence, (3) assumption of 
the risk, (4) unavoidable accident, (5) defense of the fact, 
and (6) immunity statutes. 

  Release 

 A  release  may be signed during the process of settling a 
claim to prevent any and all future claims arising from the 
same incident. Once signed, the release bars (prohibits or 
prevents) future suits. In medical malpractice claims, a 
release is frequently a part of the out-of-court settlement. 
In effect, the plaintiff states that the settlement is the only 
compensation for the negligent action. 

 Releases are distinguished from exculpatory 
clauses or exculpatory contracts, which are signed before 
care is given and seldom serve as a successful defense. 
Usually,  exculpatory contracts  are signed to limit the 
amount of damages one receives in a suit or to prevent a 
future lawsuit based on the individual health care giver’s 
actions. Such contracts usually fail on the grounds that 
they violate public policy. For example, the court in 
  Cudnick v. William Beaumont Hospital  (1994)  held that 
 exculpatory agreements  ,  which completely release a 
hospital from liability for an employee’s negligence and 
which are signed by patients before receiving therapy, are 
against public policy and thus are invalid and unenforce-
able. The court further identified two exceptions to the 
rule invalidating exculpatory agreements for medical 
malpractice: (1) experimental procedures are exempted 
because “they inherently require a deviation from gener-
ally accepted medical practices” (  Cudnick v. William 
Beaumont Hospital,  1994 , at 897), and (2) agreements 
releasing medical care providers from liability after treat-
ment, pursuant to a lawsuit settlement agreement, are 
valid and enforceable.  

  Contributory and Comparative Negligence 

  Contributory and comparative negligence  both serve 
as defenses and in essence hold injured parties account-
able for their fault in the injury. Such fault by the plain-
tiff may occur for failure to follow prescribed treatments, 
if incorrect treatment is given based on the patient’s 
false information to the physician/primary health care 
provider, or for extended delays in seeking appropriate 
medical care. 

 Many states once used an all-or-nothing  contribu-
tory negligence rule  :  Patients who had any part in the 
adverse consequences were barred from any compensation, 

provided by former employers to prospective employers. The 
caveat to be watchful is threefold: 

    1.   The communications must be made through appro-
priate channels to persons needing the information.  

   2.   Liability may be granted for untruthful communica-
tions released with malice.  

   3.   The communications should employ objective and 
observable behavioral terms rather than judgmental 
descriptions.   

 In   Haynes-Wilkinson v. Barnes-Jewish Hospital  (2001) , the court 
extended this concept, noting that statements to boards of 
nursing are also protected by law. In   Kevorkian v. Glass  (2007) , 
the court noted that a privileged communication cannot be 
grounds for a civil defamation lawsuit, even if the employee’s 
personal reputation or job prospective is hurt. Finally, in   Sha-
heen v. Wellpoint Companies  (2011) , the court extended this 
concept to statements placed in personnel files, noting that the 
individual asserting defamation must be able to show that 
the information was placed in his or her file maliciously with 
the sole intent of unjustifiably harming his or her reputation. 

 Defamation may be mitigated (lessened or reduced) 
by such factors as retraction (one did all he or she could to 
rectify the previous statement) or by whether it was pro-
voked or not. For example, the nurse may be provoked into 
a given statement by the anger and hostility aimed at the 
staff member by the patient or family. Although not an 
excuse for the defamation, such mitigating factors may 
serve to lessen the damages awarded the plaintiff. 

  Ethical Scenario 7–1

Privileges and Qualified Privileges 

 Justine, a registered nurse in your facility, has asked you 
about serving as a reference for her when she applies for 
employment in an alternate work setting. You have 
worked with Justine for 3 years as a peer and the last 12 
months as Justine’s direct supervisor. You have concerns 
about Justine’s work ethics, particularly her frequent 
tardiness and her increasing number of sick days, both 
of which have escalated in the past month or so. You are 
also becoming aware that Justine’s patients and their 
family members are beginning to request that they be 
assigned to other nurses on the staff rather than Justine. 

 Ethically, how do you respond to Justine? Do you 
agree to serve as a reference? If yes, do you have an ethi-
cal responsibility to her potential new employer to relate 
these work concerns when called as a reference? Do you 
have a further ethical responsibility to also ensure that 
the current patients in your institution receive compe-
tent and appropriate nursing care?    
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anxiety following the death of her husband. Thus, the 
patient was well aware of the action and side effects of this 
particular medication. 

 In  Hester , the patient was hospitalized in the medical-
surgical unit, recovering from rotator cuff surgery. A 
nursing assistant pulled the patient’s hospital gown force-
fully upward when attempting to help the patient change 
gowns. The upward motion caused the patient to twist his 
arm and hit it against his chin. There was an immediate 
“pop” sound and the patient reported pain in the opera-
tive shoulder. 

 Six months later, the patient had a second surgery to 
redo the rotator cuff reconstruction. Between the two sur-
geries, the patent had done extensive yard work and exer-
cises that were contraindicated by his physical therapist. 
When the patient sued for the injury that necessitated a 
second reconstruction surgery, the court reduced his dam-
age award by 25 percent, stating that he had in fact caused 
25 percent of the subsequent damages through his own 
actions in exercising and working extensively in the yard. 
Thus, his $49,990 award was reduced to $37,425. 

  Morad  illustrates how the entire cause of action can 
be negated by the patient’s own admissions and actions. In 
this case, the 46-year-old patient was admitted for elective 
plastic surgery. She had a history of bipolar disorder and 
poly-substance drug abuse and dependence, but did not 
disclose any of this history to the surgeon. She did, though, 
report a low tolerance for pain and that she would need to 
be well medicated during her recovery. 

 On her third postoperative day, she requested that 
her pain medication be increased to a higher dosage than 
she had been receiving. Shortly after increasing the dosage 
of pain medication, the nurse noted that the patient’s oxy-
gen saturation had fallen and the nurse placed the patient 
on supplemental oxygen. This fact was not reported to the 
physician. Early the next morning, the patient was found to 
have expired. 

 Her family filed a wrongful lawsuit. On autopsy, it 
was discovered that the patient had a high level of oxyco-
done, a level that could not have been reached if the patient 
had not been self-medicating with oxycodone. Though the 
jury found the nursing staff negligent for the failure to 
notify the physician about the drop in oxygen saturation 
and the implementation of supplemental oxygen, the jury 
also ruled that the nurse’s negligence was not the cause of 
death. The patient herself was at fault for failure to relate to 
her caregivers her drug history and had caused her own 
demise through her secret self-medications. 

   Harvey v. Mid-Coast Hospital  (1999)  remains an 
exception to the above cases. In that case, a 19-year-old 
was treated for bipolar disease with Tegretol. He was found 
unconscious in his dormitory room and was admitted 

even if their contribution was as small as one percent. Only 
five states or territories still recognize strict contributory 
negligence: Alabama, District of Columbia, Maryland, 
North Carolina, and Virginia. Today, most jurisdictions 
use comparative negligence, and recovery by the injured 
party is reduced based on the percentage of fault attributed 
to the plaintiff. For example, in a $500,000 reward, if the 
plaintiff is found to be 30 percent responsible for the negli-
gence, then the plaintiff will be allowed a $350,000 award 
for damages. 

 Legislatures and courts have adopted varying types 
of comparative negligence. Some jurisdictions apply the 
 pure comparative negligence , wherein the plaintiff is 
allowed to recover the portion of the injury attributable 
to the defendant’s negligence, even if the plaintiff was 99 
percent at fault. Thirteen states recognize pure compara-
tive fault: Alaska, Arizona, California, Florida, Kentucky, 
Louisiana, Mississippi, Missouri, New Mexico, New York, 
Rhode Island, South Dakota, and Washington. The 
majority of jurisdictions recognize  modified compara-
tive negligence , wherein the plaintiff whose negligence 
is found to exceed that of the defendant is barred from 
recovery. Twelve states allow for recovery under this lat-
ter rule using a 50 percent bar, meaning that an injured 
party cannot recover if he or she is 50 percent or more at 
fault. These states are Arkansas, Colorado, Georgia, 
Idaho, Kansas, Maine, Nebraska, North Dakota, Okla-
homa, Tennessee, Utah, and West Virginia. The remain-
der of the states (21) follow a 51 percent bar, meaning 
that an injured party cannot recover if he is 51 or more 
percent at fault. 

 Recent cases involving comparative negligence 
include   Drew v. Tenet St. Mary’s, Inc.  (2010) ,   Hester v. Hos-
pital Service District  (2009) , and   Morad v. Russo  (2010) . 
 Drew  involved a case in which a patient was given oral Ati-
van for a subsequent cancer treatment. About an hour after 
receiving the Ativan, the patient was informed that the 
physician was delayed and that she would need to return to 
the clinic the next day for the cancer treatment. 

 When the patient asked the nurse if she could drive 
herself home, the nurse responded that she could not tell 
the patient if it was safe for the patient to drive herself, but 
to check with the prescribing physician before leaving the 
clinic. The patient decided not to wait for the physician, 
but instead decided to drive herself home. On the way 
home, the patient crashed her car into a tree and was 
severely injured. 

 The jury found that the patient was 70 percent 
responsible for her own injuries. In finding this percentage 
of comparative negligence on the part for the patient, the 
jury relied on the fact that the patient had a history of tak-
ing Ativan, having taken the medication for situational 
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  Assumption of the Risk 

 A defense similar to contributory and comparative negli-
gence,  assumption of the risk  states that plaintiffs are par-
tially responsible for consequences if they understood the 
risks involved when they proceeded with the action. A case 
example of this concept is   Lopez v. State of Louisiana Health 
Care Authority/University Medical Center  (1998) . The 
patient was in his fourth day in the alcohol detoxification 
center of a state hospital. After breakfast, he and others 
lined up to be escorted outside for a smoke break. It was 
the eighteenth time since his admission that the patient 
had waited to be escorted for a smoke break. 

 The patient was leaning against a wall that had a 
door but no door handle. He stood right in front of the 
doorstop. All the other persons waiting for the smoke break 
were standing by the wall on the opposite side. A nurse 
opened the door from the other side and the patient was 
struck. He was immediately examined by the facility’s phy-
sician and found to be unhurt, but sued the nurse and the 
facility for negligence. 

 The court ruled that the nurse, and thus the facility, 
was not negligent. If anything, the court said, it was the 
patient who was negligent. He knew that the door could 
and would open directly toward him. The patient was 
ambulatory, and he elected to walk outside for a smoke 
break, demonstrating that he was not physically or men-
tally handicapped. There was an indication in his chart 2 
hours before the incident that noted that the patient was 
“calm, steady, and aloof.” The court concluded with the 
statement: “Healthcare facilities do not have to protect 
patients from risks which patients who are aware of their 
surroundings and mentally capable should realistically 
anticipate and avoid on their own” (  Lopez v. State of Lou-
isiana Health Care Authority/University Medical Center , 
1998 , at 522). 

 Note that an opposite conclusion will be reached 
when the person is not able to appreciate the danger or 
severity of a situation. In   Kremerov v. Forest View Nursing 
Home, Inc . (2005) , the recreational coordinator set up a 
makeshift bowling alley in the adult daycare center, using 
plastic bowling pins and a 5-pound rubber ball. An 
85-year-old Russian immigrant, who had never bowled 
before, fell and twisted her ankle. Though there was a safety 
warning about “wearing comfortable shoes,” the court 
determined that the plaintiff, who had never bowled 
before, would not have known that it is customary to wear 
bowling shoes when bowling. She wore her 1¼-inch heels. 

 Sometimes, both assumption of the risk and contrib-
utory/comparative negligence can be raised in a single 
case. An example of such a case is   Lyons v. Walker Regional 
Medical Center, Inc.  (2003) . In this case, the patient left the 

through the emergency center to the intensive care unit. 
During the initial blood analysis at the time of admission, 
it was found that he had a toxic level of Tegretol in his 
blood. 

 While in the intensive care unit, he began having sei-
zures and developed  status epilepticus . The intensive care 
unit nurses did not notice the status epilepticus in time to 
intervene and avert neurological damage. The hospital’s 
defense to a subsequently filed malpractice action was to 
assert a comparative negligence defense, alleging that the 
patient’s self-inflicted overdose was the primary cause of 
the permanent neurological damage. In rejecting this 
defense, the court noted that in a professional malpractice 
suit the patient’s own negligence could fall into one of four 
hypothetical categories: 

    1.   A patient could refuse to follow advice or instruc-
tions.  

   2.   A patient could delay seeking treatment or returning 
for follow-up.  

   3.   A patient could furnish false, misleading, or incom-
plete information to a health care provider.  

   4.   A patient’s own self-injurious behavior could have 
caused the need for the medical treatment.   

 According to the court, the first three are situations 
in which the patient’s own negligence can diminish or bar 
outright the patient’s chances of success with a malpractice 
suit, because of comparative negligence. However, “when a 
patient’s own negligent or intentional self-harm occurred 
before care was sought and only provided the occasion for 
needing care, the legal system does not apply the concept of 
contributory or comparative negligence” (  Harvey v. Mid-
Coast Hospital,  1999 , at 37).   

  EXERCISE 7–2 

 A patient was admitted to the day surgery unit for a lumbar lami-
nectomy. While moving from a sitting to a lying position on the 
hospital stretcher, the patient fell to the floor and sustained a rota-
tor cuff injury. In his lawsuit, the patient alleged that the hospital 
failed to appreciate his fall risk factors, which included his prior 
back surgeries, problems with mobility due to his current diagno-
sis, and that the hospital failed to devise and implement a fall-care 
plan. The aide who was caring for the patient at the time of the fall 
testified that the patient suddenly flung both his legs up onto the 
gurney and that was why and how he fell. 

 How might the court decide this case? Would the result be 
different if the patient lived in a contributory negligence state or a 
comparative negligence state? Does this distinction matter in the 
final outcome of the case?   



110 Part 3 • Liability Issues

begins to experience numbness and tingling in the right 
leg). When there is no connection in the two events, the 
defense to be pled is defense of the fact.  

  Immunity 

 Some states have enacted  immunity  statutes that serve to 
dismiss certain causes of action. The best example of a state 
immunity statute is the Good Samaritan statute. Because of 
Good Samaritan laws, negligent actions against health care 
providers at scenes of accidents are rare.  

  Good Samaritan Laws 

 At one time legislation was needed to encourage medical 
personnel to stop at the scene of an accident and volun-
tarily render appropriate medical care. In response to this 
need, all states have enacted  Good Samaritan laws  ,  which 
abrogate common-law rescue doctrines in an effort to 
encourage health care providers to risk helping strangers in 
need of assistance, even when the health care providers 
have no duty to render such aid (  Jackson v. Mercy Health 
Center, Inc.,  1993 ). While individual provisions of Good 
Samaritan laws vary greatly state from to state, the laws 
have been instrumental in procuring necessary health care 
in emergency situations. 

 A Good Samaritan is one who compassionately and 
voluntarily renders personal assistance to others in need. 
Good Samaritan laws are enacted to allow health care 
personnel and citizens trained in first aid to deliver 
needed medical care without unnecessary fear of incur-
ring criminal and civil liability. The uniqueness of Good 
Samaritan laws is that they insulate a health care practi-
tioner from his or her liability for rendering care at the 
scene of an accident. Three elements are necessary for a 
Good Samaritan defense: 

    1.   the care rendered was performed as the result of an 
emergency,  

   2.   the initial emergency or injury was not caused by the 
person invoking the defense, and  

   3.   the emergency care was not administered in a grossly 
negligent or reckless manner.   

 Questions exist concerning which persons should 
be protected, the extent to which the protection extends, 
and the type of emergency that qualifies for Good Samar-
itan protection. Some states extend protection merely to 
licensed health care providers. Other states allow ordi-
nary citizens to be covered under the legislation along 
with licensed health care providers. Additionally, some 
states limit the time that the law gives immunity, noting 
that the immunity applies only to those providing care 
until “professional medical attention is available” (for 

hospital against medical advice, after signing the blanket 
release form the hospital provided. The question raised at 
court was the issue of competency of advice and whether 
the patient fully comprehended the severity of his condi-
tion when he signed the forms and left the emergency cen-
ter. The court noted that the reason the case centered on 
the competency of the advice was because critical labora-
tory values were not charted correctly and thus the patient 
was not appropriately informed of the severity of his condi-
tion before leaving the institution. Though the “panic levels 
exceeded” notation was on the laboratory forms them-
selves, the hospital’s policy of placing a “panic level 
exceeded” label on the front of the chart was not followed. 
The physician was not verbally apprised of these results 
and did not discover the laboratory values until after the 
patient left the hospital. The court noted in its delibera-
tions that both assumption of the risk and contributory 
negligence are predicated on truthfulness, and in order to 
use these common-law defenses, the patient must fully 
appreciate his true medical condition.  

  Unavoidable Accident 

 This defense comes into play when nothing other than an 
accident could have caused the person’s injury. For exam-
ple, a staff member slips and falls in a patient’s room. There 
is nothing on the floor that could have caused the accident, 
and no one is at fault. 

 A case that illustrates this concept is   Karban v. Uni-
versity Hospital  (2011) . In that case, a 90-year-old man was 
visiting his wife in her hospital room. Sitting in a chair at 
the foot of her bed, he attempted to stand, grabbing the 
end of the bed as he raised himself from a sitting position. 
The footboard came loose and the man fell to the floor, 
fracturing his hip and requiring extensive time in a reha-
bilitation facility. 

 In the subsequent lawsuit, the court noted that 
there is a duty on the part of commercial establishments 
to warn patrons of a dangerous condition on the premises 
for patrons who would not know of their existence. How-
ever, that was not the case here. There was nothing negli-
gent in the way the bed was maintained, and the fact that 
the footboard is supposed to come loose when manual 
pressure was applied to it did not create a negligent cause 
of action. This was, unfortunately, one of those unavoid-
able occurrences.  

  Assumption of the Risk—Defense of the Fact 

 This defense is used when there is no indication, direct or 
otherwise, that the health care provider’s actions were the 
cause of the patient’s injury or untoward outcome (e.g., the 
patient who receives an injection in the left arm and then 
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care is the health care provider not protected by the Good 
Samaritan immunity. As a practical matter, malpractice 
suits against Good Samaritans are relatively rare. 

 Before proceeding under a Good Samaritan law, nurses 
must recognize that the acts vary greatly among states. Con-
sequently, they must be aware of exactly what is covered by an 
individual state act. Nurses should look for the following 
information when reviewing an individual state act: 

    1.   Who is covered as part of the protected class? Some 
states cover all persons who give emergency care, 
some cover only physicians and nurses, and a few 
state acts cover only in-state physicians and nurses.  

   2.   Where does the coverage extend? All state acts allow 
for aid at the scene of an accident, emergency, or disas-
ter, with some states mandating that such accidents, 
emergencies, or disasters be roadside occurrences. 
Other states allow for emergency care wherever the 
need is, be it in a hospital, doctor’s office, or outside a 
medically equipped place. Still other states specifically 
limit coverage under Good Samaritan laws to areas 
outside the workplace. The nurse must know what 
qualifies as the scene of an emergency before render-
ing aid under the Good Samaritan laws.  

   3.   What is covered? Some states protect the individual 
during transportation to a medical facility. Another 
group of states protect against failure to provide for 
further assistance.   

 Most states require that the care be given in good faith 
and that it be gratuitous. Unfortunately, the acts may not 
define criteria to determine whether an emergency actually 
exists and what constitutes the scene of an emergency. 
Because of this, protection is uncertain in some states. 

example,   Mueller v. McMillan Warner Insurance Com-
pany , 2005 , at 616). 

 Court cases that have extended protection to indi-
viduals who volunteer to assist in emergencies include 
  Boccasile v. Cajun Music Limited  (1997)  and   McDaniel v. 
Keck  (2008) . In  McDaniel , a school nurse accompanied her 
students to a farm that was located in another school dis-
trict. While there, the farm owner’s 7-year-old son was 
poked in the eye. The school nurse volunteered to look at 
the injured eye and told the parents to put some ice on the 
eye until the swelling subsided. Two days later, the parents 
took the child to a pediatrician, who found a piece of wire 
in the eye and sent the child to an ophthalmologist. After 
several surgeries, the eye was removed. The court, in dis-
missing the school nurse from the subsequent lawsuit, 
noted that unless there is gross negligence, the person ren-
dering first aid or emergency treatment at the scene of an 
accident or emergency—if it is done voluntarily and with-
out expectation of compensation, and is not done in a doc-
tor’s office, hospital, or clinical location that has proper 
medical equipment and/or supplies—is not liable under 
Good Samaritan Laws. Note, though, that this is a New 
York case and that many states still hold that the emer-
gency forming the basis of a Good Samaritan defense must 
be a roadside occurrence. 

 Two states, Vermont and Minnesota, require indi-
viduals to assist others exposed to grave physical harm as 
long as the assistance can be given without endangering 
themselves. Reasonable assistance should be given, and 
may entail no more than calling 911. Violation of the 
statute is a petty misdemeanor in Minnesota and may 
warrant a fine of up to $100 in Vermont. At least five 
other states, including California and Nevada, are con-
sidering duty-to-assist provisions in their Good Samari-
tan statutes. Some states, including Washington and New 
York, are extending the Good Samaritan laws to also 
encourage individuals to seek immediate help for an 
overdose victim. This addition to the statutes is seen as 
necessary, as the perception is that some individuals are 
reluctant to call for assistance for overdose victims 
because they fear arrests and prosecutions for personal 
possession of drugs, paraphernalia, or underage drinking 
for the victim or themselves. 

 The need for Good Samaritan laws becomes appar-
ent because there is no legal duty to render assistance to a 
stranger in times of distress, unless so mandated by statute 
or unless the individual caused the stranger’s distress. 
While one could argue that a moral or ethical duty should 
exist, no legal duty arises until the individual first initiates 
the giving of emergency care. Then the legal duty becomes 
one of reasonable or emergency care. Only when a person 
renders grossly negligent or willful and wanton negligent 

  GUIDELINES 

    1.   Make your decision quickly as to whether you will 
stay and help. Remember, there is no common-law 
duty to stop and render aid. Once you begin to pro-
vide care, you incur the legal duty to maintain a stan-
dard of reasonable emergency care.  

   2.   Ask the injured person or family members for permis-
sion to help. Do not force your services once refused.  

   3.   Care for the injured party where you can do so safely. 
This includes in the vehicle or at the exact site where 
the victim is found. Move the injured party only if 
you must do so and without causing further harm 
and as needed to prevent further harm (e.g., off a 
major highway).  

 Good Samaritan Laws 
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  STATUTE OF LIMITATIONS 

  Statutes of limitations  specify time limits for initiating 
claims. Unless specific exceptions apply, a suit must be 
filed within the time limit or the cause of action is barred 
(prohibited by law). Typically, individual states allow one 
to two years as the time frame for the filing of a malprac-
tice suit. Therefore, injured parties must bring the suit 
within one to two years after they knew of the injury or 
had reason to believe that an injury was sustained. In the 
case of a minor, the statute of limitations may not begin 
being calculated until the child reaches the age of majority, 
though a growing number of states restrict this approach. 
For those states, the statute of limitation is calculated the 
same for all individuals within the state.  Review  Chapter   1    
for case examples and a more thorough discussion regard-
ing statutes of limitations.   

  PRODUCTS LIABILITY 

  Products liability  refers to the liability of a manufac-
turer, processor, or nonmanufacturing seller for injury to 
a person or person’s property by a given product, result-
ing from a manufacturing defect, design defect, or failure 
to warn (also known as a marketing defect). This includes 
the manufacturer of component parts, the assembling 
manufacturer, the wholesaler, and the retail store owner 
(here the healthcare institution). Under this type of 
action, the injured party may sue the maker of the prod-
uct, or the seller of the product, or the intermediary dis-
tributors of the product, or all three entities. The 
landmark and leading case for imposing liability in this 
area of the law, irrespective of fault, is   Caprara v. Chrysler 
Corporation  (1981) . In that case, the court declared that 
“the one in the best position to know of potential dangers 
and to have eliminated the same should respond to the 
injured party in damages” (  Caprara v. Chrysler Corpora-
tion , 1981 , at 124). 

 Theories of recovery for such products liability suits 
can be based on negligence, breach-of-warranty of fitness, 
consumer protection claims, or strict liability, depending 
on the jurisdiction in which the claim is made. Under 
breach-of-warranty liability, the patient contends that the 
manufacturer or others in the chain of distribution 
breached either an expressed or implied warranty of fitness 
of the product. In a strict liability action, the plaintiff con-
tends that the product is unreasonably dangerous due to a 
defect in the manufacturing process, a mistake or oversight 
in the design of the product that renders the product dan-
gerous when used as intended or for another reasonably 
foreseeable purpose, or inadequate warning labels or 
instructions. 

   4.   Apply the rules of first aid: Assess for and prevent 
bleeding, assess for the need to initiate cardiopulmo-
nary resuscitation, cover the injured party with a 
blanket or coat, and so forth.  

   5.   Continuously assess and reassess the person for 
additional injuries, and communicate findings of 
your assessment to the person or family members.  

   6.   Have someone call or go for additional help while 
you stay with the injured party.  

   7.   Stay with the person until equally or more qualified 
help arrives. Prevent unskilled persons from treating 
or moving the injured party.  

   8.   Give as complete a description as possible of the 
care that you have rendered to the police and 
emergency medical personnel so that continuity 
of care exists. Give family members or police any 
personal items such as dentures, eyeglasses, and 
the like.  

   9.   Do not accept any compensation (e.g., money or 
gifts) offered by the injured party or family members. 
Acceptance of compensation may change your care 
into a fee-for-service situation and cause you to lose 
your Good Samaritan protection.  

   10.   Should you choose not to stop and render aid, stop 
at the nearest phone and report the accident to 
proper authorities so that the injured party may 
be aided.   

 Source:  Legal issues in nursing  (2nd ed.) by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.  

  Ethical Scenario 7–2

Being a Good Samaritan 

 You are driving along a major highway in your state, 20 
miles from any city or town. You are the first car that 
approaches the scene of a two-car accident, and you 
note that the driver of one of the cars is getting out of 
his car and making a phone call. The driver of the sec-
ond car is slumped over the steering wheel and appears 
not to be moving. The passenger in that second car is 
frantically shaking the driver and motioning you to 
somehow assist. 

 Recognizing that there may be no legal duty to 
stop and aid this individual, is there an ethical duty 
to stop and render aid? Which ethical principles 
guide your answer to the question? Is there ever a 
time when you would be ethically bound not to stop 
and render care?    
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adequately warn of the risks. Prescription drugs usually 
are considered unavoidably unsafe, and case law con-
cerns negligence for failure of adequate warning rather 
than for product liability. One of the more interesting 
cases to date,   Detwiler v. Bristol-Meyers Squibb Company  
(1995) , found liability against a physician who implanted 
a silicone breast implant. While the majority of the deci-
sion concerned statutes of limitations, the court held that 
silicone implants failed to meet the standard of unavoid-
ably unsafe. 

 As a general rule, proper warning to the physician 
will satisfy the manufacturer’s duty to warn, because 
patients can obtain the device or medication only upon 
the orders of the prescribing health care provider. For 
example, in   Ellis v. C. R. Bard, Inc.  (2002) , a patient’s 
estate sued the manufacturer of a patient-controlled 
analgesia pump (PCA). The court ruled there was no 
liability on the part of the manufacturer and held that the 
“learned intermediary” rule applies. That rule states that 
a manufacturer of a prescription drug or prescription 
medical device does not have the responsibility for warn-
ing the patient of potential dangers. Instead, the manu-
facturer must warn the health care provider who 
prescribes the drug or device and the nurses who will 
provide the drug or the device to the patient. Doctors 
and nurses are responsible for knowing the potential 
dangers and for including warnings in their instructions 
to the patients. 

 Exceptions to this requirement, when the patient 
must be directly warned (as through mass media newspa-
per communications), include situations in which (1) the 
drug may be given without an individual prescription (e.g., 
with mass inoculation for polio), and (2) federal Food and 
Drug Administration regulations require package inserts 
(  Lukaszewicz v. Ortho Pharmaceutical Corporation,  1981 ). 
The majority of state laws now require that pharmacists 
have this same duty to warn when a prescription is filled 
for an individual patient.  

  COLLECTIVE AND ALTERNATIVE LIABILITY 

 Currently, two theories are emerging to aid plaintiffs 
who previously could not prove which manufacturer 
was at fault.  Collective liability  stems from coopera-
tion by several manufacturers in a wrongful activity 
that by its nature requires the participation of more 
than one wrongdoer (concert of action). All the wrong-
doers’ actions result in an inadequate industry-wide 
standard of safety as to the manufacture of a product 
(enterprise liability).  Alternative liability  applies when 
two or more manufacturers commit separate wrongful 
or unreasonable acts, only one of which injures the 

 This area of law is really a mixture of tort and con-
tract law. The expressed and implied warranties of fitness 
for a particular purpose and of merchantability are based 
in contract law. Tort law concerns the liability of a person 
in a civil action against the person or property of another 
and the violation of a duty owed the injured party. The 
warranties (from contract law) form the basis for finding 
liability without fault (from tort law) for injuries caused by 
the use of products. 

 The first hurdle for the plaintiff in products liability 
cases is to prove that there has been a sale of a product 
rather than the mere delivery of a service. The distinction 
is crucial because a products liability action does not exist 
if there is no sale of a product. For example, in   Hughes v. 
Taylor Regional Hospital  (2012) , the nurse supplied a rinse-
free shampoo cap to the patient’s family member after the 
patient noted he had a problem with his hair. The family 
member used the rinse-free shampoo cap to wash the 
patient’s hair; subsequently, the patient complained that the 
shampoo cap had given him scab-like burns in his head 
and caused his hair to fall out. In finding that the hospital 
was not liable to the patient, the court noted that the hospi-
tal is not considered a retailer of the product when a per-
sonal care item is provided to the patient. The court noted 
that the result would have been different if the nurse had 
misused the cap and somehow injured the patient. 

 A second issue for products liability cases concerns 
defining products as opposed to services. A product has 
been defined as “something produced by human or 
mechanical effort or by natural processes” ( American 
Heritage Dictionary, 2012 , definition 1). For years, 
debate has centered around blood transfusions and 
whether they are products or services of a hospital. While 
some initial cases determined that blood transfusions 
were products for purposes of products liability cases, 
the majority of states have now passed “blood shield” 
laws designed to prohibit the imposition of strict product 
liability against blood suppliers, blood product manufac-
turers, and health care workers in cases that involve the 
inadvertent use by health care workers of defective blood 
products. These “blood shield” laws state that blood and 
blood products are not “products” subject to strict prod-
uct liability if they are defective. 

 A third issue concerns unavoidably unsafe products. 
To be considered unavoidably unsafe, a product must con-
tain the following three criteria: 

    1.   Its benefits must greatly outweigh its risks.  
   2.   Its risks cannot be eliminated.  
   3.   No safer product exists as an alternative.   

 If these three elements are validated, the manufacturer 
will be held liable for injuries only if there was failure to 
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plaintiff, but the plaintiff cannot identify the actual 
cause-in-fact defendant. 

 These theories rapidly emerged in light of the dieth-
ylstilbestrol (DES) lawsuits. Women injured by the drug 
directly and through their offspring attempted to sue man-
ufacturers for failing to adequately test and label the drug 
and thus to warn of its risks. But it was virtually impossi-
ble to identify the manufacturer of the particular DES they 
took. This occurred because of (1) inadequate long-term 
record keeping by pharmacies, (2) the widespread practice 
of prescribing generic drugs, and (3) failure of the DES 
tablets to identify the manufacturer. Under these newer 
liability theories, injured women and their daughters 
gained compensation for the industry’s failure to ade-
quately test the drug on fetuses and to warn of its risks.  

  CAVEATS IN PRODUCTS LIABILITY 
LAWSUITS 

 Several issues influence whether a products liability action 
will be brought and whether it will succeed. 

    1.   States often follow strict liability in medical or health-
related causes of actions. Not to allow a strict liability 
cause of action would place an unfair burden on the 
plaintiff. Indeed, even with such a cause of action, 
compensation has been denied persons injured in 
health care settings.  

   2.   The defendant must be a commercial supplier or be 
determined to be a commercial supplier for a 
products liability cause of action to exist in most 
jurisdictions.  

   3.   The cause of action must be based on a sold product 
and not a service, or no action will exist under prod-
ucts liability.  

   4.   There may also be a negligence cause of action. If the 
defendant passes all the hurdles and successfully 
defends against a products liability cause of action, 
the plaintiff may still be able to prove negligence.     

  EXERCISE 7–3 

 Think of all the equipment and products you use daily in the care of 
patients and the pharmaceutical agents you give to patients during 
the course of an average day or shift. What precautions or teachings 
do you take to further ensure safe, competent patient care?   

  SELECTED ETHICAL ISSUES 

 At least two ethical issues arise when one considers how 
defenses are voiced to protect or mitigate health care pro-
viders against possible legal accountability for their actions 
and/or words. The first issue examines the rights and 
responsibilities of health care consumers to care that is 
beneficial, delivered in a quality and timely manner, and 
respective of the need for privacy and confidentiality. 
These obligations and accountability measures must be 
considered within the ethical rights of the health care pro-
viders as they protect themselves and others from possible 
harm by disclosing possible abuse, preventing injury to 
themselves and others, and providing quality emergency 
care at the scene of accidents. 

 The second area of concern involves product liability 
and possible defenses. Courts and legal analysts struggle to 
protect the consumer while recognizing that manufacturers 
and producers of pharmaceutical agents and medical devices 
cannot predict the effectiveness and safety of a product or 
medication for each and every individual who might use 
or consume the product or medication. The issue of what is 
or is not “unavoidably unsafe” has long been debated with no 
satisfactory conclusions. Thus, the legal system has come to 
rely on the appropriateness of adequate warnings and “intent 
of use” terminology. The safety of the consumer is para-
mount, but there is also recognition that individuals will and 
do use products for other than their intended uses. How one 
balances the consumers’ ethical rights with the manufactur-
ers’ ethical rights continues to be a delicate balance.   

     Summary 

   •   Defenses are “arguments in support of or used for 
justification” and may be based on statutory law, 
common law, or the doctrine of precedent.  

  •   Defenses to intentional torts include consent, self-
defense, defense of others, necessity, access laws, 
duty to disclose laws, and qualified privilege.  

  •   Defenses to quasi-intentional torts include consent, 
truth, privilege, disclosure statutes, and immunity 
statutes.  

  •   Defenses to nonintentional torts include release, 
contributory negligence, comparative negligence, 
assumption of the risk, and statute of limitations.  

  •   Additional types of defenses include products lia-
bility, collective liability, and alternative liability 
defenses.  

  •   Ethical issues in this area of the law present unique 
obligations and duties for both the health care con-
sumers and health care providers.    
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  Apply Your Legal Knowledge 
   1.    Which of the available defenses are more commonly used by 

professional nurses? Why?   
   2.    How do statutes of limitations protect professional nurse-

defendants? Do they also protect the injured parties?   
   3.    Can products liability defenses prevent injured parties from 

showing negligence and liability against professional nurse 
practitioners?   

   4.    Are there defenses that serve only to protect health care pro-
viders or could any of these defenses also be used to protect 
health care consumers?    

  YOU BE THE JUDGE 
 The patient was in surgery to remove moles from her back and 
left eyebrow. She was lightly sedated and was receiving oxygen. 
When the surgeon activated the Bovie instrument to remove the 
mole near her eyebrow, the spark caused a flash fire that was aug-
mented by the supplemental oxygen that the patient was receiv-
ing. The surgical team responded immediately and the fire was 
quickly extinguished. The patient, however, incurred second-
degree burns to the left side of her face, leaving permanent scars 
and reducing her vision in the left eye. 

 She filed a lawsuit for negligence and fraudulent con-
cealment against the surgeon, nurse anesthetist, and hospital. 
The initial trial court found in favor of the plaintiff, awarding 
damages for malpractice and an additional $425,000 in dam-
ages for fraudulently concealing facts about the incident from 
the patient. At the appellate level, the defendants argued that 
there was no concealment of the incident in that they did 
what was required of them; namely that they informed the 

patient that there had been a fire, detailed the injuries that 
were caused by the fire, and recommended appropriate treat-
ment options to her. 

  QUESTIONS 

   1.    Were there damages that should be paid to this patient for 
negligence?   

   2.    Who should be the individuals responsible for these dam-
ages? For example, is the surgeon the individual most liable 
for the damages owed to the patient?   

   3.    Should the Bovie manufacturer also have been included in 
the lawsuit?   

   4.    Are there any defenses that the defendants could cite that 
would mitigate their liability to this patient?   

   5.    How should the court decide the damage awards in this instance?     
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   3.   Compare and contrast standards of informed consent.  
   4.   Describe four exceptions to informed consent.  
   5.   Describe who has responsibility for obtaining 

informed consent.  
   6.   Describe types of consent forms in use in health care 

settings.  
   7.   Analyze whose signature must be obtained to ensure 

informed consent.  
   8.   Describe one’s right to refuse consent for medical care.  
   9.   Describe the patient’s right to either consent to or deny 

consent for research.  
   10.   Discuss the issue of health care literacy as it pertains to 

informed consent.  
   11.   Discuss the various issues that arise with informed 

consent and genetic testing.  
   12.   Describe advance directives, including living wills, 

natural death acts, and durable power of attorney for 
health care and do-not-resuscitate directives.  

   13.   Discuss the purpose of the Physician Orders for Life-
Sustaining Treatment and its implementation.  

   14.   Discuss legal issues surrounding physician-assisted 
suicide.  

   15.   Analyze selected ethical issues surrounding informed 
consent and patient self-determination.   

     PREVIEW 

 In the past, informed consent was a matter 
concerning the patient and the physician, a concept 
capable of being delegated to the nurse as the 
physician thought best. Too often, the consent was 
automatic and uninformed, with patients and their 
loved ones asking far too few questions. Fortunately, 
this trend has changed, and nurses must understand 
the concept of informed consent to ensure that 
patient consent is truly valid and informed. 
Extensions of the concept of informed consent are 
patients’ rights in research, genetic testing, and 
patient self-determination. This chapter explores the 
essential characteristics of consent, the power to 
consent, and the multiple documents that assist 
individuals with decision making at the end of life.  

  After completing this chapter, you 
should be able to: 
   1.   Define  informed consent , comparing and contrasting 

informed consent with consent.  
   2.   Describe means of obtaining informed consent, 

including expressed, implied, oral, written, complete, 
and partial.  

 Informed Consent and 
Patient Self-Determination 

    Eight 
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for which he is liable in damages” (  Schloendorff v. Society of 
New York Hospitals,  1914 , at 93). 

 Thus, two essential components are involved: (1) 
the prevention of a battery and (2) the person’s right to 
control what is done to his or her body. Because of these 
rights, the health care provider has a duty to obtain con-
sent before treating a patient. Consent, therefore, is not 
contingent on a request for information or clarification 
by the patient, but must be actively sought by the health 
care practitioner.  

  CONSENT VERSUS INFORMED CONSENT 

  Consent  ,  technically, is an easy yes or no: “Yes, I will allow 
the surgery” or “No, I want to try medications first, then 
maybe I will allow the surgery.” Patients may not under-
stand or may understand only vaguely what they are allow-
ing, yet valid consent has been given. 

 The law concerning consent in health care situa-
tions is based on informed consent, which mandates to 
the primary health care provider the separate legal duty 
to disclose needed material facts in terms that patients 
can reasonably understand so that they can make an 
informed choice. There should also be a description of 
the available alternatives to the proposed treatment and 
the risks and dangers involved in each alternative. Failure 
to disclose the needed facts in understandable terms 
does not negate the consent, but it does place potential 
liability on the health care practitioner for negligence. In 
other words, without any consent given, practitioners 
may be sued for battery, an intentional tort. Without 
informed consent, practitioners open themselves to 
potential lawsuits for malpractice. 

   Wells v. Storey  (1999)  iterated this concept. In that 
case, the court noted that before a patient undergoes a sur-
gical procedure, the patient must give  informed consent  .  

     ROLE OF CONSENT 

 Generally, the health care provider’s right to treat a patient, 
barring true emergency conditions or unanticipated hap-
penings, is based on a contractual relationship that arises 
through the mutual consent of parties to the relationship. 
Informed consent is the voluntary authorization by a 
patient or the patient’s legal representative to do something 
to the patient. Informed consent is based on the mutual 
consent of all parties involved, and the key to true and valid 
consent is patient comprehension. 

 Consent becomes an important issue from a legal 
perspective in that patients may sue for battery (uncon-
sented touching) if they did not consent to the procedure 
or treatment and the health care provider proceeded with 
the procedure or treatment. Thus, patients may bring a 
lawsuit and be awarded damages even if they were helped 
by the procedure or treatment. The more current trend, 
however, is to argue consent under a negligence or mal-
practice cause of action. 

 Consent is an issue in its own realm. Consent does 
not always become a factor in a malpractice suit, although 
it may be a concurrent issue. Consent concerns the health 
care provider’s right to treat a given individual, not the 
manner in which the treatment was delivered. Thus, one 
can deliver safe, competent care and still be successfully 
sued for lack of consent. 

 The right to consent and the right to refuse consent are 
based on a long-recognized, common law right of persons to 
be free from harmful or offensive touching of their bodies. In 
a landmark case during the early part of the last century, the 
court declared the reason for consent; that case is still quoted 
today when referring to the consent doctrine. “Every human 
being of adult years has a right to determine what shall be 
done with his own body, and a surgeon who performs an 
operation without his patient’s consent commits an assault 

  KEY TERMS 
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   5.   An explanation that the patient can refuse the therapy 
or procedure without having alternative care or sup-
port discontinued (  Matter of Anna M. Gordy,  1994 ).  

   6.   The fact that patients can still refuse, even after the 
procedure or therapy has begun. For example, all 
radiation treatments need not be completed.    

  FORMS OF INFORMED CONSENT 

 Consent may be obtained in a variety of ways. Consent may 
be expressed or implied, written or oral, complete or partial. 

 Perhaps the easiest means of obtaining informed 
consent is when the consent is expressed.  Expressed 
consent  is consent given by direct words, written or oral. 
For example, after the nurse informs the patient that he or 
she is going to start an intravenous infusion, the patient 
states, “Okay, but could you place the needle in my left 
hand, since I am right handed?” As a rule, expressed con-
sent is the type most often sought and received by health 
care providers. 

  Implied consent  is consent that may be inferred by 
the patient’s conduct or that which may legally be pre-
sumed in emergency situations. Implied consent has its 
foundation in the classic case of   O’Brien v. Cunard Steam-
ship Company  (1899) . In that case, a ship’s female passenger 
joined a line of people receiving vaccinations. She neither 
questioned nor refused the injection. In fact, she willingly 
held out her arm for the vaccination. Later, she unsuccess-
fully sued for battery. 

 In the preceding example, rather than stating that he 
or she would allow an intravenous infusion to be started, 
suppose the patient merely extended the left arm and said 
nothing. The reasonable practitioner could infer from the 
conduct that the patient both understood the therapy and 
consented by action. Implied consent is frequently 
obtained by health care practitioners for minor procedures 
and routine care. Implied consent may be presumed to 
exist in true emergency situations. For  emergency consent , 
patients must not be able to make their wishes known, 
and a delay in providing care would result in the loss of life 
or limb. An important element in allowing emergency 
consent is that the health care provider has no reason to 
know or believe that consent would not be given were the 
patient able to deny consent. For example, the health care 
provider may not wait until the patient loses conscious-
ness to order treatment that the patient had previously 
refused, such as a blood transfusion for a known Jehovah’s 
Witness patient. 

   Allen v. Rockford Health Systems, Inc.  (2006)  clari-
fied the need to proceed using implied consent in a medi-
cal emergency. The police had stopped an individual 
driving 5 miles per hour on the wrong side of the road at 

There are two components: The patient must be fully 
informed, and there must be voluntary consent. “Lack of 
informed consent is a separate and distinct basis for a law-
suit. Theoretically, a patient can sue for lack of informed 
consent even when there has been no malpractice” (  Wells v. 
Storey,  1999 , at 1037). 

 The doctrine of informed consent developed from 
negligence law as the courts began to realize that, although 
consent may have been given, insufficient information 
was imparted to form the foundation of an informed deci-
sion. The right to informed consent did not become a 
judicial issue in the United States until 1957. In a land-
mark decision, the California courts found a doctor negli-
gent for failing to explain the potential risks of a vascular 
procedure to a patient subsequently paralyzed by the pro-
cedure (  Salgo v. Leland Stanford, Jr., University Board of 
Trustees,  1957 ). 

 Some courts have extended the right to informed 
consent to what might be called informed refusal .  
 Informed refusal  demands that the patient be fully 
informed of risks or complications that may occur if the 
patient does not consent to a recommended therapy or 
diagnostic screening test.   Truman v. Thomas  (1980)  was 
one of the first cases to recognize this important corollary 
to informed consent. In that case, the court awarded dam-
ages against a physician for failure to inform the patient of 
the potential risks of not consenting to a recommended 
Papanicolaou (Pap) smear.  

  INCLUSIONS IN INFORMED CONSENT 

 To be informed, patients must receive, in terms they can 
understand and comprehend, the following information: 

    1.   A brief but complete explanation of the treatment or 
procedure to be  performed  (  Anderson v. Louisiana 
State University,  2006 ).  

   2.   The name and qualifications of the person to perform 
the procedure and, if others will assist, the names and 
qualifications of those assistants (  Grabowski v. Quig-
ley,  1996  ;    Luettke v. St. Vincent Mercy Medical Center , 
2006 ;   Lugenbuhl v. Dowling,  1996 ).  

   3.   An explanation of any serious harm that may occur 
during the procedure, including death if that is a 
realistic outcome. Pain and discomforting side effects 
both during and following the procedure should also 
be discussed (  Caldwell v. Anekwe , 2008 ;   DeNeui v. 
Wellman , 2009 ;   Gessner v. Somer , 2010 ).  

   4.   An explanation of alternative therapies to the proce-
dure of treatment, including the risk of doing 
nothing at all (  Hinman v. Russo , 2006 ;   Wecker v. 
Amend,  1996 ).  
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 The family sued and prevailed at the lower court 
level. The appellate court rejected the verdict. The patient 
in this case had signed a surgical consent form allowing 
other donors’ blood to be used if additional blood was 
required. Even though the patient had indicated to family 
members that he did not want a stranger’s blood, the court 
ruled that his earlier signed consent form was valid and 
superceded any oral statements. 

 Consent may be partial or complete. The patient 
may authorize the entire treatment or procedure or only 
part of the proposed therapy. For instance, if the patient 
authorizes a breast biopsy, but refuses to sign the consent 
form for a mastectomy based on the biopsy results, only a 
biopsy may be performed. The health care practitioner 
would then need to have a separate consent form signed 
before performing the mastectomy, should such surgery 
prove necessary.  

  STANDARDS OF INFORMED CONSENT 

 The various jurisdictions apply  standards of disclosure  for 
informed consent in one of two ways. These tests or stan-
dards of disclosure have evolved to ensure that patients are 
informed in their decisions and to allow a means of deter-
mining the adequacy of the disclosure. 

  Physician-based standards  ,  sometimes referred to 
as  professional practice standards , generally require the phy-
sician or primary health care provider to disclose the risks, 
benefits, and alternatives to a treatment in the same man-
ner that other “reasonable prudent practitioners” would 
employ. The professional community and customs thus 
establish the amounts and types of information that should 
be disclosed.  Patient-based standards  ,  sometimes known 
as  materiality standards  ,  hold the practitioner responsible 
for disclosing information on the risks, benefits, and alter-
natives to a treatment that other “reasonable patients” 
would need in order to make an informed decision. This 
standard, now held by most of the states, is predicated on 
information that should be disclosed to the hypothetical 
responsible patient. In previous years, there was a variation 
of the patient-based standard that held that the informa-
tion to be disclosed must have met the standards of 
the person receiving the information rather than those of the 
hypothetical reasonable person. This standard has now 
almost totally been eroded, primarily because legislatures 
and judges perceived it unreasonable to expect primary 
health care providers to know a specific patient’s informa-
tional needs. 

 A new standard for informed consent that has been 
emerging over the past few years is  shared medical deci-
sion making , a process in which the primary health care 
provider gives a patient the relevant risks and benefits for 

2:45 a.m. A breathalyzer test was negative, and the indi-
vidual was taken to the local emergency center. At the 
emergency center, the patient was hostile, verbally abusive 
to staff members, could not walk a straight line, was 
drowsy, and had slurred speech. She had a prescription 
bottle, labeled for another person, for 20 Soma tablets. The 
prescription had been filled the previous day, and there 
were seven tablets in the bottle. 

 Suspecting a drug overdose, the physician ordered 
blood work, a straight catheterization for a urine sample, 
Narcan, and activated charcoal. The patient vehemently 
fought against these treatments, stating she wanted none of 
them. After her release from the institution, she sued the 
staff and institution for assault and battery as there had 
been no consent given for any of the procedures and treat-
ments administered to her. 

 The court, in discounting any liability on the part of 
the health care providers and institution, noted that it is 
not possible to obtain consent from a patient when the 
patient is mentally incompetent to make medical deci-
sions. The caregiver is not required to obtain consent to 
treatment if the treatment is necessary to protect the 
patient’s health and it is impossible or impractical to 
obtain consent from the patient or from a family member 
or other individual authorized by law to consent on the 
patient’s behalf. 

 Consent may be implied by law, as in the instance in 
which the patient is a minor and the parent, or the state 
standing in the place of a parent, consents to treatment. 
The law implies the minor’s consent for the treatment. 

 Consent may be given orally or may be reduced to 
writing. Unless state law or the institution’s policies and 
procedures mandate written consent, the law views oral 
and written consent as equally valid. As a precaution, 
health care providers should recognize that oral consent is 
much more difficult to prove should consent or lack of 
consent become a legal issue. To prevent such court issues, 
most health care institutions require written consent. 

 Health care providers should also recognize that 
the signed consent form takes precedence over any oral 
statements that an individual may have made (  Tobin v. 
Providence Hospital,  2001 ). In  Tobin,  a patient had three 
units of his own blood drawn and stored before he had 
hip replacement surgery. Complications following the 
surgery caused him to require a fourth unit of blood; an 
hour after the fourth unit of blood was started, the 
patient experienced complications. His blood pressure 
dropped, and he became hemodynamically unstable and 
began bleeding. He died the following morning. The 
autopsy revealed that he had disseminated intravascular 
coagulation (DIC), a rare complication caused by the 
blood transfusion. 
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 To bring a successful malpractice suit based on 
informed consent, the plaintiff must be able to show, by a 
preponderance of the evidence, all of the following: 

    1.   There was a duty on the part of the health care pro-
vider to know of a risk or alternative treatment.  

   2.   There was a duty on the part of the health care pro-
vider to disclose the risk or alternative treatment.  

   3.   There was a breach of the duty to disclose.  
   4.   If the health care occurs in a state where the reason-

able patient standard is used, a reasonable person in 
the plaintiff ’s position would not have consented to 
the treatment if he or she had known of the outstand-
ing risk.  

   5.   The undisclosed risk caused the harm, or the harm 
would not have occurred if an alternative treatment 
plan was selected.  

   6.   The plaintiff suffered injuries for which damages can 
be assessed.     

all treatment alternatives pertinent to the patient’s disease 
or condition and the patient shares with the primary 
health care provider relevant personal information that 
might make one treatment or therapy more appropriate 
for the specific patient. Both parties then use this informa-
tion to come to a mutual decision regarding the appropri-
ate course of therapy or treatment plan. Advocates of 
shared medical decision making see this type of standard 
as preferred because of improvements in patient autonomy 
and comprehension, the ability to reduce unwanted medi-
cal procedures and services, and its potential for increased 
communication and trust between primary health care 
providers and patients. Given the current movement in 
U.S. health policy toward increased consumer responsibil-
ity in funding medical treatments, considering whether 
patients receive sufficient information and decision sup-
port to enable them to meaningfully participate in their 
health care has taken on new importance. 

  Ethical Scenario 8–1 

 Limitation on Informed Consent 

 Mr. and Mrs. Urkovitsch had their 2-year-old daughter 
admitted to the hospital for evaluation of her continu-
ing “breathing problems and blue fingertips.” They have 
recently moved from their native country to the United 
States and speak limited English. After diagnostic tests 
were completed, a diagnosis of severe cardiac cardio-
megaly and aortic stenosis has been made. The pediat-
ric cardiologist and the cardiovascular surgeon caring 
for the child feel that the parents do not have the needed 
education to fully comprehend the severity of the child’s 
diagnosis, and that only minimal informed consent is 
needed as “they will not understand anyway.” Through 
an interpreter, the two physicians have informed the 
parents of the fact that the child requires surgery, but 
that “everything will be fine after the surgery.” 

 The parents ask the nursing staff additional ques-
tions, such as what type of surgery their daughter is 
about to have, how long she will be in the hospital, and 
when she will be able to play with the other children 
again. Additionally, the parents have told the nursing 
staff that they understand their daughter is quite ill and 
are very worried about her future. 

 You and your colleagues are concerned about the 
parents’ comments as well as the apparent disconcern 
for informed consent on the part of the child’s physi-
cians. Discuss the ethical principles underlying this sit-
uation, from the aspect of the parents, the nursing staff, 
and the physicians. How do you begin to assure that the 
ethical rights of this child and her parents are met?  

  EXERCISE 8–1 

 Explore your own state’s requirements for standards of informed 
consent. How did you go about discovering these standards? Do 
elective procedures and emergency situations use the same standard 
of informed consent?   

  EXCEPTIONS TO INFORMED CONSENT 

 The courts recognize the following four exceptions to the 
need for informed consent in circumstances in which con-
sent is required: 

    1.   Emergency situations  
   2.   Therapeutic privilege  
   3.   Patient waiver  
   4.   Prior patient knowledge   

 From a practitioner standpoint, consent is still needed to 
prevent charges of a battery, but the informed consent 
requirements are eased. 

 Emergencies give rise to implied consent. Courts in 
some jurisdictions have recognized that, if there is time to 
give information, a limited disclosure may be valid. If no 
time exists or the patient is incapable of understanding by 
virtue of the physical disability, then no information need 
be given. 

 Therapeutic privilege ,  sometimes referred to as  ther-
apeutic exception,  has its origins in the common law 
defense of necessity.  Therapeutic privilege  allows primary 
health care providers to withhold information based on 
sound medical judgment that the patient is too emotionally 
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(1) the primary health care provider is an employee or 
agent of the hospital, or (2) the hospital knew or should 
have known of the lack of informed consent and took no 
action. Court cases and individual state statutes have 
repeatedly upheld this second principle. 

 The institution becomes responsible for informed 
consent only if those primarily responsible for ensuring 
that informed consent is obtained are employed by the hos-
pital or institution or only if the hospital fails to take appro-
priate actions when informed consent is not obtained and 
the hospital is aware of that omission (  Anderson v. Louisi-
ana State University , 2006 ). In  Anderson,  the court restated 
the position that it was not relevant that the nurse was the 
individual who asked a patient to sign the informed con-
sent form. “The physician has the legal responsibility to 
communicate with the patient about the benefits, risks and 
alternatives of the proposed procedure and to obtain the 
patient’s consent. The physician may delegate to a nurse the 
task of properly completing the consent form and obtain-
ing the patient’s signature” (  Anderson v. Louisiana State 
University,  2006 , at paragraph 6). Courts and health care 
providers feel that to allow liability and thus to allow the 
hospital to monitor consent procedures and the actual dis-
closure of material facts upon which to base informed con-
sent would destroy the health care provider’s professional 
relationship with the patient. 

 Nurses can, however, create accountability for 
informed consent through their actions. In   Rogers v. T. J. 
Samson Community Hospital  (2002) , a nurse took upon 
herself the task of explaining a surgical procedure, the pos-
sible complications of the procedure, and available alterna-
tives. This, said the court, opened the hospital and the 
nurse to liability. By taking on this task, which is the physi-
cian’s responsibility, nurses expose the hospital as well as 
themselves to potential liability. The court also noted that 
the information that was given to the patient did not need 
to be incorrect; the giving of information exposed the 
potential liability of the nurses and hospital. 

 Contrast the  Rogers  case with   Hinman v. Russo  
(2006) . In  Hinman,  the nurse explained Lasik eye surgery 
to a patient, ensuring that the patient read, initialed each 
page, and signed the final page of the standard-patient con-
sent form, which fully advised the patient of the side effects 
that could occur. She did not discuss with the patient alter-
native therapies to Lasik vision-correction surgery, as the 
physician had previously determined that this patient was 
not a viable candidate for either radial keratotomy or clear 
lensectomy. When the patient sued for poor vision follow-
ing the procedure, the court of appeals found no liability 
on the part of the nurse or her employer. It was irrelevant, 
stated the court, that alternative procedures unsuited to the 
patient were not discussed with her. 

or mentally unable to fully understand and that revealing 
the information would potentially harm the individual. 
The detrimental nature of the information must be more 
than fear that the information would lead to the patient’s 
refusal. “The disclosure of the information should pose 
serious and immediate harm to the patient, such as prompt-
ing suicidal behavior” ( van den Heever, 2005 , p.  420 .) In 
using this defense, the primary health care provider justi-
fies its use based on actual danger or patient incompetence, 
not merely on the principle of beneficence. 

 Therapeutic privilege is not favored by the courts, 
as it is a form of intentional nondisclosure. Courts have 
held that a relative must concur with the decision to inter-
vene medically and that this relative must be given full 
disclosure, whereas other courts have held that no relative 
need give concurrent consent. After the risks of patient 
harm have abated, the primary health care provider must 
then fully disclose the previously withheld information to 
the patient. 

 The patient may also agree to a  waiver  of the right to 
full disclosure and still consent to the procedure. The 
caveat in this instance is that the health care provider must 
avoid suggesting such a waiver. The waiver, to be valid, 
must be initiated by the patient. Such a waiver may be seen 
when patients tell the primary health care provider that 
they do not want to know the potential risks or complica-
tions associated with a specific procedure. 

  Prior patient knowledge  involves the patient to 
whom the risks and benefits were fully explained the first 
time the patient consented to the procedure. Liability 
does not exist for nondisclosure of risks that are public or 
common knowledge or that the patient had previously 
experienced. Often prior patient knowledge is encoun-
tered in patients who require multiple treatments for the 
same condition or disease, such as the individual who is 
having three or four chemotherapy infusions over a 
12-week period. 

 Obtaining informed consent is a two-step process: 
communicating information to patients so that they can 
make informed decisions and documenting that decision. 
Communicating the plan of care is typically the role of the 
primary health care provider who performs the procedure 
or treatment. Most nurses, however, participate in the doc-
umentation phase.  

  ACCOUNTABILITY FOR OBTAINING 
INFORMED CONSENT 

 The physician or independent practitioner has the respon-
sibility for obtaining informed consent (  Anderson v. Louisi-
ana State University , 2006 ). Individual hospitals have 
no responsibility for obtaining informed consent unless 
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consent in one of several ways. Given that consent must be 
obtained for all procedures and treatments, not just medi-
cal procedures, one realizes the vast impact of this doc-
trine. This does not mean that nurses obtain written 
consent each time they give an injection or turn a patient. 
Most nursing interventions rely on oral expressed consent 
or implied consent that may be readily inferred through 
the patient’s actions. 

 What the doctrine of informed consent means is 
that nurses must continually communicate with a patient, 
explaining procedures and obtaining the patient’s permis-
sion. It also means that the patient’s refusal to allow a cer-
tain procedure must be respected. Know the state laws on 
allowing the patient to refuse life-sustaining treatment. 
Even if the patient validly refuses life-sustaining treat-
ment, the nurse could face charges for honoring or failing 
to honor this request. Each state has its own laws and 
applications of the laws. If the patient is unable to com-
municate, permission may be derived from the patient’s 
admission to the hospital or obtained from the patient’s legal 
representative. 

 A very real concern for nurses is obtaining consent 
for the nursing aspects of medical procedures in which the 
primary procedure is performed by another practitioner. 
An example of such a concern is with postoperative care. 
Should the patient be taught about postoperative care 
before surgery, or is it more advantageous to wait until after 
the surgery has been performed? Who is responsible for 
teaching postoperative care; is it the primary health care 
provider or the nursing staff? The answers from a legal per-
spective are far from clear. Possibly the best way to handle 
this dilemma is for the nurse to wait until after the patient 
has consented to the surgical procedure to give postopera-
tive care information. This approach prevents interference 
with the physician–patient relationship and avoids poten-
tial conflicting explanations. 

 Another approach is to have postoperative teach-
ing materials and films developed to orient the patient to 
the entire procedure. This approach may be augmented 
by having a nurse available for questions or clarifications 
as needed. Many hospitals have implemented this 
approach with major procedures and operations such as 
heart catheterizations, vascular arteriography, and open-
heart surgery. 

 A third area of concern for the nurse is in obtaining 
informed consent for medical procedures provided com-
pletely by another practitioner. This obvious area of con-
cern was perhaps the first one identified by most nurses. 
Nurses traditionally have been the health care providers 
obtaining the patient’s signature on consent forms for sur-
gical or medical therapies performed by physicians. Some 
hospitals continue to permit nurses to obtain the patient’s 

 Institutional policy and procedure can also make 
nurses accountable for informed consent (  Villines v. North 
Arkansas Regional Medical Center,  2011 ). The patient was 
scheduled to have surgery to remove kidney stones in an 
institution whose policy was to have separate informed 
consent forms for anesthesia and surgery. The nurse’s role 
was limited to verifying that consent had been given before 
the nurse signed the informed consent form as a witness to 
the patient’s signature. Specifically, the nurses were to ver-
ify the following before signing as a witness: 

   •   Information about the surgery was provided to the 
patient before the surgery;  

  •   An explanation was provided to the patient by the 
anesthesia provider;  

  •   The patient or patient’s healthcare surrogate decision 
maker gave consent to the treatment after discussion;  

  •   The patient or surrogate was given the opportunity 
to ask questions about the proposed treatment and 
all of these questions were answered fully;  

  •   All the blanks on the form were filled in with the 
necessary information; and  

  •   The patient or surrogate signed the form.   

 The nurse caring for this patient had the patient sign 
the anesthesia consent form, which was blank as to the type 
of anesthetic agent to be used during the surgical proce-
dure. Nor had the anesthesia provider met with the patient 
or given the patient any information before the patient signed 
the form at the nurse’s request. 

 During the surgery, the anesthesia provider had diffi-
culty administering the spinal block, making numerous punc-
ture wounds in the patient’s back. The patient later developed 
a serious inflammatory condition caused by the multiple 
puncture wounds and he sued the medical center for malprac-
tice and failure to obtain informed consent for the procedure. 

 The court agreed that it is not a nursing responsibil-
ity to obtain informed consent for anesthesia. That was the 
legal responsibility of the anesthesia provider. However, the 
medical center’s policy for its employee nurses with regard 
to informed consent was much greater than merely having 
the patient sign the necessary paperwork. In this institu-
tion, it is a nursing responsibility, not to provide the infor-
mation necessary for informed consent, but rather to verify 
that the patient has been given the necessary information 
by the provider to make a truly informed decision to con-
sent to surgery and/or anesthesia. That essential nursing 
responsibility was completely absent in the present case. 

  Nurses’ Role in Obtaining Consent 

 Nurses who are not independent practitioners may 
become involved in the process of obtaining informed 
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  CONSENT FORMS 

 Essentially two types of consent forms are presently in use. 
The blanket consent form that is required before admission 
is sufficient for routine and customary care. Routine and 
customary care may also be implied from the patient’s vol-
untary admission into the hospital; therefore, this initial 
blanket consent form is needed only for insurance coverage 
and assignment of benefits. 

 Specific consent forms provide information, such 
as the name and description of the procedure to be per-
formed. Usually, the form also includes a section stating 
that (1) the person who signed the form was told about 
the medical condition, risks, alternatives, and benefits of 
the proposed procedure, and (2) any and all questions 
have been answered. With this type of form, the physi-
cian and hospital can validate that no battery occurred 
because consent was given. However, the plaintiff may 
still be able to convince a court that informed consent 
was not given. 

 A second type of specific consent form attempts to 
prevent this latter possibility. This second specific type of 
form is a detailed consent form that lists the procedure, 
consequences, risks, and alternatives. Many states are now 
mandating this type of form through statutory medical dis-
closure panels. 

 Most of these forms have the following elements: 

    1.   Signature of the competent patient or a legal repre-
sentative  

   2.   Name and full description of the proposed procedure  
   3.   Name of the person or persons to perform the procedure  
   4.   Description of risks and alternatives of the proposed 

procedure, including no treatment  

signature on the consent form. Other hospitals, to avoid 
this potential liability, prohibit nurses from obtaining sig-
natures on consent forms. 

 It is important that nurses understand that the pri-
mary health care providers may legally delegate the respon-
sibility of obtaining the patient’s informed consent to 
nurses. As the  Anderson  case illustrates, physicians retain 
their accountability for informed consent even if they del-
egate responsibility for having the patient sign the consent 
form. Most hospitals have begun to prohibit primary care 
practitioners from delegating the accountability for obtain-
ing informed consent to nurses. Once nurses become an 
integral part of the informed consent process, then the hos-
pital generally also assumes liability under the doctrine of 
 respondeat superior .  The doctrine of  respondeat superior  is 
described in depth in  Chapter   13   .   

 Nurses also have an important role if patients subse-
quently wish to revoke their prior consent or if it becomes 
obvious that a patient’s already-signed informed consent 
form does not meet the legal standards of informed con-
sent. Most nurses have been faced with the problem of what 
to do when it becomes all too clear that the patient does not 
understand the procedure to be performed or believes that 
there are no major risks or adverse consequences inherent 
in the procedure. Nurses then have an obligation to inform 
the primary health care provider that informed consent is 
lacking. This may be done by contacting both the immedi-
ate supervisor and the primary health care provider. 

 The court in   Muskopk v. Maron  (2003)  outlines what 
can happen when the nurse fails to bring such information 
to the physician’s attention. In that case, the patient had 
been diagnosed with carpal tunnel syndrome in both hands. 
She was at that time asymptomatic in the left hand, and the 
surgery was scheduled for a right-hand correction of the 
carpal tunnel syndrome. The paperwork and the surgical 
preparations, however, were for surgery on the patient’s left 
hand. The patient told the nurse in the preoperative area 
that she was having surgery on her right hand, as that was 
the side where the patient was experiencing the most pain 
and limitations. The nurses informed no one of this conver-
sation, and the surgery was done on the patient’s left hand. 
The court ruled that the patient could proceed with her law-
suit against both the surgeon and the nurse for malpractice. 

 In its holding, the court noted that a nurse has a legal 
duty to investigate in this type of situation. The nurse must 
first review the paperwork with an open mind to the pos-
sibility that the paperwork could be wrong and the oral 
comments of the patient correct. If the paperwork does not 
match what the patient is stating, the nurse has the duty to 
contact the physician and explain the issue. Secondly, all 
efforts to correct the situation should be noted in the 
patient record.   

  EXERCISE 8–2 

 A patient is admitted to your surgical center for a breast biopsy 
under local anesthesia. The surgeon has previously informed 
the patient of the procedure, risks, alternatives, desired out-
comes, and possible complications. You give the surgery permit 
form to the patient for her signature. She readily states that she 
knows about the procedure and has no additional questions; 
she signs the form with no hesitation. Her husband, who is vis-
iting with her, says he is worried that something may be said 
during the procedure to alarm his wife. What do you do at this 
point? Do you alert the surgeon that informed consent has not 
been obtained? Do you request that the surgeon revisit the 
patient and reinstruct her about the surgery? Because the 
patient has already signed the form, is there anything more you 
should do?    
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the patient’s state of mind on the issue of whether the 
patient gave informed consent (  Anderson v. Louisiana 
State University , 2006 ). 

   Confidential v. Confidential  (2010)  is a case that was 
allowed to proceed for lack of informed consent in the 
absence of medical malpractice.  Confidential  concerned an 
elderly resident of a nursing home who was given multiple 
doses of psychotropic medications without his consent. 
The court ruled that these medications required that the 
physician obtain informed consent prior to their adminis-
tration. The court also noted that this was not a case where 
a true emergency existed and immediate action was 
needed, thus prior informed consent was mandatory. 

 Consent forms may be absent or the form may not 
address the performed procedure, and the nurse then has a 
duty to ensure that the physician and hospital administra-
tive staff are knowledgeable of the deficiency. In a case 
decided by the Court of Appeals of Wisconsin, the physi-
cian performed an intraoperative tubal ligation during a 
cesarean section (  Mathias v. St. Catherine’s Hospital, Inc.,  
1997 ). When the surgeon asked for the instrument to do 
the tubal ligation, two nurses circulating in the delivery 
room looked for a signed consent form in the patient’s 
chart and told the surgeon there was no consent form for a 
tubal ligation. The surgeon performed the tubal ligation 
despite the lack of a signed consent form. Three days later, 
one of the nurses who had been in the delivery room 
brought the patient a standard consent form for tubal liga-
tion and asked her to sign it “just to close up our records.” 

 The patient filed suit on the grounds of lack of 
informed consent. Nevertheless, the court held that the 
hospital and nurses faced no legal liability for the patient’s 
civil lawsuit. To be able to rule in favor of the hospital, the 
court needed only to judge the nurses’ actions at the time of 
the tubal ligation. The nurses in the delivery room checked 
the patient’s chart to ascertain whether the appropriate sig-
nature was present on the informed consent form. One of 
the nurses informed the physician that there was no con-
sent form for the procedure and observed the physician 
acknowledging hearing that fact. 

 At this point, the court said, the nurses had no legal 
duty to take further action. The court said that it may have 
been a clerical mistake that the form was absent or there 
may have been some other valid reason the surgeon con-
tinued with the operation. It is not necessarily true that the 
surgeon was performing an unauthorized procedure 
merely because there was no consent form on the chart. In 
any event, the nurses were not at fault. What happened was 
beyond the scope of their legal liability. The hospital also 
was not to blame, either as the nurses’ employer or for hav-
ing provided the operating room to this surgeon, who 
practiced independently. 

   5.   Description of probable consequences of the pro-
posed procedure  

   6.   Signatures of one or two witnesses according to 
state law   

 With such detailed forms, nurses should remember 
the following. First, witnesses are not required to make the 
consent valid. Witnesses merely attest to the competency 
of the patient signing the form and to the genuineness of 
the signature, not that the patient had all the information 
needed to make an informed choice. Although nurses 
need not be witnesses for the consent form to make it 
valid, if they observe the signature and chart that such 
information was given at the time of the signing of the 
consent form, they would make excellent witnesses in an 
ensuing medical malpractice case (  Anderson v. Louisiana 
State University , 2006 ). 

 A case that illustrates the fact that nurses signing the 
informed consent form as witnesses do not make the hos-
pital more liable in resulting malpractice lawsuits is   Auler 
v. Van Natta  (1997) . The patient had signed a consent 
form for a modified radical mastectomy and immediate 
reconstruction with a  latissimus dorsi  flap. When the 
patient later learned that a saline implant had been used, 
she sued the physician and the hospital. Before going to 
trial, the hospital asked to be nonsuited in the case, and 
the court agreed. The hospital, the court held, did not gra-
tuitously take upon itself the duty to inform the patient 
and get her consent merely because a registered nurse 
signed her name on the informed consent form as a wit-
ness to the patient’s signature. 

 Consent may be withdrawn at any time. Nothing in 
the written form precludes the patient’s right to withdraw 
his or her consent at will. Consent forms, although strong 
evidence of informed consent, are not conclusive in and of 
themselves. Several challenges have surfaced, including 
the following: 

    1.   Technical language precluded reasonable patients 
from understanding what they actually signed.  

   2.   The signature was not voluntary, but was coerced or 
forced.  

   3.   The signer was incompetent due to impairment by 
medications previously received.   

 Note, though, that state legislatures lean toward 
decreasing the person’s traditional common-law right to 
sue for lack of informed consent in cases where there is 
no medical malpractice. In cases tried in court, the patient 
has the burden of proof to show that he or she did not 
understand and thus did not give valid consent. The sig-
nificance is that burden of proof is shifted from the defen-
dants, thus removing the difficult burden of proof as to 
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physician or other member of the health care profession. 
This assessment is often performed at the time informed 
consent is requested. Consultation with other health pro-
fessionals is always a possibility and should be performed if 
there is (1) underlying mental retardation, (2) an obvious 
mental disorder, or (3) a disease that affects the patient’s 
mental functioning. 

 Courts generally have held that there is a strong pre-
sumption of continued competency. Such cases involved 
persons whose minds sometimes wandered or who were 
disoriented at times; in one case, an individual was actually 
confined to a mental institution. In each case, the court 
sought evidence to show that the person was capable of 
understanding the alternatives to the procedure as pro-
posed and could fully appreciate the consequences of refus-
ing consent to the procedure at the time the informed 
consent was obtained (  Matter of Roche,  1996 ). 

 There are two exceptions to the legal adult’s right to 
give or to refuse informed consent. The hospital must 
seek and abide by the decision of (1) a court-appointed 
guardian and (2) a person with a valid, written power of 
attorney. Such persons will present themselves to the hos-
pital administration if they have previously been 
appointed and if the adult patient is incapable of giving or 
refusing consent. 

 In a lengthy and interesting decision, the Supreme 
Court in California also ruled that family members cannot 
make decisions for patients who are conscious: 

  If the patient is conscious, not terminally ill, not 
comatose, not in a persistent vegetative state and the 
patient has not previously signed a medical directive 
or durable power of attorney for health care deci-
sions expressing the patient’s will in this situation, 
there must be clear and convincing evidence that the 
patient wants to die or that allowing the patient to die 
is in the patient’s best interests. (  Conservatorship of 
Wendland,  2001 , at 158)  

 The case was unique in that the patient’s wife, acting 
as his legal guardian, had requested the court to order the 
hospital not to reinsert the patient’s nasogastric tube, but 
instead allow the patient to die. The patient had been 
severely injured in a single-vehicle rollover accident. He 
was initially in a coma for several months, but had regained 
consciousness by the time this court action was heard. 
Though the patient was unable to orally communicate, he 
was able to follow simple commands and appeared to be 
able to answer questions appropriately. The physician car-
ing for the patient testified that the patient did not respond 
one way or the other when asked if he wanted to die. The 
court concluded, because there was no evidence that the 
patient had expressed a will to die if he were in such a 

 A later case,   Beeman v. Covenant Health Care  (2006) , 
illustrates that hand-written notations may also be binding 
on consent forms. In this case, the patient was scheduled 
for a diagnostic arteriogram. During the procedure, the 
surgeons opted to perform an interventional angioplasty 
and stent placement because of the degree of arterial occlu-
sion. The interventional procedures resulted in an arterial 
tear, and the patient sued for lack of informed consent. 

 The presurgical consent form that the patient had 
signed included a handwritten notation that angioplasty 
and stent placement would also be possible during the 
procedure. The patient testified that the nurse explained 
the forms to him and asked if there were questions. The 
physician testified that the patient had spoken to the phy-
sician about the procedure and that the patient then 
signed the consent form. The Court of Appeals upheld 
the lower court’s verdict finding no liability on the part of 
the defendants. 

 Consent forms are considered to be valid until with-
drawn by the patient or until the patient’s condition or 
authorized treatments change significantly. Some hospitals 
use a 30-day guideline, but most hospitals prefer to have no 
set guidelines. Such guidelines could become cumbersome 
for a patient with a chronic, disabling diagnosis or for a 
patient who gave valid consent and then became incompe-
tent to renew or sign new consent forms.  

  WHO MUST CONSENT 

 Equally important to giving patients all the material facts 
needed on which to base an informed choice is that the 
correct person(s) consent to the procedure or therapy. 
Informed consent becomes a moot point if the wrong sig-
nature is obtained. 

  Competent Adult 

 The basic rule is that if the patient is an adult according to 
state law, only that adult can give or refuse consent. Most 
states recognize 18 as the age at which one becomes an 
adult, although some actions, such as marriage, might 
serve to classify the person as an adult before the legal age. 
The adult giving or refusing consent must be competent to 
either sign or refuse to sign the necessary consent forms. 
Competency, from a legal perspective, means that (1) the 
court has not declared the person to be incompetent, and 
(2) the person is generally able to understand the conse-
quences of his or her actions. There is a strong legal pre-
sumption of continuing competency. 

 The actual determination of legal competency is not 
necessarily the function of the psychiatric medical staff. It 
is usually made based on the assessment of the person by a 
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 The practitioner is cautioned to validate state laws 
and judicial decisions because family consent may not be 
valid consent in a handful of states. Lack of valid consent 
may lead to a court battle, especially if the practitioner acts 
on family consent and there was disagreement among fam-
ily members as to the course of action to take.  

  Minors 

 Most states recognize a child under 18 as a  minor  .  Parental 
or guardian consent is necessary for medical therapies 
except under the following conditions: 

    1.   The emergency doctrine applies.  
   2.   The child is an emancipated or mature minor.  
   3.   There is a court order to proceed with the therapy.  
   4.   The law recognizes the minor as having the ability to 

consent to the therapy.   

 The court in   HCA, Inc. v. Miller  (2000)  acknowl-
edged that parents not only have the right to control their 
children’s health care, they also have an obligation to see 
that it is provided. Unless the need for treatment is too 
urgent for a parent or family member to be contacted and 
asked to give consent, parental consent must be obtained 
before treatment can be given. 

 Some states also allow  in loco parentis  ,  or the ability 
of a person or the state to stand in the place of the parents. 
Look to statutory law to see who may consent in the 
absence of a parent. If there is a family consent doctrine, it 
will be a grandparent, adult brother or sister, or adult aunt 
or uncle. A newer trend is allowing minor parents to con-
sent for their children’s medical and dental treatments. 

 As with adults, the law applies the doctrine of implied 
consent for minors with medical emergencies, unless there 
is reason to believe that the parents would refuse such ther-
apy. For example, if the patient were the child of Jehovah’s 
Witness parents, medical personnel would have reason to 
believe that the parents might not consent to the giving of 
blood. The best course for the medical staff to follow if 
there is doubt about whether consent would be forthcom-
ing is to seek a  court order  for the therapy unless there is a 
true emergency or life-threatening condition. 

 If the child’s parents are married to each other or 
have joint custody, most states allow either parent to sign 
the consent form or make treatment decisions. Unless the 
divorce results in a sole custody arrangement or in total 
abrogation of parental rights, the parent with custody gen-
erally is considered the party to give or deny consent. Such 
issues are state specific, and health care providers are cau-
tioned to know their individual state law. 

 Emancipated minors are persons under the legal age 
who are no longer under their parents’ control and regulation 

physical and mental state, that it would follow the prece-
dent that this patient was mentally competent and able to 
accept or decline for himself life-sustaining treatment.  

  Incompetent Adult 

 The  legal guardian or representative  is the person who is 
legally responsible for giving or refusing consent for the 
incompetent adult. Because the law allows someone other 
than the adult to make decisions for the adult, guardians 
and representatives have a narrower range of permissible 
choices than they would if deciding for themselves. Some 
states insist that the known choices of the patient be consid-
ered first. Any expressed wishes concerning therapy or 
refusal of therapy made while the patient was still fully com-
petent should be evaluated and followed if at all possible. 

   In re Easly  (2001)  made it clear, though, that the 
court-appointed guardian does have an important role in 
determining the care the patient will receive. In that case, 
to conform with the Americans with Disabilities Act 
(ADA), a 71-year-old mentally retarded individual was 
being considered for placement in a community group 
home. Her nephew, who was her legal guardian, vigorously 
objected to any plan that would remove his aunt from the 
institution in which she had lived for the past 56 years. The 
court concluded that placement of persons who themselves 
lack the capacity to consent or refuse consent to changes in 
their placements is not governed solely by the judgment of 
their treatment professionals. Their legal guardians’ prefer-
ences must be considered as the patient’s own preference. 

 To be appointed as a legal representative or guardian, 
the court must first declare the adult incompetent. The court 
will then appoint a guardian, either temporarily or perma-
nently. If the court has reason to believe the adult is only 
temporarily incapacitated, then it will appoint a guardian 
until the adult is able to once again manage his or her affairs. 

 Guardians are usually selected from family members 
because the law holds that such persons will have the 
patient’s best interests at heart and are in a position to best 
know the patient’s desires. If the spouse of the incompetent 
adult is also elderly and ill, an adult child may be the 
appointed guardian. 

 Some persons are never adjudicated as incompetent 
by a court of law, and in selected states the family is asked 
to make decisions for the incompetent patient. For exam-
ple, an automobile accident may render the patient inca-
pable of making decisions and giving consent, and the 
physician frequently will ask the family about medical 
matters for the unconscious patient. The order of selec-
tion is generally (1) the spouse, (2) adult children or 
grandchildren, (3) parents, (4) grandparents or adult 
brothers and sisters, and (5) adult nieces and nephews. 
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Columbia allow all minors to consent to prenatal 
care; 4 states require the minor to be of a specific age 
before she can consent to prenatal care; 4 states allow 
a minor who is considered “mature” to consent; 1 
state requires parental consent during all but one 
prenatal visit during the second and third trimesters; 
13 states have no relevant policy or case law)  

   5.   Medical care for a child (30 states and the District of 
Columbia allow all minor parents to consent to med-
ical care for their child; 20 states have no relevant 
policy or case law)   

 Though all states have laws that permit minors to 
consent to one or more of the above listed services, laws 
vary greatly from state to state and health care providers 
are cautioned to investigate their individual state laws, reg-
ulations, and court decisions. Additionally, with the advent 
of the  Health Insurance Portability and Accountability Act 
of 1996  (HIPAA), if state laws require primary health care 
providers to disclose information to parents, HIPAA also 
allows this disclosure. 

 Court orders may be obtained for the care of minors 
if the parents refuse to consent to needed procedures or 
treatment, although there is a trend toward nonintervention 
unless treatment is needed to save a life. For example, hospi-
tals have obtained court orders for blood transfusions when 
the parents have refused consent for the transfusion. In   In re 
Hamilton  (1983) , the court ordered chemotherapy for a 
12-year-old girl when the parents refused consent based on 
religious grounds. That court overruled the parents to 
improve the quality of the child’s life during her final days.   

and who are managing their own financial affairs. Some 
states continue to require parents to completely surrender the 
right of care and custody of the child to prevent “runaway” 
children from coming under this classification. Such emanci-
pated minors may validly consent to their own medical thera-
pies. Examples of emancipated minors are married persons, 
underage parents, or those in the armed service of their coun-
try. Some states allow college students, living away from their 
parents, to fall in this category. 

 Mature minors may also consent to some medical 
care. This is a newer concept that is gaining legal recogni-
tion. Its origin is in family law and involves the right of the 
child to make a choice as to which parent will have custody 
of the child following a divorce. The concept of a mature 
minor was recognized as early as 1957 (  Madison v. Harri-
son  ). States that recognize the mature minor generally 
define the mature minor as a teenager between the ages of 
14 and 17 who is able to understand the nature and conse-
quences of the proposed therapy, and who independently 
makes his or her own decisions on a daily basis. 

 Obtaining valid informed consent when minors 
declare themselves to be emancipated or sufficiently mature 
to consent in their own stead can be problematic. The best 
course of action when there is a question of valid consent is to 
temporarily postpone any elective procedure or treatment 
until it is determined whether the minor can consent within 
state law. If a true emergency presents, then the practitioner 
may proceed under an emergency consent doctrine. The 
practitioner should carefully document in the medical record 
existence of valid informed consent or the need for emer-
gency care. The best course of action may be to seek parental 
consent as well as the consent of the mature minor. 

 The law also recognizes the right of minors to con-
sent for some selected therapies without informing parents 
of the treatment. The reason for these exceptions is to 
encourage minors to seek needed treatment. Informing 
parents of the treatment might prevent minors from receiv-
ing the necessary therapy. Instances for which minors may 
give valid consent include the following: 

    1.   The diagnosis and treatment of infectious, conta-
gious, or communicable diseases (all states and the 
District of Columbia)  

   2.   The diagnosis and treatment of drug dependency, drug 
addiction, or any condition directly related to drug usage  

   3.   Obtaining birth control services and devices (21 states 
permit minors to consent; 25 states place restrictions on 
minors’ right to consent to contraceptive services; 4 
states have no relevant statutory law regarding minors 
and contraceptive services)  

   4.   Treatment during a pregnancy as long as the care 
concerns the pregnancy (28 states and the District of 

  EXERCISE 8–3 

 Jimmy Chang, a 20-year-old college student, is admitted to your 
institution for additional chemotherapy. Jimmy was diagnosed 
with leukemia 5 years earlier and has had several courses of che-
motherapy. He is currently in an acute active phase of the disease, 
though he had enjoyed a 14-month remission phase prior to this 
admission. His parents, who accompany him to the hospital, are 
divided as to the benefits of additional chemotherapy. His mother 
is adamant that she will sign the informed consent form for this 
course of therapy, and his father is equally adamant that he will 
refuse to sign the informed consent form because “Jimmy has suf-
fered enough.” You are his primary nurse and must assist in some-
how resolving this impasse. What do you do about the informed 
consent form? Who signs and why? 

 Using the MORAL model, decide the best course of action 
for Jimmy from an ethical perspective rather than a legal perspec-
tive. Did you come to the same conclusion using both an ethical 
and a legal approach?  
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began to monitor her, drawing and sending blood to the 
laboratory for blood gas analysis. When the results of the 
blood gas analysis came back, the nurse decided that the 
oxygen mask was not sufficient and the nurse convinced 
the physician to intubate the patient. The patient and her 
older sister both voiced adamant disapproval of the plan 
to intubate her, and they ran from the emergency center. 
They were chased through the hospital’s corridors by 
security guards. The patient was caught, returned to the 
emergency center, strapped down in four-point restraints, 
and forcibly intubated. She recovered and later was dis-
charged from the hospital. 

 Two years later, the patient died after refusing to go 
to the hospital for an asthma attack. The family filed a law-
suit, alleging that her death was attributable to fear of hos-
pitals, doctors, and nurses stemming from the forced 
intubation incident. The court agreed and upheld their 
right to sue for wrongful death. 

 The court, in its decision, noted that a medical emer-
gency justifies nonconsensual treatment only when it is not 
possible or feasible to obtain informed consent from a per-
son legally entitled to provide or withhold consent. Even in 
a life-threatening situation, care providers cannot substi-
tute their own judgment for that of a mentally competent 
adult patient or family member. An earlier case had simi-
larly held that the patient’s right to refuse treatment out-
weighed the physician’s duty to treat (  Daniel Thor v. 
Superior Court of Solano County,  1993 ). 

 The right of refusal is not without some potential 
consequences. The patient or guardian must be informed 
that the right of refusal may mean, and most often does 
mean, that the patient’s physical condition continues to 
deteriorate and may actually hasten death. The right of 
refusal may also mean that third-party reimbursement may 
be denied, because most insurance policies have a clause 
that denies or limits reimbursement for refusing proce-
dures that would aid in the diagnosis or reduction of the 
injury or illness. 

  Limitations on Refusal of Therapy 

 In some limited instances the state may deny a patient’s 
right of refusal. These state rights exist to prevent commit-
ting crimes and to protect the welfare of society as a whole. 
Limitations on refusal center on three points: 

    1.   Preservation of life if the patient does not have an 
incurable or terminal disease  

   2.   Protection of minor dependents  
   3.   Protection of the public’s health   

 In cases filed to enforce the right to refuse care, the 
courts balance individual rights against societal rights 

  GUIDELINES 
 Informed Consent 

 Two criteria must be satisfied: 

    1.   The consent is given by one who has the legal capac-
ity for giving such consent: 
   a.   Competent adult  
  b.   Legal guardian or representative for the incompe-

tent adult  
  c.   Emancipated, married minor  
  d.   Mature minor  
  e.   Parent, state, or legal guardian of a child  
  f.   Minor for the diagnosis and treatment of specific 

disease states or conditions  
  g.   Court order    

   2.   The person(s) giving consent must fully comprehend: 
   a.   The procedure to be performed and by whom the 

procedure will be performed  
  b.   The risks involved  
  c.   Expected or desired outcomes  
  d.   Any complications or untoward side effects  
  e.   Alternative therapies, including no therapy at all     

 Source:  Legal issues in nursing: A source book for practice  by G. W. 
Guido, 1988. Norwalk, CT: Appleton & Lange.    

  RIGHT TO REFUSE CONSENT 

 The right of consent involves the  right of refusal  .  If per-
sons have the right to consent, they also have the right to 
refuse to give consent. The right to refuse continues even 
after primary consent is given. Patients or their guardians 
need only to notify the health care giver that they no longer 
wish to continue with the therapy. In some limited circum-
stances, the danger of stopping therapy poses too great a 
harm for the patient, and the law allows its continuance. 
For example, in the immediate postoperative period, the 
patient cannot refuse procedures that assure a safe transi-
tion from anesthesia. In this instance, the signed consent 
form for anesthesia allows for the safe transition during the 
early postoperative phase. 

 The right for such refusal may be based on the com-
mon law right of freedom from bodily invasion or the 
constitutional rights of privacy and religious freedom. 
This right extends to the refusal to consent for lifesaving 
treatment in most states. In   Shine v. Vega  (1999) , a young 
adult patient came into the emergency center for treat-
ment for an acute asthmatic attack. She had a history of 
asthma dating back to her early childhood. The nurse 
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  LAW ENFORCEMENT 

 Medical personnel are often requested by the police and 
other law enforcement personnel to draw blood, remove 
stomach contents, remove bullets, and the like for the pur-
pose of gathering evidence to be used against a suspect. 
The suspect will often refuse to give consent to the pro-
posed treatments and procedures. As a health care provider, 
can you legally do as requested? Or, will you open yourself 
to a potential lawsuit for battery? 

 The Supreme Court of the United States attempted 
for several years to answer these questions for the health 
care provider. In   Rochin v. California  (1950) , one of the 
earliest cases to address such issues, the court ruled that 
the “removal of stomach contents shocks the conscience” 
and refused to permit the test results on the stomach con-
tents from being introduced into evidence (at 757). Seven 
years later, the court ruled that blood drawn from an 
unconscious person could be introduced into evidence, 
showing that the driver was legally intoxicated (  Breithaupt 
v. Adams,  1957 ). 

 Finally, with the landmark   Schmerber v. California  
decision in 1966 , the court gave the health care provider 
some criteria for cooperating with law enforcement offi-
cials while staying relatively liability free. Five conditions 
must be present and documented: 

    1.   The suspect must be under formal arrest.  
   2.   There must be the likelihood that the blood drawn 

will produce evidence for criminal prosecution.  
   3.   A delay in drawing the blood would lead to destruc-

tion of the evidence.  

(  Daniel Thor v. Superior Court of Solano County,  1993 ; 
  Jefferson v. Griffin Spalding County Hospital Authority,  
1981 ;   Leach v. Akron General Medical Center,  1984 ). A 
case that specifically addressed the right of parents to 
refuse life-sustaining procedures is   HCA, Inc. v. Miller  
(2000) . The case involved the care of a neonate who was 
born weighing less than 500 grams. On the advice of 
their obstetrician, the mother and father did not desire a 
neonatologist to attend at the time of the birth, as the 
parents were of the opinion that the child, if he or she 
survived, would be severely impaired. At the time of the 
delivery, a neonatologist was summoned as the child was 
born alive. This neonatologist believed that there was a 
legal and moral duty to take measures to ensure this neo-
nate’s survival. The child did survive, but was severely 
disabled. The parents sued the hospital for treating the 
child without their consent. 

 In a lengthy decision, the court determined that 
the basic premise is that parents have the right of con-
sent for their children. For a parent to allow a child to 
expire, this court held that there must be a medical cer-
tification as to the child’s terminal state. Such a certifica-
tion was not available in this case; in fact, the 
neonatologist at the time of the birth believed the child 
was viable. That meant the parents had no legal right to 
refuse treatment as a means of allowing the child to die 
and the hospital was not wrong in providing treatment 
against the parents’ wishes. 

 The government said the court, “has a compelling 
interest in seeing that children are cared for properly, not-
withstanding the wishes of the parents. When a parent 
neglects to provide for a child’s needs, child protection 
authorities can intervene” (  HCA, Inc. v. Miller,  2000 , at 
193). Note that many jurisdictions may follow this particu-
lar ruling; readers are urged to seek legal advice in their 
specific jurisdiction. 

  Ethical Scenario 8–2 

 A Patient Who Refuses Blood 
Products 

 Mrs. Jones is a 43-year-old mother of three children, 
ages 8, 10, and 13. She has been married for 16 years, is 
employed as a salesclerk at a local department store, 
and is active at her local church. The family members 
are Jehovah Witnesses. 

 Mrs. Jones’s health has been deteriorating over the 
past few months and she is now admitted for surgery 
for her aortic value insufficiency. She and her husband 

discuss the upcoming surgery with the surgeon; both she 
and her husband relate to the surgeon that she will not 
accept blood or blood byproducts from other individu-
als. They are fully receptive to the use of a cell-saver and 
auto-transfusion of her own blood, but will not sign the 
form for other blood transfusion. The informed consent 
is signed, noting the nonacceptance of any blood prod-
ucts other than the patient’s own blood. 

 Following the surgery, Mrs. Jones’ hematocrit 
and hemoglobin values continue to decline, and it 
becomes apparent that she will not survive without 
additional blood transfusion. Using the principles of 
beneficence, autonomy, and fidelity, determine 
whether the institution should continue to respect her 
wishes or the surgeon and the hospital administrator 
should seek a court order to force Mrs. Jones to accept 
blood transfusions.    
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research and the disclosures that must be made to ensure 
that valid, informed consent is obtained. 

 Since 1974, the Department of Health and Human 
Services (DHHS) has required that an institutional review 
board (IRB) examine and approve the research study before 
any funding from HHS. The following are specific require-
ments that the IRB must ensure before approving the 
research study: 

    1.   Risks to the subjects are minimized.  
   2.   Risks to subjects are reasonable in relation to antici-

pated benefits, if any, to the subjects and to the 
importance of the knowledge that may reasonably be 
expected to result.  

   3.   Selection of subjects is equitable.  
   4.   Informed consent will be sought from each prospec-

tive subject or the subject’s legally authorized repre-
sentative.  

   5.   Informed consent will be appropriately documented.  
   6.   Where appropriate, the research plan makes ade-

quate provision for monitoring the data collected to 
ensure the safety of the subjects.  

   7.   Where appropriate, there are adequate provisions to 
protect the privacy of subjects and to maintain the 
confidentiality of data.   

 Where some or all of the subjects are likely to be vulnerable 
to coercion or undue influence, such as children, prisoners, 
pregnant women, mentally disabled persons, or economi-
cally or educationally disadvantaged persons, additional 
safeguards have been included in the study to protect the 
rights and welfare of these subjects ( Protection of Human 
Subjects, 2005 , Section 46.111). 

 The federal government has also mandated the basic 
elements of information that must be included to meet the 
standards of informed consent. These basic elements 
include the following: 

    1.   A statement that the study involves research, an 
explanation of the purposes of the research and 
the expected duration of the subject’s participa-
tion, a description of the procedures to be fol-
lowed, and identification of any procedures that 
are experimental.  

   2.   A description of any reasonably foreseeable risks or 
discomforts to the subject.  

   3.   A description of any benefits to the subjects or others 
that may reasonably be expected from the research.  

   4.   A disclosure of appropriate alternative procedures or 
courses of treatment, if any, that may be advanta-
geous to the subject.  

   4.   The test is reasonable and not medically contraindi-
cated.  

   5.   The test is performed in a reasonable manner. 
(  Schmerber v. California,  1966 , at 763)   

 Remember, though, that state law may supersede the 
law enforcer’s request; that is, in most states, the hospital or 
health care provider has no legal duty to perform the test as 
requested by the law enforcement official. State law may 
dictate who and under what circumstances blood may be 
involuntarily drawn. 

   Ruppel v. Ramsever  (1999)  illustrates these points. 
In that case, the patient agreed to be brought in by para-
medics to the hospital’s emergency center after she hit a 
parked car. Once at the hospital, she refused care and 
demanded to leave. She was detained for 10 minutes by 
the hospital security guard while the police were called. 
They arrived, placed her under arrest for driving under 
the influence (DUI), and requested the physician and 
nurse to draw a blood sample for an alcohol level. The 
patient adamantly refused her consent to the drawing 
of blood. 

 The patient later filed a civil rights lawsuit against the 
hospital, which was dismissed by the court. Health care 
professionals, wrote the court, who are directed by law 
enforcement officers to collect samples of blood or urine 
for evidence, and who do so in good faith and with due 
care, cannot be sued for their actions. There is no require-
ment for health care professionals to second-guess whether 
the officer has probable cause. 

 These same principles were reinforced by the court 
in   Hannoy v. State  (2003) . That court concluded that so 
long as the nurse is ordered by law enforcement to draw a 
blood sample or has consent from the patient, he or she has 
committed no wrong.  

  INFORMED CONSENT IN HUMAN 
EXPERIMENTATION 

 Using vulnerable groups of people for research poses 
many potential problems because of the ease with which 
the subjects can be coerced. This is especially true of 
the mentally disabled, children, and prisoners. The 
major issue, other than coercion, seems to be that of 
informed consent. 

 Whenever research is involved, whether a drug study 
or a new procedure, the investigator(s) must disclose the 
research to the subject or the subject’s representative and 
obtain informed consent. Federal guidelines have been 
developed that specify the procedures used to review 
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patient permission to use medical record information is 
required if deidentified information is used.  Deidentified 
information  is health information that cannot be linked to 
an individual; most of the 18 demographic items constitut-
ing the  protected health information  (PHI) must be 
removed before researchers are permitted to use patient 
records without obtaining individual patients’ permission 
to use/disclose their PHI. The deidentified data set that is 
permissible for usage may contain the following demo-
graphic factors: gender and age of individuals and a three-
digit ZIP code. Note that if individuals are 90 years of age or 
older, they are all listed as 90 years of age. 

 To prevent the onerous task of requiring patients 
who have been discharged from health care settings to sign 
such permission forms, researchers are allowed to submit a 
request for a waiver. The waiver is a request to forgo the 
authorization requirements based on two conditions: (1) 
the use and/or disclosure of PHI involve minimal risk to 
the subject’s privacy, and (2) the research cannot be practi-
cally done without this waiver.  Additional information 
about HIPAA and confidentiality are covered in  Chapter   9   .  

 Concerns over past abuses in the area of research 
with children have led to the adoption of federal guidelines 
specifically designed to protect children when they are 
enrolled as research subjects. Before proceeding under 
these specific guidelines, state and local laws must be 
reviewed for laws regulating research on human subjects. 
Proposals involving new investigational drugs or devices 
must meet Food and Drug Administration regulations 
( Food and Drug Administration, 1998 ). 

 In 1998, Subpart D: Additional Protections for Chil-
dren Involved as Subjects in Research was added to the 
code ( Protection of Human Subjects, 1998 , 46.401  et seq. ). 
These sections were added to give further protection to 
children when they are subjects of research studies and to 
encourage researchers to involve children, where appropri-
ate, in research. The sections present guidelines for involv-
ing children in research that: 

    1.   does not involve greater than minimal risk;  
   2.   involves greater than minimal risk, but presents the 

prospect of direct benefit to the individual subjects;  
   3.   involves greater than minimum risk and no prospect 

of direct benefit to the individual subject, but is likely 
to yield generalizable knowledge about the subject’s 
disorder or condition; and  

   4.   is not otherwise approvable, which presents an 
opportunity to understand, prevent, or alleviate a 
serious problem affecting the health or welfare of 
children.   

 Since these guidelines were added, two federal agen-
cies have proposed further broadening the use of children 

   5.   A statement describing the extent, if any, to which 
confidentiality of records identifying the subject will 
be maintained.  

   6.   For research involving more than minimal risk, an 
explanation as to any compensation and an explana-
tion as to whether any medical treatments are avail-
able if injury occurs, and, if so, what they consist of, 
or where further information may be obtained.  

   7.   An explanation of whom to contact for answers to 
pertinent questions about the research and research 
subjects’ rights and whom to contact in the event of a 
research-related injury to the subject.  

   8.   A statement that participation is voluntary, refusal to 
participate will involve no penalty or loss of benefits 
to which the subject is otherwise entitled, and the 
subject may discontinue participation at any time 
without penalty or loss of benefits to which the sub-
ject is otherwise entitled ( Protection of Human Sub-
jects, 2005 , Section 46.116).   

 The information given must be in language that is 
understandable by the subject or the subject’s legal repre-
sentative. No exculpatory wording may be included, such 
as a statement that the researcher incurs no liability for the 
outcome to the subject. When appropriate, one or more of 
the following elements of information should be provided 
to subjects: 

    1.   A statement that the particular treatment or proce-
dure may involve risks to the subject or to the embryo 
or fetus (if the subject is or may become pregnant) 
that are currently unforeseeable  

   2.   Anticipated circumstances under which the subject’s 
participation may be terminated by the investigator 
without regard to the subject’s consent  

   3.   Any additional costs to the subject that may result 
from participation in the research  

   4.   The consequences of a subject’s decision to withdraw 
from the research and procedures for orderly termi-
nation of participation by the subject  

   5.   A statement that any significant new findings devel-
oped during the course of the research that may 
relate to the subject’s willingness to continue partici-
pation will be provided to the subject  

   6.   The approximate number of subjects involved in the 
study ( Protection of Human Subjects, 2005 , section 
46.116 [b])   

 The advent of the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) has affected how med-
ical record information can now be used in research studies. 
The Privacy Rule, which became effective April 14, 2003, 
addresses specific safeguards for research. No separate 
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without penalty, forfeiture of quality care and treat-
ment, or loss of dignity.  

   4.   The patient or legal representative should be aware of 
who is conducting the research study and how to 
contact this person(s) at any given time. All ques-
tions should be answered for the patient or legal rep-
resentative as needed by the principal investigator.  

   5.   The patient should be free from any arbitrary hurt or 
intrinsic risk of injury. Any physical or mental risks to 
which the patient may be exposing himself or herself 
should be explained as fully as possible when the initial 
informed consent is obtained. Likewise, medical care or 
treatment for such incurred risks should be made avail-
able to the patient by the researcher, and the patient or 
legal representative should be aware of these consider-
ations at the time of the initial informed consent.  

   6.   The patient always retains his or her right to privacy 
and confidentiality. If at all possible, the patient 
should never be capable of being identified through 
the research study. A coding system should be 
devised and followed. If not possible, the patient 
should be known to as few persons as can be allowed 
by the research design.  

   7.   The quality of research in which human subjects are 
involved is important. Institutional review boards 
exist for all institutions in which human subjects 
are used for ongoing research studies. Institutional 
review boards should look first to the expected out-
comes of the study and to that which is being stud-
ied in deciding whether human persons may be 
used as subjects.  

   8.   While the rights of the minor and of the mentally or 
developmentally disabled person are no greater than 
those of the competent adult subject in a research 
study, the need to protect these rights is greater. These 
persons are more likely not to understand the nature 
of the research or the fact that they can terminate their 
participation at will; they are also more easily coerced 
into becoming subjects for the proposed research 
study. The nurse must guard against such happenings 
and ascertain that valid legal representation exists for 
such underage or disadvantaged persons.   

 Source:  Legal issues in nursing: A source book for practice  by G. W. 
Guido, 1988. Norwalk, CT: Appleton & Lange.   

as a research subjects. The National Institutes of Health 
(NIH) and the Federal Drug Administration (FDA) have 
taken action designed to increase the role of the child as a 
research subject ( Protection of Human Subjects, 1997 , Sec-
tion 46.101[a][2];  National Institutes of Health, 1998 ). The 
goal of both these actions was to ensure that drugs that are 
being used and those proposed to be used in a pediatric 
population be properly labeled for pediatric indications 
and dosages. 

 The  Children’s Health Act of 2000 (Public Law 106-
310)  required the Secretary of the Department of Health 
and Human Services (DHHS) to conduct a review of the 
DHHS regulations under the subsection “Additional Pro-
tection for Children Involved as Subjects in Research” 
( Protection of Human Subjects, 2005 , subpart D). In May 
2011, the findings of that review were published, noting 
that the current regulations were sound, effective, and ade-
quate to provide protections for children of all ages and 
maturity levels in research conducted by or supported by 
the DHHS (“Protection for Children in Research,” 2011). 
Additionally, the report noted that complex issues in 
research will continue to be present and will require updat-
ing of guidelines relevant to these complex issues. The 
DHHS National Human Research Protections Advisory 
Committee was charged with holding appropriate hearings 
and formulating the guidance needed for such additional 
guidelines as may be necessary. This committee continues 
to work under the new name Secretary’s Advisory Com-
mittee on Human Research Protections, focusing its atten-
tion on research involving children, prisoners, and 
individuals with impaired decision-making capacity. 

  GUIDELINES 
 Rights of Patients in Research 

    1.   Informed consent is the first hurdle to valid human 
experimentation. The nurse must ascertain that the 
patient or legal representative understands that a 
research study will be involved and that the patient 
or legal representative has a basic understanding of 
the research to be performed (nature of the study, 
expected results of the study, and the like).  

   2.   The patient or legal representative must be given the 
choice to participate or not. This entails giving infor-
mation in understandable terms and in sufficient 
quantity so that the patient or legal representative 
can make an informed choice of participation.  

   3.   The patient or legal representative must know that 
he or she can choose to terminate participation at 
any point in the research study. This may be done 

  HEALTH LITERACY 

 A major issue with informed consent today concerns 
health literacy ,  also referred to as  medical illiteracy,   infor-
mation literacy  as it pertains to health issues, and  functional 
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nurses use to communicate with patients are at a level the 
patients can comprehend. One means of assuring that 
patients and family members understand what was 
addressed might be to hand a bottle of medication to the 
patient and ask him or her to show the nurse how he or she 
would take the medication and when the medication 
should be taken. Remember, merely handing a person 
printed information may not be sufficient for comprehen-
sion. Institutions are beginning to use a variety of means to 
ensure comprehension of health information, including 
audio-visual presentations, use of short instructional ses-
sions followed by additional instruction immediately 
before discharge, follow-up phone calls within a day or two 
of discharge, ensuring that patients know how to contact 
institution personnel and whom to contact if problems 
arise, and development of standards for communication 
within the institution. A final issue concerns the area of 
research on how to most effectively convey health informa-
tion and patient instructions.  

  GENETIC TESTING 

 Rapid scientific advances in the area of genetics, including 
scientists’ ability to clone sheep and to create artificial 
human chromosomes, have created challenges for health 
care providers. Among these challenges are the questions of 
informed consent for  genetic testing  ,  discrimination 
against persons with less-than-perfect genes, and the confi-
dentiality of genetic testing. The first issue is addressed 
here , and the confidentiality issue is addressed in  Chapter   9    . 

 Genetic testing is beginning to reveal whether 
symptomatic patients have a suspected genetic disorder 
and whether asymptomatic patients are predisposed to 
developing a genetic disease later in life or will pass the 
genetic disposition to their offspring. To prevent some 
children from developing later illnesses, several states 
mandate that all newborns be screened for carrier identi-
fication associated with three genetic disorders: cystic 
fibrosis, Tay-Sachs disease, and the sickle-cell trait. The 
screening of newborns varies greatly by state. For exam-
ple, states may mandate screening for carrier identifica-
tion or may allow parents the right to refuse the test for 
cause, such as religious grounds. The majority of states 
ensure that parents are informed about the testing before 
taking a blood sample. 

 Genetic testing is also available for prenatal diagno-
sis, generally seen where there is a risk of bearing a child 
associated with intellectual or developmental disabilities 
or physical deterioration; the most common genetic dis-
order in this classification is trisomy 21 or Down syn-
drome. Late-onset adult disorders such as cancer and 
heart disease are now the target of genetic testing, as are 

health literacy .  Health literacy  concerns the degree to 
which individuals have the capacity to obtain, process, and 
understand basic health information and the services 
needed to make appropriate health decisions ( DHHS, 
2000 ) while functional health literacy is “the ability to read, 
understand and act on health information” ( Andrus & 
Roth, 2002 , p.  282 ). Included in this ability to understand 
and act on health information is the ability to comprehend 
prescription bottles, printed health care instructions, and 
the other essential health-related materials. 

 Whatever the term used, the issue concerns the 
inability of a growing number of individuals to under-
stand medical terms and instructions. Comprehending 
medical jargon is difficult for well-educated Americans; it 
is estimated that only 12 percent of adults are considered 
proficient in health literacy ( DHHS, 2012 ). A second 
source noted that “low health literacy affects nearly half of 
the U.S. population” ( Macabasco-O’Connell & Fry-Bowers, 
2011 , p.  295 ). Comprehending medical instructions and 
terms is almost impossible for individuals whose first lan-
guage is not English, who are unable to read at greater 
than a second grade level, or who have vision or cognitive 
problems caused by aging. These individuals have diffi-
culty following instructions printed on medication labels 
(both prescription and over-the-counter), interpreting 
hospital consent forms, and even understanding diagno-
ses, treatment options, and discharge instructions. Studies 
show that poor health literacy may be a stronger predictor 
of one’s health than income, level of education, employ-
ment status, race, culture, and age ( Lauder & Gabel-Jor-
gensen, 2008 ;  Maniaci, Heckman, & Dawson, 2008 ; 
 Roberts, 2008 ). Not surprisingly, the main focus of the 
studies concerned health literacy and correct medication 
comprehension compliance. 

 To address these issues, the CDC provides informa-
tion and tools to improve health literacy and public health. 
Their website also provides valuable information concern-
ing the multiple health literacy activities of various states; 
20 states have organizations and partnerships that provide 
services for linguistic solutions to problems that arise in 
processing, comprehension, and interpretation of health-
related communications. 

 Nurses play a significant role in addressing this 
growing problem. The first issue to address is awareness of 
the problem, as many patients and their family members 
hide the fact that they cannot read or do not understand 
what health care providers are attempting to convey. Pro-
fessional schools are beginning to address this concern in 
the classroom, and health care institutions address this 
issue through multiple types of educational programs 
( Sand-Jecklin, Murray, Summers, & Watson, 2010 ). A sec-
ond issue involves ensuring that the information and words 
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 GINA II became effective on January 10, 2011, 
enlarging the scope of the act to private, state, and local 
government employers with 15 or more employees, 
employment agencies, labor unions, and joint labor-
management training programs. The act now also 
applies to Congress and federal executive branch agen-
cies. Specifically, GINA II bars the use of genetic infor-
mation in employment decision making, restricts 
deliberate acquisition of genetic information, requires 
that genetic information be maintained as a confidential 
medical record, and places strict limitation on disclo-
sure of genetic information. 

  Patient Education in Genetic Testing 

 The implications for patient education in this area of the 
law are also immense. The nurse’s knowledge of such issues 
may be limited because information in this area is literally 
expanding on a daily basis. Nurses undoubtedly will be 
asked many questions by frightened and concerned parents 
and patients, and they must first understand genetic test-
ing, its limitations, and its potential for enhanced health 
care. Nurses must also understand and apply mental health 
interventions, because patients and parents are most vul-
nerable to self-doubt, guilt, hopelessness, and powerless-
ness at this time. Nurses can best meet the patients’ and 
parents’ needs by incorporating all members of the inter-
disciplinary health care team, specialists in genetics, social 
workers, mental health practitioners, religious counselors, 
ethicists, and staff nurses. 

 The advocacy role of the nurse is extremely impor-
tant during genetic testing and following positive test 
results. Nurses may need to assist the patients or parents in 
asserting their rights to all current knowledge about the 
condition/trait, in voicing their fears, and in facing some of 
the hard decisions that result from positive test results.   

  PATIENT SELF-DETERMINATION 

  Patient self-determination  involves the right of indi-
viduals to decide what will or will not happen to their 
bodies. Usually, the right of self-determination is 
addressed in issues surrounding death and dying, but 
self-determination concerns all aspects of consent and 
its refusal.  

  THE ISSUE OF CONSENT 

 Before one can discuss the patient’s right to die or to 
forgo life-sustaining procedures, one must consider the 
issue of informed consent. Competent adults have long 
been recognized as having the right to refuse medical 

single-gene diseases such as Huntington’s disease. 
Finally, additional genetic testing involves DNA testing 
for identification in legal cases involving paternity and 
criminal investigations. 

 The issue of informed consent remains the same, 
whether the informed consent concerns a surgical proce-
dure, an invasive piece of monitoring, or evaluation of a 
genetic trait. Here, a simple blood test, with minimal risks 
to the patient, is needed for the testing. Yet the implications 
of this test are immense. All future life events may be 
affected by this simple test, including family planning, 
career choices, health insurance coverage, and the psycho-
logical well-being of the person and family. 

 Aspects that should be considered with genetic test-
ing include several factors. First, consider the nature of the 
disease or disorder. How will the condition or disorder 
affect an individual? Is it treatable, and what does the treat-
ment entail? It is possible that, if no treatment currently is 
available, individuals will elect not to be tested. Second, 
consider the reliability of the test. Are there false positives 
or false negatives associated with a specific genetic test? Is a 
single test sufficient, or is there follow-up testing based on 
a negative result? Third, will decisions be made based on 
the outcome of the genetic test? For example, a pregnant 
patient may elect to have an abortion based on the outcome 
of a prenatal diagnostic test. If no change in the pregnancy 
will occur, as in the instance where a mother will not allow 
an abortion, why is the test being done? Fourth, consider 
the effect that disclosure might entail. It is likely that an 
insurance carrier will have access to the test result, which 
may affect one’s insurance coverage. 

 The Health Insurance Portability and Accountabil-
ity Act of 1996 (HIPAA) provides some protection on a 
national level to prevent the possibility of discrimination 
in insurance coverage. Portions of the act prevent using 
genetic information to determine insurance eligibility 
and prevent the limitation or denial of benefits using a 
preexisting exclusion clause. There are no provisions, 
however, to prevent plans from requiring genetic testing 
of these enrolled, excluding coverage for a particular 
condition, or charging higher premiums to those with 
genetic mutations. 

 The  Genetic Information Nondiscrimination Act 
of 2008 , better known as  GINA , was passed to protect 
Americans from being treated unfairly because of differ-
ences in their DNA that may ultimately affect their health 
status. The law was passed to ease the concerns about dis-
crimination that might have kept some individuals from 
obtaining genetic tests. The law also enabled individuals to 
take part in research studies without fear that their DNA 
information might be used adversely for insurance pur-
poses or in the workplace. 
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 In  Bouvia , the court addressed many of the same 
issues. Ms. Bouvia, a 28-year-old patient with severe cere-
bral palsy, sought removal of a nasogastric tube, inserted 
and maintained against her will for the purpose of invol-
untary feedings. Here, the court wrestled not only with the 
right of a competent adult to refuse medical therapy, but 
also with the facility’s obligation to serve the autonomous 
interests of patients, as defined by those patients. In  Bou-
via,  these autonomous decisions included medical support 
to prevent further pain and suffering during the dying 
process. The legal history of the right of competent 
patients to forgo life-sustaining treatment is provided in a 
clear and accurate way through these two California opin-
ions. The very strong unanimous court in  Bouvia  also 
demonstrated the consensus absent in 1984 that was 
beginning to solidify by 1986. 

 Incompetent patients present a totally different pic-
ture. The first court case to challenge the judiciary in this 
respect was   In re Quinlan  (1976) . In a lengthy decision, the 
New Jersey Supreme Court held that although patients 
generally have the right to refuse therapy, guardians for the 
incompetent do not. “The only practical way to prevent 
destruction of the (privacy) right is to permit the guardian 
and family of Karen to render their very best judgment . . . 
as to whether she would exercise it in these circumstances” 
(  In re Quinlan , 1976 , at 664). 

 That court allowed the father of Karen Quinlan to 
authorize the withdrawal of life-support systems for 
Karen. The decision was a difficult one to reach because 
Karen did not meet the Harvard criteria for brain death. 
While she was ventilator-dependent at the time of the 
court case, she did have some brain activity on the elec-
troencephalogram and some reflex movements. The 
decision was also difficult because it conflicted signifi-
cantly with a precedent-setting New Jersey case that 
held that one should always save a life, even if the 
patient’s objection to lifesaving procedures was based on 
religious beliefs (  John F. Kennedy Memorial Hospital v. 
Heston,  1971 ). 

 The decision reached by the court in  Quinlan  was 
based on the  best interest standard . Essentially, this objec-
tive standard examines the personal preferences made 
while the now-incompetent patient was capable of stating 
what he or she would want in the event of a catastrophic 
happening. Evidence was presented by Karen’s friends, who 
noted that she frequently had stated that she did not want 
to be kept alive in a comatose state. The court determined 
that to allow Karen’s father the right to remove Karen from 
life-support systems was in her best interest. It should be 
clear, however, that the father made the final decision. The 
court system gave him the right to make the ultimate deci-
sion, but did not influence that decision. 

treatment, unless the state can show that its interests 
outweigh that right. Examples of such overriding state 
interests include: 

    1.   Protecting third parties, especially minor children  
   2.   Preserving life, especially that of minors and incom-

petents  
   3.   Protecting society from the spread of disease   

 Competent adults may decide which treatments they 
will receive and which medical procedures they will refuse. 
Often the decision to forgo medical treatment must survive 
a period in which the health care receiver is incompetent. 
Many states have attempted to assist individuals in attain-
ing their wishes through statutory enactments. 

 Patients generally express their desires in oral form. 
In some states, these oral wishes have been upheld by the 
judiciary. The courts examine documentation of these 
wishes and determine whether the person knew of the ter-
minal condition when expressing his or her wishes or was 
talking, in general terms, about future care when he or she 
became terminally ill. The courts have been reluctant to 
enforce generalities, and vague references to potential 
happenings in the future have been held by courts to have 
little weight. 

 For years, legal experts have concluded that compe-
tent adults have the right to refuse medical treatment, even 
if the refusal is certain to cause death, a view that is consis-
tent with the majority of states to decriminalize suicide. 
But it was not until 1984 that an appellate court directly 
confronted an issue in which a clearly competent patient 
refused necessary life-sustaining treatment. In   Bartling v. 
Superior Court  (1984) , the decision of the California Court 
of Appeals was eased because the patient died before the 
case was resolved. The tentativeness of the court was over-
come by the next case to present itself,   Bouvia v. Superior 
Court  (1986) . 

 The issue addressed in  Bartling  concerned the right of 
a competent adult patient, with a serious illness that was 
probably incurable but not necessarily terminal, to have life-
support equipment disconnected over the objections of his 
physicians and the hospital, despite the fact that the with-
drawal of such devices would hasten his death. Mr. Bartling, 
a severe emphysemic patient, entered the hospital for depres-
sion. While the patient was hospitalized, a tumor was noted 
on his x-ray, and during the subsequent biopsy, his lung col-
lapsed. Despite aggressive therapy, Mr. Bartling was trached 
and ventilator-dependent at the time this cause of action was 
heard. Though Mr. Bartling died during the course of the 
appeal, the appellate court did hold that the “right of a com-
petent adult to refuse medical treatment is a constitutionally 
guaranteed right which must not be abridged” (  Bartling v. 
Superior Court , 1984 , at 192). 
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and the consent of two physicians. The court limited this 
holding to patients in a persistent vegetative state with no 
cognitive powers and no chance of recovery and who 
never clearly expressed a preference for termination. In a 
previous case,   Grace Plaza of Great Neck, Inc. v. Elbaum  
(1993) , the court had held that where doubt exists as to an 
incompetent’s desired course of treatment, a judicial 
determination is necessary before life support can be ter-
minated. The court further stated that proof of a patient’s 
desires, such as through a living will or prior statement, 
will serve to limit a provider’s autonomy in denying ter-
mination of treatment.  

  LIVING WILLS 

 Living wills, initiated in the 1960s at about the same time 
that hospitals approved policies stating that all patients 
would be afforded cardiopulmonary resuscitation mea-
sures, gained popularity following these court cases.  Living 
wills , created in an attempt to dictate future actions, are 
directives from competent individuals to medical person-
nel and family members regarding the treatment they wish 
to receive when they can no longer make the decision for 
themselves. The living will is not necessary if the patient is 
competent and capable of making his or her wishes known. 
It takes on critical importance when the previously compe-
tent person becomes seriously ill and unable to give or 
deny informed consent. 

 Usually, the language of these nonstatutory living 
wills is broad and vague. They give little direction to the 
health care provider concerning the circumstances and 
actual time the declarant wishes the living will to be hon-
ored. There is typically no legal enforcement of this type of 
nonstatutory living will, and medical practitioners may 
choose to abide by the patient’s wishes or to ignore them as 
they see fit. There is also no protection for the practitioner 
against criminal or civil liability, and many primary health 
care providers have been afraid to proceed under a living 
will’s direction for fear that family members or the state 
will file charges for wrongful death. 

 A case example outlining the various problems sur-
rounding living wills is   Haymes v. Brookdale Hospital Medi-
cal Center  (2001) . The patient’s sister called 911 after the 
patient self-inflicted a cerebral gunshot wound. The emer-
gency medical technicians transported the patient to the 
hospital. The sister provided the hospital with a document 
that she claimed was the patient’s living will, and the sister 
demanded that all treatment be ceased. The hospital 
refused to follow the document and continued treatment. 
The patient was intubated, successfully weaned from the 
respirator, and now has permanent brain injuries that 
require continuous medical care. 

 The next significant decision in this area of the law 
was   Superintendent of Belchertown State School v. Saikewicz  
(1977) . Here, the Massachusetts Supreme Court deviated 
from the  Quinlan  case in two significant ways: 

    1.   This court used the doctrine of  substituted judg-
ment  (subjective determination of how persons, 
were they capable of making their opinions and 
wishes known, would have chosen to exercise their 
right to refuse therapy) to decide what Joseph Saike-
wicz would have wanted to be done with his right to 
refuse therapy.  

   2.   No ethics committee was suggested by the court. 
Unlike  Quinlan,  the  Saikewicz  opinion met with gen-
eral disfavor because the court totally rejected the 
notion that these types of decisions should be made 
by families and physicians with the aid of ethics com-
mittees. Indeed, the  Saikewicz  court held that the 
decision to discontinue therapy “must reside with the 
judicial process and the judicial process alone” 
(  Superintendent of Belchertown State School v. Saike-
wicz,  1977 , at 475).   

   Eichner v. Dillon  (1980) , the third case to further 
define allowing patients the right to forgo life-sustaining 
procedures, restricted the termination of extraordinary 
life-support treatments to the patient who was terminally 
ill or in a “vegetative coma characterized as permanent or 
irreversible with an extremely remote possibility of recov-
ery” (at 468).  Eichner  also combined the substituted judg-
ment doctrine as followed in  Saikewicz  with the best 
interest (personal preferences made while the now-incom-
petent patient was rational and capable of stating what he 
or she would want in the event of a catastrophic happen-
ing) test as derived from  Quinlan.  Although not a perfect 
solution, the decision did seem to soften the negative 
impact of  Saikewicz.  

 The final decision concerning the incompetent 
patient’s right to die seemed to be settled in 1990. In   Cru-
zan v. Director, Missouri Department of Health  (1990) , the 
court made explicit that right-to-die issues will be decided 
on a state-to-state basis and that there will be few, if any, 
U.S. constitutional limits on what states may do. Following 
the  Cruzan  decision, cases have allowed more latitude to 
family members, and courts have struggled to find 
instances in which patients had made some expression, 
however fleeting, about their desires for sustaining life with 
artificial or life-support measures. 

 Two more recent cases exemplify those points. In   In 
re Fiori  (1995) , a Pennsylvania court held that a hospital 
may terminate life-support treatment for a patient in a 
persistent vegetative state without a court order if the 
hospital obtained the consent of close family members 
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contents of the document, whereas other states have a 
mandatory form that must be filled in by the declarant. Still 
other states suggest a form but provide that additional 
directions may be added if they are not inconsistent with 
the statutory requirements. For states that have no set form, 
private organizations have suggested formats for these spe-
cial living wills. Some states also have a clause stating that 
the declarant must have discussed these issues with the 
designated surrogate. 

 Once signed and witnessed, most natural death acts 
are effective until revoked, although some states require 
that they must be reexecuted every 5 or 10 years. In some 
states, the patient who is pregnant may not benefit from the 
provisions of the natural death act during the course of the 
pregnancy. It is generally advisable for the declarant to 
review, redate, and re-sign the natural death act every year 
or so. This assures family members and health care provid-
ers that the directions contained in the natural death act 
reflect the current wishes of the patient. 

 The natural death act may be revoked by physical 
destruction or defacement, by a written revocation, or by 
an oral statement indicating that it is the person’s wish to 
revoke the previously executed natural death act. Some 
states have fewer restrictions on revocation; for example, 
the revocation may take place without regard to the mental 
condition of the patient or the revocation is ineffective 
until the attending physician is notified of the revocation. 

 Once a valid natural death act exists, it is effective 
only when the person becomes qualified; that is, the person 
is diagnosed to have a terminal condition and the use of 
life-support systems would merely prolong the patient’s 
process of dying. Most states require that two physicians 
certify in writing that any procedures and treatments will 
not prevent the ultimate death of the patient but will serve 
only to postpone death in a patient with no chance of 
recovery. Medications and procedures used merely to pre-
vent the patient’s suffering and to provide comfort are 
excluded from this definition. 

 Today, many states also allow an oral invocation of a 
natural death act and/or another person to invoke a natural 
death act for the patient. States were exploring a variety of 
options to ensure that natural death acts met the needs of 
patients when the durable power of attorney for health care 
became more prominent. 

 Enforcement of these natural death acts is illustrated 
by   Estate of Neumann v. Morse Geriatric Center  (2007)  and 
  Scheible v. Morse Geriatric Center  (2007) . In the first case, a 
92-year-old patient with advanced Alzheimer’s disease had 
a living will that prohibited the use of any artificial life-sav-
ing devices. When she became seriously ill, she was intu-
bated by paramedics called to the nursing home; the 
endotracheal tube was continued for an additional 6 days. 

 The sister sued the hospital. The court, in dismissing 
the case, noted that in the absence of a valid advanced 
directive, a direct physician’s order not to resuscitate, or a 
court order, health care providers cannot be sued for treat-
ing an unconscious patient. In denying acceptance of the 
living will document, the court noted that the document 
did not clearly indicate the expressed wishes of the patient 
for this particular situation.  

  NATURAL DEATH ACTS 

 To protect practitioners from potential civil and criminal 
lawsuits and to ensure that patients’ wishes are followed 
when they are no longer able to make their wishes known, 
a special type of living will, known as the  natural death 
act  ,  was enacted into law. These natural death acts, still 
known as living wills in many states, are legally recognized 
living wills in that they serve the same function as the liv-
ing wills of the early 1960s, but with statutory enforcement. 
Recognizing that the physician may be unwilling to follow 
the directive, several of these laws require a reasonable 
effort on the physician’s part to transfer the patient to a 
physician who will abide by the patient’s expressed wishes. 

 Statutory provisions for natural death acts vary from 
state to state. Generally, persons over 18 years of age may 
sign a natural death act. Such persons must be of sound 
mind and capable of understanding the purpose of the doc-
ument they sign. The natural death act document is usually 
a declaration that withholds or withdraws life-sustaining 
treatment from the patient should he or she ever be in a ter-
minal state. The natural death act ideally is in written form, 
signed by the patient, and witnessed by two persons, each of 
whom is 18 years or older. Recognizing that patients may 
not be physically capable of written enactments, a newer 
trend is to allow oral enactment of natural death acts. 

 Some states also specify that the witnesses to the nat-
ural death act not be 

    1.   Related to the patient by blood or marriage  
   2.   Entitled to any portion of the estate of the patient by 

will or intestacy  
   3.   Directly financially responsible for the patient’s med-

ical care  
   4.   The attending physician, his or her employee, or 

employee of the facility in which the declarant is 
a patient  

   5.   The person who, at the request of the patient, signed 
the declaration because the patient was unable to sign   

 Other states incorporate some, but not all of these 
restrictions. 

 The form of the natural death act also varies from 
state to state. Some states provide no suggestion as to the 
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informed consent to “spring” to another when the indi-
vidual become incompetent. 

 Under most of the DPAHC statutes, individuals may 
designate an agent to make medical decisions for them 
when they are unable to make such decisions. The power 
includes the right to ask questions, select and remove phy-
sicians from the patient’s care, assess risks and complica-
tions, and select treatments and procedures from a variety 
of therapeutic options. The power also includes the right to 
refuse care and/or life-sustaining procedures. Health care 
providers are protected from liability if they abide, in good 
faith, by the agent’s decisions. 

 Agents further have the authority to enforce the 
patient’s treatment plans by filing lawsuits or legal actions 
against health care providers or family members. Agents 
have the right to forgo treatment, change treatment plans, 
or consent to additional treatment. In short, they have the 
full authority to act as the principal would have acted. 
Thus, the DPAHC is the best form of substituted judgment 
currently available for an otherwise incompetent patient. 

 Patients are cautioned to appoint persons as agents 
who understand what the patient would want and are capa-
ble of making those hard decisions. Friends, relatives, or 
spouses may be appointed as agents. As with natural death 
acts, some states mandate that the principal and the surro-
gate have discussed potential health care needs and options, 
at least superficially. Most states allow the patient or poten-
tial patient to appoint subsequent agents. In the event that 
the first named person cannot serve or is unwilling to serve 
in this capacity, then a second or third person has the prin-
cipal’s authority. Without this latter provision, patients’ 
wishes still might not be honored. 

 Once appointed by the principal, surrogate decision 
makers have the ability to act as the now incompetent per-
son would have acted if he or she were able to communi-
cate with health care providers. Though there is no absolute 
right to this status, courts now seem to favor noninterfer-
ence with an appointed surrogate. In   In re Nellie G . (2007) , 
an elderly patient had signed a power of attorney giving her 
daughter authority to manage her affairs should she 
become incapacitated. The patient subsequently suffered a 
stroke, was admitted to a rehabilitation center, and was 
later transferred to a nursing home. Given the fact that the 
patient was completely incompetent to handle her affairs, 
the facility petitioned the court for the appointment of an 
independent guardian. 

 The court ruled that the facility had acted improp-
erly. The court held that as long as the family member des-
ignated by the patient in her healthcare directive was 
managing the patient’s affairs competently and was not 
using his or her position to profit at the patient’s expense, 
intervention into her actions was not appropriate. 

It was finally removed at her family’s insistence and she 
died shortly after its removal. 

 The family first brought suit for nonconsensual medi-
cal treatment, which was upheld by the trial court. In a sepa-
rate finding a week after the first verdict, the court additionally 
found for the family for the pain and suffering that the patient 
had endured while the endotracheal tube was in place, noting 
that the current trend is to allow recovery for pain and suffer-
ing when living wills are not honored. 

 The facts in the  Scheible  case are similar. A 92-year-
old resident’s granddaughter had provided the facility with 
an advanced directive that she had signed as the resident’s 
surrogate decision-maker. When the patient suffered a sei-
zure, paramedics were summoned, the patient was intu-
bated, and she was transported to an acute care facility 
where she remained ventilator dependent for 6 days. She 
expired 4 days after the endotracheal tube was discontin-
ued. The family was awarded $150,000 for the resident’s 
pain and suffering after her life was prolonged contrary to 
the living will and advanced directive.  

  DURABLE POWER OF ATTORNEY FOR 
HEALTH CARE 

 The  durable power of attorney for health care (DPAHC)  
or the  medical durable power of attorney (MDPA)  ,  
sometimes referred to as a second-generation advanced 
directives document ,  allows competent patients to appoint 
a surrogate or proxy to make health care decisions for 
them in the event that they become incompetent to do so. 
These legislative enactments were the next logical step fol-
lowing limitations with living wills and natural death acts. 
No longer does the family or health care provider need to 
guess if this is the time the patient would want the living 
will to be followed, as a person has been given authority by 
the patient to either accept or refuse care and to speak for 
the patient. 

 Power of attorney is a common law concept that 
allows one person (an agent) to speak for another (the 
principal), a concept of the agency relationship. At com-
mon law, the power of attorney terminates upon the death 
or incapacity of the principal. To prevent this from occur-
ring when the patient most wants the power of attorney to 
be effective, legislatures adopted the Uniform Durable 
Power of Attorney Act, passed by the National Confer-
ence of Commissioners in Uniform State Laws in July 
2006. This act sanctions the right of an individual to grant 
a durable power of attorney, which would be valid even if 
the principal was incapacitated and legally incompetent. 
Referred to as a “springing” right, the DPAHC assures 
that the individual retains his or her right of informed 
consent while competent while allowing this right of 
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the Robert Wood Johnson Foundation. This is a lengthy 
and tedious document to complete, but it does present a 
more thorough document of what an individual would 
want in the event he or she cannot verbalize those wishes. 
The main drawback with this document is that it records 
wishes or preferences, not directives, and appointed agent 
authorities are less complete than those found in other 
advance directive documents. Currently, the document 
meets statutory criteria in 42 states. 

 The final and newest document in this classification 
is the Lifecare Advance Directive, which is focused on 
health outcomes as opposed to lists of medical treatments 
( Strengthening Advance Directives, 2008 ). Similar to the 
Five Wishes directive, the Lifecare Advance Directive is 
lengthy and tedious to complete, but it does give greater 
patient-proxy decision-making accuracy and is more com-
prehensive than earlier documents.  

  UNIFORM RIGHTS OF THE TERMINALLY 
ILL ACT 

 The act, first adopted in 1985 and amended in 1989, and 
developed and accepted by the National Conference of 
Commissioners on Uniform State Laws, is narrow in scope 
and limited to treatment that is merely life prolonging and 
to patients whose terminal condition is incurable and irre-
versible, whose death will occur soon, and who are unable 
to participate in treatment decisions. The act’s sole purpose 
is to provide alternative ways in which a terminally ill 
patient’s desires regarding the use of life-sustaining proce-
dures can be legally implemented. The majority of states 
have not yet signed this act. 

 This act was passed primarily because no two states 
have living will or natural death act provisions that are 
identical. Many of the provisions of the act look identical to 
some state natural death act provisions. For example, the 
qualified patient must be diagnosed as terminal, and life-
sustaining procedures would only prolong the dying of the 
patient. Physicians who are unwilling to comply with 
patients’ requests not to begin or continue life-support pro-
cedures should take all necessary steps to transfer the 
patient to a physician who will comply with the provisions 
of the declaration. Patients diagnosed as being in a persis-
tent vegetative state are not qualified patients. 

  Physician Orders for Life-Sustaining 
Treatment 

 A unique application similar to advance directives is the 
 Physician Orders for Life-Sustaining Treatment 
(POLST)  form, previously known as an Emergency Medi-
cal Service No Cardiopulmonary Resuscitation (EMS-No 

 Note, also, that most courts debate at some length to 
ensure that the best interests of incapacitated patients are 
upheld. In   In re Susan Jane G . (2006),  the court invalidated 
an advance directive when the patient’s daughters were able 
to show that the document had been signed, naming the 
patient’s husband as the surrogate decision-maker, after 
their mother had already become incompetent. The issues 
arose in this case when the daughters wanted to move their 
mother to a nursing home where she would receive better 
care and the patient’s husband refused the move. 

 In   Guardianship of Baker  (2006) , the patient’s wife 
wanted to remove the patient from a nursing home because 
the physician prescribed antipsychotic medication. She had 
already had him moved 14 times for the same reasons. The 
nursing home contacted the state long-term care ombuds-
man’s office and also filed an application for guardianship 
with the court. The court appointed a second attorney to 
represent the patient and secured a second medical opin-
ion, which supported the need for antipsychotic medica-
tions for this patient’s care. The court appointed a guardian 
for the patient when it was determined that without his 
medications he was combative and that it was very difficult 
for caregivers to meet his basic care needs. With the medi-
cations his quality of life was significantly better.  

  THIRD-GENERATION ADVANCE 
DIRECTIVES 

 Third-generation advance directives have evolved to help 
individuals and their appointed agents, family members, 
and health care providers more completely and correctly 
understand the wishes of the individual. An early third-
generation directive was the Values History Document, 
developed and distributed by the Georgetown University 
School of Medicine ( Doukas & McCullough, 1991 ). The 
purpose of this document was to help individuals better 
understand their own values and personal goals regarding 
terminal medical treatment and therapy-specific direc-
tives. With this personal understanding, it was thought that 
the individual’s final wishes could more accurately be met. 

 The next third-generation advance directive was the 
 medical or physician directive  .  Some states allow for a 
directive that lists a variety of treatments and allows 
patients to decide what they would want, depending on the 
patient’s condition at the time. For example, the patient can 
select to allow life-sustaining therapy if the condition is not 
terminal or to disallow life-sustaining therapy if the condi-
tion is terminal and irreversible. The medical or physician 
directive document has legal worth comparable to that of 
the living will. 

 The third, and perhaps better known, document of 
this generation was the Five Wishes directive, developed by 
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Tennessee, North Carolina, West Virginia, and New York 
and in some communities in Wisconsin. Another 30 
states are developing programs, either for the entire state 
or for communities within the state ( POLST State Pro-
grams, 2012 ). 

 Some states that have not yet fully enacted the 
POLST forms have enacted do-not-resuscitate forms that 
are equivalent to the POLST form. These do-not-resusci-
tate forms give direction to health care providers in pre-
hospital settings, such as a patient’s home. These forms 
must be signed by the patient and the patient’s physician, 
indicate whether the individual also has another form of a 
valid advance directive, and generally are on colored 
paper. For example, the forms in Florida must be on 
bright yellow paper or they are not considered to be 
legally valid. 

 Advance directives and the POLST have some simi-
larities. They are designed to assist persons with making 
their final wishes known so that these wishes and desires 
can be followed even if the person cannot speak for himself 
or herself. They encourage open and frank conversations 
with health care providers and among family and close 
friends. They also encourage this communication to take 
place at a time when the patient is competent to under-
stand the ramifications of alternative options and can exe-
cute advance directives and POLSTs.   

  PATIENT SELF-DETERMINATION 
ACT OF 1990 

 In November 1991, the  Patient Self-Determination Act of 
1990  was enacted into law as part of the Omnibus Budget 
Reconciliation Act of 1990. This act was in direct response 
to the Nancy Cruzan case in Missouri, and it mandates that 
patients must be queried about the existence of advance 
directives and that such advance directives be made avail-
able to them, if they so wish. 

 In 1983, Nancy Cruzan was involved in a one-car 
automobile accident. She was discovered lying face 
down in a ditch without cardiac or respiratory function-
ing, and life support was started. She eventually was 
diagnosed as being in a persistent vegetative coma, and 
her parents requested the removal of artificial hydration 
and nutritional support. The trial court allowed such 
removal because Cruzan “expressed thoughts at age 25 
in a somewhat serious conversation with a friend that if 
sick or injured she would not wish to continue her life 
unless she could live at least halfway normal” (  Cruzan v. 
Director, Missouri Department of Public Health,  1990 , at 
2843). The Supreme Court of Missouri reversed that 
decision, stating that such statements were unreliable 
for the purpose of determining her intent, and further 

CPR) form. The POLST form is intended for use by any 
person 18 years of age or older who has a serious health 
condition. The form contains information about the per-
son’s end-of-life directives, including cardiopulmonary 
resuscitation, medical interventions, antibiotics, and artifi-
cially administered nutrition. The POLST is not technically 
an advance directive, but a physician’s or other primary 
health care provider’s orders regarding treatment that the 
person will accept or refuse to accept. In some states, 
including New York, Massachusetts, Maryland, and Dela-
ware, the form is entitled Medical Orders for Life-Sustain-
ing Treatment (MOLST). 

 The programs began in Oregon in 1991. Initially 
developed for use by emergency medical service (EMS) 
personnel, the main purpose of the POLST was to provide 
these initial responders with written physician orders that 
gave specific instructions concerning medical interven-
tions that the EMS personnel were to implement. These 
mandatory orders allowed the EMS personnel to honor 
the person’s end-of-life treatment preferences either to 
have or to limit treatment, even when the person was 
transferred from one care setting to another. This latter 
provision accomplishes a secondary purpose of the form 
in that it is portable and may be used from one setting 
to another. 

 The need for such a readily accessible form arose 
because advance healthcare directives do not give guid-
ance to EMS personnel; they are not physician’s orders, 
and no state forces a physician or other primary health 
care provider to comply with an advanced directive. The 
POLST form is easy to complete, requiring only that 
the physician or other primary health care provider sign 
the form, and there is no witness to the signature or 
notarization of the form required. The POLST form is 
brightly colored so that it is easily recognizable by both 
the patient and the health care provider; individuals who 
have this form generally place it an area of their home 
where it is readily recognized and available, such as on 
the refrigerator. 

 Persons who complete the POLST are advised to also 
complete an advance directive. The POLST merely outlines 
the person’s preferences for end-of-life care and does not 
give guidance regarding whom the person would select as 
his or her surrogate decision maker or guidance about 
issues outside the four categories on the form itself. A 
POLST may be the initial orders that accompany the 
patient who is newly admitted to a health care facility and 
the advanced directive give more detailed information 
about the patient’s long-term care. 

 Currently, the POLST is an endorsed program in 
13 states, including Oregon, Washington, California, 
Idaho, Montana, Utah, Colorado, Hawaii, Pennsylvania, 
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and its purposes, and they should know how to answer 
patients’ and families’ questions. Quality care could be 
enhanced with this act, as health care providers often 
struggle to determine appropriate courses of care compli-
cated by lack of knowledge about patients’ preferences for 
treatment. Patient education about advance directives ide-
ally should take place outside the acute care setting, and 
nurses may become involved in consumer education pro-
grams. Nurses can also become involved in assessing the 
patients’ readiness to prepare an advanced directive in the 
acute care setting. 

 The most challenging aspect of the process of pre-
paring an advance directive is helping patients identify 
their preferences for treatment. Some individuals have 
clear opinions, while other patients are more comfortable 
trusting future choices to family members without articu-
lating specific wishes. It is also important for health care 
providers and patients to remember that preferences 
change over time and that the willingness to undergo 
aggressive treatment depends largely on perception of the 
likely outcome of that treatment. 

 An expression of patient wishes for or against treat-
ment choices is important. If these preferences are known, 
then the standard one applies in life-threatening situations 
is that of substituted judgment, which holds that the deci-
sion is the one the patient would have made if competent to 
make such a decision. If the preferences are not known, 
then the standard becomes one of best interests in light of 
everything that is known about the patient. Often, it is 
helpful to the patient’s family and friends to articulate this 
latter standard, because they may be experiencing denial, 
guilt, or attachment. 

 Early in this inception,  Lynn (1991)  listed three types 
of patients for which advance directives are most impor-
tant. These individuals include the following: 

    1.   Patients for whom a legally designated surrogate 
does not exist or could be controversial, such as an 
acquired immune deficiency syndrome (AIDS) 
patient who chooses to designate a long-term mate 
rather than a parent or sibling  

   2.   Patients with unusual or highly specific preferences  
   3.   Patients and families for whom the existence of a 

document will reduce anxiety   

 The Patient Self-Determination Act offers nurses 
an opportunity for greater participation in decision mak-
ing. Nurses may enter discussions with patients about 
their hopes and fears that can be the basis for planning 
future care. Although one may not always understand 
the treatment preferences expressed by patients and fam-
ily members, one can respect the courage required to 
confront the issues. 

held that the family was not entitled to direct the termi-
nation of her treatment in the absence of a living will or 
“clear and convincing, inherently reliable evidence 
absent here” (  Cruzan v. Director, Missouri Department of 
Health,  1990 , at 2844). 

 The U.S. Supreme Court held that states had the 
authority to impose legal requirements on decisions to 
discontinue therapy for incompetent patients. The case 
was then remanded back to the trial level in Missouri and, 
on retrial, the court concluded that the friend’s statement 
of Nancy Cruzan’s desires was sufficient to allow the 
removal of the feeding tube. Ms. Cruzan died on Decem-
ber 16, 1990. 

 Justice Scalia, in his separate concurrence, praised 
states for beginning to grapple with the issue of terminat-
ing medical treatment through legislation. Almost every 
state recognizes some form of advanced directive, from liv-
ing wills to durable powers of attorney for health care. The 
problem, though, is that few people prepare advance direc-
tives. Thus, the Patient Self-Determination Act was passed 
to ensure that persons did know about such advance direc-
tives and that they would be assisted in making such 
directives, if they so desired. 

 The Patient Self-Determination Act was based on 
three basic premises: 

    1.   Patients who are informed of their rights are more 
likely to take advantage of them.  

   2.   If patients are more actively involved in decisions 
about their medical care, then that care will be more 
responsive to their needs.  

   3.   Patients may choose care that is less costly. ( Rouse, 
1991 , p.  21 )   

 The act merely lets people know about existing 
rights and does not create any new rights for patients, nor 
does it change state law. Perhaps the act has served as 
incentive for more states to pass durable powers of attor-
ney for health care statutes, but it does not mandate such 
passage. The act does not require that patients execute 
advance directives. It merely provides for patient educa-
tion about such directives and provides assistance for 
those patients wishing to execute such directives. The leg-
islation specifically states that providers may not discrimi-
nate against a patient in any way based on the absence or 
presence of an advanced directive. 

 Nor does the act legislate communication or conver-
sation. Yet one of the purposes of the act is to encourage 
communication and conversation about existing directives, 
at a time when the patient is competent to understand and 
to execute advance directives. 

 To make the Patient Self-Determination Act a reality, 
health care providers must themselves understand the act, 
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Document in the record what occurred and the cir-
cumstances that made it necessary for a second per-
son to sign for the patient (partial paralysis or 
whatever the medical reason is for the competent 
patient to be unable to sign).  

   8.   Assist the family members in this time of crisis by 
being available and by answering as many of their 
questions as possible. Tell the family members of any 
existing ethics committee or other persons available 
to talk with them. Remember that they need time to 
internalize what is happening; this is especially true 
if they are later asked to concur with the patient’s 
directive or to insist on the implementation of the 
patient’s directive.   

 Source:  Legal issues in nursing  (2nd ed.), by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.   

  GUIDELINES 
 Advance Directives 

    1.   Nurses should review the state statutes and provi-
sions for durable powers of attorney for health care, 
natural death acts, and living wills. Realize that the 
requirements may vary greatly state to state, and have 
the in-hospital attorney hold classes for nurses so 
that the nursing staff is fully aware of any statutory 
requirements and the means by which these advance 
directives are enforced.  

   2.   Review the hospital policy and procedure manual for 
any hospital guidelines in this area. If no policies 
exist, suggest to the committee or persons responsible 
for such policies the need for guidance in this area.  

   3.   Should the patient or family tell you that a signed 
advance directive exists, ensure that this is known to 
the physician and hospital administration immedi-
ately. Document the existence of the declaration in 
the patient’s medical record, and ask for a copy of the 
declaration for the medical record.  

   4.   Should the patient revoke the declaration or tell the 
nurse that he or she desires to revoke the declaration, 
the nurse is obligated to document such in the record 
and to immediately notify the attending physician 
and hospital administration. This is true even if the 
competency of the patient is questionable because 
some statutes allow for revocation even if the declar-
ant is not of sound mind.  

   5.   It is advisable that the nurse not be a witness to the 
living will or natural death act because many natural 
death acts expressly exclude a witness from being 
employed by the attending physician or facility in 
which the patient is hospitalized. Usually, a friend or 
someone unrelated to the patient serves as the wit-
ness for this declaration.  

   6.   Should the patient have a copy of the living will or 
natural death act in his or her medical record, read it 
carefully to ascertain the scope of its provisions. It is 
much easier to clarify the declaration while the 
patient is still competent than to try to clarify direc-
tives in the document. Document in the medical 
record any clarification that the patient gives to you, 
and ensure that the attending physician also under-
stands the scope of the patient’s declaration.  

   7.   In most states, the nurse or another person may write 
and sign advance directives as proxy of the compe-
tent patient. Here, the nurse must be sure that the 
patient is of sound mind, because competency is an 
important issue in the execution of such a directive. 

  DO-NOT-RESUSCITATE DIRECTIVES 

 Health care organizations across the nation have also initi-
ated  do-not-resuscitate directives  that patients may exe-
cute upon admission to health care institutions. Per the 
patient’s request, the physician will then follow hospital 
policy in attaching such orders to the patient record. Most 
institutions require documentation that the patient’s deci-
sion was made after consultation with the physician regard-
ing the patient’s diagnoses and prognosis. The order should 
then be reevaluated according to institution policy. 

 Selected states are also enacting legislation address-
ing do-not-resuscitate orders in acute care and long-term 
care facilities. New York, one of the first states to enact such 
a law, recognized the need to allow patients and surrogate 
decision makers the ability to state their preferences for or 
against resuscitative measures. Other states have followed 
this lead, with some states enacting laws under the title of 
“comfort measures only” or “allow natural death” rather 
than the harsher do-not-resuscitate verbiage.   Payne v. Mar-
ion General Hospital  (1990)  represents the first case in this 
area of the law. 

 Recent cases give some guidance regarding resuscita-
tion issues.   Terry v. Red River Center Corporation  (2006)  
involved a lawsuit filed by the family of a patient who was 
resuscitated in a nursing home despite three advance direc-
tives in her chart, admitted to an acute care facility, and 
allowed to die based on the hospital’s interpretation of the 
advance directives. The court ruled that the hospital was 
not at fault for resuscitating the patient. One of the three 
directives, dated 6 years earlier, noted that two physicians 
needed to sign in order for the document to be valid. The 
directive was only signed by one physician. A second direc-
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whose doctors recommended a course of treatment that 
included a series of blood transfusions. She objected to these 
blood transfusions based on her religious convictions, and 
the court upheld this right of refusal. The court stated: 

  Although the age of majority in Illinois is 18, that age 
is not an impenetrable barrier that magically pre-
cludes a minor from possessing and exercising cer-
tain rights normally associated with adulthood . . . . If 
the evidence is clear and convincing that the minor is 
mature enough to appreciate the consequences of her 
actions . . . then the mature minor doctrine affords 
her the common law right to consent to or refuse 
medical treatment. (  In re E. G.,  1989 , at 327–328)  

 To a great extent, the court in reaching that momen-
tous decision carefully weighed the fact that E. G. was a 
very mature teenager, and that her religious convictions 
were based on deeply held, family-shared values. The psy-
chologist testified at court that she had the maturity of a 
22-year-old. 

 The stakes are extraordinarily high in these cases, and 
legal authorities continue to contend that these issues must 
be addressed. This is especially true in light of the various 
standards adopted by state legislatures and state courts con-
cerning mature minors and their right to decide issues that 
concern their welfare. For example, courts consider the 
minor’s ability to understand the medical treatment, the 
risks, and the consequences of forgoing recommended 
medical treatment in attempting to determine whether the 
minor is a “mature” minor and capable of making a deter-
mination to forgo medical therapy. Much of the argument 
has centered on an agreed definition of maturity, especially 
in the medical realm. Many courts still rely on the parents 
and their decision-making capacity. Thus, the question 
remains, whose voice would have the most weight with the 
courts—that of the mature minors or that of the parents? 

tive allowed the patient to be admitted to an intensive care 
unit, but disallowed cardiopulmonary resuscitation, which 
the court noted was an absurd contradiction. The third 
directive was signed by a family member rather than the 
patient, thus invalidating the directive. The final holding of 
the court was that patients should be resuscitated whenever 
there was doubt as to the patient’s true wishes. 

   Blanchard v. Regency Nursing Home  (2007)  con-
cerned a 63-year-old patient who sustained a cardiopulmo-
nary arrest, and the staff, believing that he was a no-code 
patient, did not begin cardiopulmonary resuscitation for 
15 minutes. Subsequently, it was noted that the patient’s 
directive required a full code. The court upheld the family’s 
award for wrongful death. 

 The court in   HIS Acquisition v. Crowson  (2010)  
firmly mandated that standards of care in resuscitation 
cases must be followed. In this case, the patient was in a 
skilled nursing facility, recovering from a surgical repair of 
her broken hip. The patient began to cough, gasp for air, 
and choke while her son was visiting her. He summoned 
the nurse, who tried to rouse the patient by shouting and 
shaking the patient. The patient continued to gasp for air. 
The nurse then checked for a pulse and could not discern a 
jugular pulse. 

 The nurse then asked the son whether his mother 
had a do-not-resuscitate order. The son replied that he had 
no idea what this entailed, and the nurse then decided to 
check the patient’s medical record for such an order. 
Approximately 8 minutes after the patient first started 
choking, the nurse determined there was no valid do-not-
resuscitate order, and cardiopulmonary resuscitation was 
initiated. Paramedics transported the patient to the hospi-
tal, where a neurologist concluded that the patient had 
incurred brain death. The son then brought this lawsuit 
against the nurse and the skilled care facility for negligence 
and wrongful death. 

 At trial, the family’s expert witness testified as to the 
standards of care for resuscitation of a patient. When a 
patient has a respiratory arrest and it is not known whether 
a valid do-not-resuscitate order has been written, the legal 
standard of care is to immediately begin cardiopulmonary 
resuscitation. No delay in responding to a patient in respi-
ratory distress is appropriate while the patient’s caregivers 
take time to look for the patient’s code-status paperwork. A 
full code response must be immediately initiated.  

  MATURE MINORS AND THE RIGHT TO DIE 

 In 1989, the Illinois Supreme Court became the first court in 
the United States to rule that a minor patient should be per-
mitted to refuse medical treatment necessary to save her life. 
  In re E. G.  (1989)  involved a 17-year-old leukemia patient 

  Ethical Scenario 8–3 

 The Child with Cancer 

 Judy J. was first diagnosed at age 14 with an unoperable 
cancer. Specialists anticipated that she would not live to 
celebrate her seventeenth birthday, but conceded that it 
was possible, though unlikely, that she could live to her 
twenty-first birthday. The treatment options proposed 
are both painful and debilitating and there is no guar-
antee of additional years of life even if the more aggres-
sive therapy is undertaken. In the alternative, palliative 
and comfort care measures will ease the symptoms and 
Judy is projected to have a better quality, if not quantity 
of life. 
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likely to add significant time to the minor’s life span, and 
the minor has endured significant emotional and physical 
discomfort with past treatments.   

 There are two possible answers to this dilemma. One 
would be to lower the age of medical competency, identify-
ing an age at which minors could either give consent or 
refuse to give consent. Research indicates that between the 
ages of 12 and 14, adolescents undergo a major shift in cog-
nitive functioning that enables them to reason abstractly, as 
well as to consider cause-and-effect relationships ( Millstein 
& Halpern-Felsher, 2002 ). Thus, there is reason to advocate 
a standard treating 14-year-olds as competent in health 
care decision making. 

 Unfortunately, such an age-based standard creates 
several problems. It is no less arbitrary than the current 
standard of 18 as the age of majority. The same research 
that establishes the adolescent onset of cognitive function-
ing also recognizes that these abilities are acquired gradu-
ally and that they reflect both a biological and an 
environmental component. Moreover, it is likely that some 
minors younger than the age of competency will seek to 
consent to their own health care treatment, reinforcing the 
same process now in place through the courts. 

 A second alternative is to adopt a uniform best inter-
est approach, denying all adolescents autonomy until they 
reach the age of maturity. This standard has the advantage 
of not having to discern the adolescent’s competency or 
maturity, but also has the disadvantage of taking decision 
making away from competent minors. Neither of these two 
approaches is likely to prevail, and the courts will continue 
to debate such issues. 

  Slonina (2007)  outlined some of the issues that 
seemed to be the primary ones that courts address in deter-
mining whether minors have the right to make medical 
decisions without their parents’ consent. These issues 
include the effectiveness of the proposed treatment, the 
minor’s possibility of surviving with or without the treat-
ment, and the emotional and physical effects of the treat-
ment on the minor. At present, it appears that the courts 
are more likely to determine that the minor is “mature” 
when treatment is viewed as minimally effective or not 

 Judy’s parents are torn between opting for more 
“humane” therapies that will keep their daughter com-
fortable in her final days or opting for the aggressive 
therapy that will hopefully ensure that their daughter 
will have an extended lifespan. They also feel that Judy, 
who is an excellent student and has many friends, 
should have some decision in what is finally decided. 

 Applying the ethical principles of beneficence 
and nonmaleficence, determine how you would 
begin to communicate with these parents and Judy. 
Should the concept of the mature minor be a part of 
this communication?  

  EXERCISE 8–4 

 Find out what your hospital does about advance directives. How 
is the patient apprised of these options, and who helps the patient 
desiring to complete such a directive? If patients come to your 
institution with advance directives, how are staff members alerted 
to their existence? Are any provisions taken to ensure the validity 
of advance directives before a patient’s death? Give suggestions 
you might have for a more effective usage of such documents.   

  HOSPICE CARE 

 Some terminally ill patients may prevent the need for natu-
ral death acts and living wills by entering hospice centers, 
though some type of living will or DPAHC may be man-
dated by state statute. A  hospice center  allows patients to 
receive the nursing and medical care that is required and to 
be kept comfortable, without the fear that they will be 
resuscitated or placed on life-support systems when death 
occurs. Most hospice centers and health care facilities have 
home hospice care that allows patients to receive the bene-
fits of hospice centers in their own homes. 

 Congress recognized the need for such terminal care 
apart from the hospital setting and authorized Medicare 
reimbursement for hospice care ( Tax Equity and Fiscal 
Responsibility Act, 1982 ). Medicare reimbursement is lim-
ited to a 6-month time interval, and this does not indicate 
that Congress meant that patients with a longer life expec-
tancy should seek or accept more aggressive care. 

 The problem encountered with hospice centers is 
that the usual patients seeking such care are competent—
the very same patients who could refuse heroic care if they 
were in a formal hospital setting. Problems encountered 
with allowing a patient to die are usually confined to 
incompetent, hospitalized patients.  

  ASSISTED SUICIDE 

 Although suicide as a crime has been abolished in all 
states, most states still prohibit assisted suicide. Some 
states treat assisted suicide harshly, whereas other states 
prohibit only causing suicide, not assisting it. Though 
selected states have tried unsuccessfully through legisla-
tion to pass physician assisted suicide (PAS) statutes, 
Oregon was the first to pass such a statute. A second state 
has now also voted to adopt such a statute. In November 
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number of deaths since 1998 is 596 ( Oregon Health 
Authority, 2012 ). The number of deaths in Oregon 
accounts for about half of the written prescriptions (935) 
over the same 14-year time frame. The most frequently 
cited reasons for obtaining physician-assisted suicide 
means were loss of autonomy, decreasing ability to par-
ticipate in activities that made life enjoyable, loss of dig-
nity, burden on family and/or friends/caregivers, and loss 
of bodily functions. Additionally, there was a significant 
increase in the numbers of patients indicating that fear of 
inadequate pain control prompted their desire for medi-
cations to terminate their lives ( Oregon Health Authority, 
2012 ).  Table   8–1    recounts case law and major legislative 
decisions that have led to assisted suicide as it currently 
exists in the United States.  

 The act allows physicians who choose to participate 
to write lethal drug prescriptions for competent, terminally 
ill adults who are residents of the state. Other provisions 
that must be met before the prescription is written include 
the following: 

    1.   Both the attending physician and a consulting physi-
cian must certify that the patient is in a terminal 
state, understands his or her prognosis, and has fea-
sible alternatives, including, but not limited to, com-
fort care, hospice care, and pain control.  

   2.   The patient must make an oral and written request 
for the prescription, signed and dated by the patient 
and witnessed by at least two individuals who, in the 
presence of the patient, attest that to the best of their 
knowledge and belief the patient is capable, is acting 
voluntarily, and is not being coerced to sign the 

2008, the citizens of Washington State passed Initiative 
1000, which permitted  physician-assisted suicide  in the 
state, effective March 2009. Proposals to consider assisted 
suicide were considered in California, Vermont, and 
Hawaii during the 2007 calendar year, though none of 
these proposals have been approved in these states. 
Opponents to this type of legislation include the Roman 
Catholic Church, the American Medical Association, 
and the American Nurses Association. The debate 
against assisted suicide was rekindled following reports 
such as the report of a 79-year-old German woman who 
took her life not because she was terminally ill, in pain, 
or suffering, but because she did not wish to be moved to 
a nursing home ( German Woman’s Assisted Suicide Fuels 
Debate, 2008 ). 

 The Oregon Death with Dignity Act (DWDA) was 
first narrowly passed by voters in November 1994, with a 
51.3 percent majority. A ballot measure to seek its repeal, 
Measure 51, was defeated by a 60 percent vote on Novem-
ber 4, 1997. The first patients to request life-ending medi-
cations did so in 1998. In 2002, United States Attorney 
General John Ashcroft attempted to suspend the drug-
prescribing licenses of physicians who prescribed life-
ending medications under the DWDA. In October 2005, 
the United States Supreme Court heard arguments in the 
case of   Gonzales v. Oregon   ,  and on January 17, 2006, that 
court ruled in favor of Oregon, again upholding the law. 
There have been no more legal challenges to the law since 
the  Gonzales  case. 

 Since its enactment in Washington State, 135 
patients have died under the terms of the law ( Washing-
ton State Department of Health, 2010 ); in Oregon the 

 Table 8–1   Rights of the Terminally Ill: Case Law and Major Legislative Decisions 

 Year  Case/Legislation  Description 

 1976   In re Quinlan   Right to remove person in prolonged vegetative state from ventilator 

 1990   Cruzan v. Director, Missouri 
Department of Health  

 Right given to states to decide whether families can remove artificial 
feeding tubes from persons in prolonged vegetative states 

 1991  Patient Self-Determination Act  Requires health care facilities receiving Medicare funds to 
provide information to patients at the time of admission about 
advance directives 

 1994  Oregon Death with Dignity Act  Allows competent terminally ill adult patients to obtain 
prescriptions for lethal drugs 

 1995   Compassion in Dying v. Washington   Court decision stating that the Washington State ban on the right 
of terminally ill adult patients to request assistance in committing 
suicide from a qualified professional was unconstitutional 

 1997   Vacco v. Quill  and  Compassion in 
Dying v. Glucksberg  

 Supreme Court rulings that states can ban physician-assisted suicide; 
states may also legalize and regulate physician-assisted suicide 

 Source:  Legal and ethical issues in nursing  (3rd ed.), by G. W. Guido, 2001. Upper Saddle River, NJ: Prentice-Hall, Inc. 
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requirements, all having the effect of limiting managed 
care abuses, are as follows: 

    1.   The patient must be competent, defined as “based on 
the patient’s ability to understand his or her condi-
tion and prognosis, the benefits and burdens of alter-
native therapy, and the consequences of suicide.”  

   2.   The patient must be fully informed.  
   3.   The choice must be voluntary, one that is made inde-

pendently, free from coercion or undue influences.  
   4.   The choice must be enduring, in that the request 

must be stated to the responsible physician on at least 
two occasions that are at least 2 weeks apart, without 
self-contradiction during that interval ( Baron et al., 
1996 , p.  20 ).   

 Despite the controversy surrounding this legislation, 
experience with these two state acts allowing physician-
assisted suicide has raised awareness concerning the 
importance of humane end-of-life care. The nurse’s role in 
this area is still developing. The American Nurses Associa-
tion (ANA) opposes the movement and opposes nurses’ 
participation in either assisted suicide or active euthanasia 
because they violate the ethical traditions embodied in the 
 Code of Ethics for Nurses  ( ANA, 1994 ,  2001 ). If nurses are 
asked directly by patients to assist with their suicide, they 
must refuse. But, before closing the door to open commu-
nications, nurses should look beyond the request to what 
the patients may be saying. They may be expressing a need 
for greater pain control or for someone to talk to about the 
fears of a terrible death. At this time, nurses must be clear 
that they cannot assist patients in this aspect, but may be 
able to assist with procuring medications for more effective 
pain control or by supplying needed forms to assist patients 
with advance directives. Another avenue may be to ensure 
that patients speak with a chaplain or a representative of 
their faith or with a social worker. Patients must know that 
someone cares and will assist them in ways that nursing 
can intervene. 

 In recognition of the universal need for humane end-
of-life care, the American Association of Colleges of Nurs-
ing (AACN), supported by a Robert Wood Johnson 
Foundation grant, convened a roundtable of nurse experts 
and other health care providers to begin communications 
surrounding this area. This roundtable was in accord with 
the 1997 International Council of Nurses mandate that 
nurses have a unique and primary responsibility for ensur-
ing that individuals at the end of life experience a peaceful 
death. This group of experts in health care ethics and pal-
liative care developed the End-of-Life Competency State-
ments ( AACN, 1999 ). While developed as terminal 
objectives for undergraduate nursing students, they apply 
to all nursing professionals. 

request. Note that the witnesses may not be related 
in any manner to the patient nor may they be recipi-
ents under the patient’s will. This must be followed 
by a second oral request 15 days or more after the 
first request.  

   3.   The attending physician must determine that the 
patient is making an informed and voluntary request, 
verify that the patient has documentation evidencing 
valid Oregon residency, can rescind the request at 
any time and in any manner, and must offer the 
patient an opportunity to rescind the request at the 
end of the 15-day waiting period.  

   4.   If in the opinion of either the attending or consult-
ing physician a patient may be suffering from a 
psychiatric or psychological disorder or depres-
sion causing impaired judgment, either physician 
shall refer the patient for counseling and no medi-
cation to end the patient’s life shall be prescribed 
until the counseling determines that the patient is 
not suffering from a psychiatric or psychological 
disorder or depression causing impaired judgment 
( Oregon Death with Dignity Act, section 127.800 et 
seq., 2005 ).   

 The question of whether mentally competent, termi-
nally ill patients have a constitutional right to seek a physi-
cian’s aid in ending their lives was answered by the U.S. 
Supreme Court in 1997. Both Washington and Oregon 
state courts had held that their states’ attempt to ban physi-
cian-assisted suicide violated the constitutional due pro-
cess rights of terminally ill patients who seek to hasten 
their deaths by using physician-prescribed medications. At 
the core of the matter is whether states may distinguish 
between patients who choose to refuse or withdraw medi-
cal treatment (allowing to die) and those who choose to 
extend this right to include medication-assisted suicide 
(assisting to die). 

 The U.S. Supreme Court, in one of the most impor-
tant decisions of the 1990s, rejected the challenge to the 
constitutional right of the person to die, and, in essence, 
said that courts could ban physician-assisted suicides 
(  Compassion in Dying v. Glucksberg,  1997 ;   Vacco v. Quill,  
1997 ). Although finding no constitutional right to die, the 
court explicitly left open the door for states to legalize and 
regulate physician-assisted suicide, if they choose to do so. 
This decision by the Supreme Court came just months 
before the Oregon voters passed the Death with Dignity 
Act for the second time. A Model State Act to Authorize 
and Regulate Physician-Assisted Suicide was developed to 
prevent potential managed care abuses with physician-
assisted suicide. The model act requires that four condi-
tions be met before one can receive assistance. These 
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regardless of age” ( Kunin, 1997 , p.  44 ). Implications for 
expanding the consent rights of minors are immense, 
especially as additional states consider expanding the right 
of mature minors to consent for needed medical therapies; 
states that have already expanded the mature minors’ right 
of consent have done so with adequate research regarding 
how adolescents reach health care treatment decisions in 
real-life situations. 

 A second issue with informed consent relates to the 
concept that merely because an individual has reached 
the age of maturity within a given state, that individual is 
able to either consent to or refuse consent for medical 
care and treatments. One of the hallmarks of informed 
consent is comprehension by the individual from whom 
consent is requested. Over the years, it has been sug-
gested that for elective procedures one should give the 
person all the information needed for informed consent 
and then wait at least 24 hours before securing the con-
sent. The premise is that a 24-hour delay in signing 
informed consent forms allows the person sufficient time 
to better understand what is being requested and to have 
his or her questions answered. How do health care pro-
viders begin to determine the level of comprehension 
needed to assure that informed consent is truly informed? 
Does the fact that one is 18 years of age enhance his or 
her comprehension of needed medical facts? Was that 
same individual unable to comprehend the same facts at 
17 years of age? 

 Ethical issues also surface in the use of the best inter-
est test for persons who are incompetent to either consent 
to or refuse medical interventions. Health care providers 
and the courts view the substituted judgment test for deter-
mining how an incompetent person would have consented 
or not consented as more tolerable because it is predicated 
on what a person actually said and/or did while he or she 
was still in a competent state. The whole issue of advance 
directives is predicated on this type of substituted judg-
ment. The best interest test, an objective means of viewing 
what another thinks is the best choice for an incapacitated 
person, has no such guidance, as the person for whom the 
decision is made often never reached the age of compe-
tency. Scholars continue to debate the issue of best interest 
and how one begins to address what is truly better for an 
incompetent person who was never competent ( Baum-
rucker, Sheldon, Stolick, & VandeKieft, 2008 ;  Beauchamp 
& Childress, 2009 ). 

 Advance directives have also raised ethical issues. 
Given that many individuals prepare their advance direc-
tives years before the directive becomes effective, the 
first problem with these documents concerns whether 
the wishes of the individual are still valid at the time 
the surrogate decision maker is called upon to make 

  ETHICAL ISSUES 

 A variety of ethical issues underlie content in the area of 
informed consent and patient self-determination. 
Informed consent involving adolescents is but one issue 
that has legal and ethical components for health care pro-
viders who treat adolescents as well as for legislators who 
formulate and implement consent policies for adolescents. 
The American Medical Association (AMA) has long advo-
cated the need for health care providers to involve adoles-
cents in the decision-making process, especially when the 
decisions concern care for the adolescent ( AMA, 2003 ). 
Though parents generally have the legal right to either 
consent or not consent for their child, there is a “need to 
respect the rights and autonomy of every individual, 

  Ethical Scenario 8–4 

 When Advance Directives are 
Disregarded 

 Mrs. Rodriquez is a 75-year-old patient in a long-
term care facility. Her presenting diagnoses are con-
gestive heart failure, hypertension, chronic renal 
failure, and Alzheimer’s disease. Some years earlier, 
she completed a Durable Power of Attorney for Health 
Care, naming as her surrogate Sarah, her youngest 
daughter. At the time the document was signed and 
witnessed, Mrs. Rodriquez had a long conversation 
with Sarah, outlining her wishes in the event that she 
became terminal and unable to speak for herself. Her 
primary fear, she told Sarah, was that she would be 
kept alive on life-sustaining equipment. This docu-
ment was placed in Mrs. Rodriquez’s medical record 
at the long-term care facility and all staff members 
were appraised as to its existence. 

 Mrs. Rodriquez suffered an acute myocardial 
infarction and was transferred via ambulance to the 
local hospital. During the initial assessment, she 
arrested and cardiopulmonary resuscitation was initi-
ated. Her heart rate was stabilized, she was intubated, 
placed on a ventilator, and transferred to the intensive 
care unit. When Sarah arrived, she immediately insisted 
that all “heroics” be discontinued and that her mother 
be allowed to die peacefully. 

 You are the manager of the intensive care unit to 
which Mrs. Rodriquez was admitted. Which ethical 
principles or theories are applicable given the fact that 
the patient’s advance directive has been disregarded at 
this time? From an ethical standpoint, what should your 
next steps be?   



 Chapter 8 • Informed Consent and Patient Self-Determination 149

 Additionally, the prospect that palliative care and hospice 
care will further expand to more completely assist patients 
and families during the final stages of life is quite possible. 
Hospice, the gold standard for care at the end of life, has as 
its challenge the design of programs “that would allow 
patients to simultaneously continue some disease-directed 
therapies in order to serve a wider range of dying patients” 
( Quill, 2008 , p.  19 ).   

decisions. This type of concern was a driving force in 
developing some of the third-generation advance 
directives such as the Five Wishes and the Life-care 
Advance Directive. 

 A final ethical question that is paramount today 
involves the entire question of physician-assisted death. As 
additional states attempt to expand the Oregon experience, 
ethical questions have surfaced regarding the need for such 
legal measures given the advances made during the past 5 
to 10 years. Quill (2008) noted that there are four other 
last-resort options available to persons in the final stages of 
their lives: 

   •   Right to intensive pain and symptom management  
  •   Right to forgo life-sustaining therapy  
  •   Voluntary stopping eating and drinking  
  •   Sedation to unconsciousness (pp.  18 – 19 ).   

  EXERCISE 8–5 

 Select one of the four ethical issues discussed in the preceding text 
and describe how therapeutic jurisprudence could begin to 
resolve these issues.  Review  Chapter   2    for a discussion on thera-
peutic jurisprudence.     

     Summary 

   •   Informed consent involves two separate components: 
The person must be fully informed so that he or she 
can make an informed choice, and the consent must 
be voluntary.  

  •   Informed refusal mandates that the patient be fully 
informed of the risks of not complying with recom-
mended interventions.  

  •   Elements of informed consent include the following: 
   •   Brief explanation of the intervention  
  •   Name and qualifications of the persons perform-

ing the procedure  
  •   An explanation of any serious harm that might 

occur  
  •   An explanation of alternative therapies to the 

intervention  
  •   Right to refuse the proposed intervention  
  •   Right to refuse further treatment even after the 

intervention is started    
  •   Forms for informed consent are express, implied, 

written or oral, complete, and partial.  
  •   Standards of informed consent are the physician-

based and patient-based standards, though a newer 
shared medical decision-making model is emerging.  

  •   There are four exceptions to informed consent: 
emergency situations, therapeutic privilege, patient 
waiver, and prior patient knowledge.  

  •   The primary health care provider has the responsi-
bility of obtaining informed consent, though others 
can create accountability through their actions.  

  •   Specific and blanket consent forms describe the two 
types of forms that exist in health care institutions today.  

  •   Competent adults are generally the individuals from 
whom consent is requested.  

  •   Legal guardians or representatives have the ability to 
consent for incompetent adults.  

  •   Parents have the right of consent for their children 
except in the few instances where laws give the minor 
the right to consent for himself or herself.  

  •   There are three limitations on the right of the person 
to refuse consent: 
   •   Preservation of life  
  •   Protection of minor dependents  
  •   Protection of the public’s health    

  •   Informed consent is required for research studies 
and is governed by federal statutes.  

  •   Health literacy concerns the degree to which indi-
viduals have the capacity to obtain, process, and 
understand basic health information.  

  •   The Patient Self-Determination Act involves the 
right of individuals to decide what will or will not 
happen to their bodies.  

  •   The best interest test is an objective test that allows a per-
son to determine what one thinks would be in the best 
interest of another person and then pursue a plan of care.  

  •   Substituted judgment, a subjective test, attempts to 
determine how persons, were they capable of making 
their opinions and wishes known, would have cho-
sen to exercise their right to refuse therapy.  

  •   Types of advance directives include living wills, natu-
ral death acts, durable powers of attorney for health 
care, third-generation advance directives, and do-
not-resuscitate directives.  
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  •   Oregon and Washington are the only states that 
have passed statutory laws allowing physician-
assisted suicide.  

  •   Some of the ethical issues concern informed consent 
for adolescents, how to ensure that the patient fully 
comprehends proposed therapies, and use of the best 
interest test for incompetent adults.    

  •   The Physician Orders for Life-Sustaining Treatment 
(POLST) and the Medical Orders for Life Sustaining 
Treatment (MOLST) were developed to assure that 
patient’s wishes concerning resuscitation, life-sus-
taining treatments, and hydration and nutrition 
would be honored by responding emergency medical 
personnel and acute care facilities.  

  Apply Your Legal Knowledge 
   1.    Does the distinction between consent and informed consent 

have implications for professional health care providers?   
   2.    What should the nurse do when told by a patient that he or 

she has an advance directive?   
   3.    How does the nurse decide if a patient’s consent is truly vol-

untary and informed?   

   4.    What type of role should nurses have in securing informed 
consent? In assisting with research studies? In assisting with 
genetic testing?   

   5.    How do you incorporate end-of-life competencies into your 
daily nursing practice?    

  YOU BE THE JUDGE 
 The patient was to undergo a fundoplication surgery to repair an 
esophageal hernia. The procedure involves the insertion of an esoph-
ageal dilator, which at this institution is performed by the anesthesia 
team. In this particular instance, the dilator was to be inserted by a 
nursing anesthesia student. The student introduced herself to the 
patient immediately before the procedure. She used her first name 
only and stated that she was a registered nurse who would be work-
ing with the nurse anesthetist and the anesthesiologist. The student 
referred to the nurse anesthetist by first and last names and to the 
anesthesiologist using the term  doctor  and his last name. 

 During the insertion of the dilator, the student tore the lin-
ing of the esophagus. This required an open procedure to be per-
formed, which resulted in complications for the patient. The 
patient sued for lack of informed consent, inadequate supervi-
sion, and negligence. Specifically, the patient argued that he had 
the right to know if a student was to perform any part of the pro-
cedure and that he had the right to refuse such participation. 

 The court returned a verdict in favor of the patient on the 
part of inadequate supervision. As stated in the institution’s writ-
ten policies, the student was to be supervised by an anesthesiolo-
gist, not merely a nurse anesthetist. 

  QUESTIONS 

   1.    Is the patient correct in asserting that he has a right to know 
the names and status of individuals who will be performing 
this procedure?   

   2.    Does the manner in which the student introduced herself and 
the two other team members have relevance in this case?   

   3.    Was the informed consent deficient to the degree that there 
was a lack of informed consent by the patient?   

   4.    How would you decide this case?     
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   4.   Analyze the concepts of: 
   a.   Alteration of records  
  b.   Retention of records  
  c.   Ownership of the medical record  
  d.   Access to medical records  
  e.   Computerized charting    

   5.   Describe important aspects of incident reports.  
   6.   Compare and contrast charting by exception to tradi-

tional charting.  
   7.   Define confidentiality and relate that concept to: 

   a.   Substance abuse conferences  
  b.   AIDS/HIV conferences  
  c.   Access laws  
  d.   Child/elder abuse conferences  
  e.   Electronic mail and Internet service    

   8.   Define and analyze applications of the Health 
Insurance Portability and Accountability Act of 1996 
(HIPAA).  

   9.   Describe reporting and access laws, including the 
common-law duty to disclose and limitations to 
disclosure.  

   10.   Analyze some of the ethical issues involved in docu-
mentation and patient confidentiality.   

  PREVIEW 

 A major responsibility of all health care providers is 
that they keep accurate and complete patient 
medical records. Much of what is collected and 
recorded remains sensit ive information. 
Understanding the need for clear and concise 
records and knowing which portions of the record 
may be discovered and introduced during trials 
enables nurses to be proficient recorders of patient 
care in all health care settings. The newer areas of 
confidentiality concern computer documents, 
electronic resources, and the multiple applications of 
the Health Insurance Portability and Accountability 
Act of 1996. This chapter presents guidelines for 
documentation in patient records and incident 
reports, and presents pointers for assuring patient 
confidentiality.  

  After completing this chapter, you 
should be able to: 
   1.   Discuss purposes of the medical record.  
   2.   Define and describe basic information to be included 

in the medical record.  
   3.   List and give examples of guidelines for accurate 

documentation.  

 Documentation and Confi dentiality    

    Nine 

  KEY TERMS 
  alteration of records  
  charting by exception  
  common-law duty to disclose  

  computerized charting  
  confidentiality of medical 

records  

  covered entities  
  effective documentation  
  electronic health record  

  electronic medical 
record  
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 Documentation of nursing care should be reflective 
of the individual patient status. Thus, nurses’ notes should 
address patient needs, problems, limitations, and patient 
responses to nursing interventions. Individualized, goal-
directed nursing care is provided to patients. Each patient’s 
nursing needs are assessed by a registered nurse at the time 
of admission or within the period established by the nurs-
ing department/service policy. Patient education and 
patient/family knowledge of self-care are given specific 
consideration in the nursing plan. Pertinent patient quotes 
about symptoms and feelings should be included in the 
medical record. It is advisable to use some form of nursing 
process in charting so that no pertinent information is 
overlooked or forgotten. 

 Documentation must show continuity of care, inter-
ventions that were implemented, and patient responses to 
the therapies implemented. Nurses’ notes are to be con-
cise, clear, timely, and complete. Even if the patient’s con-
dition does not change, that absence of change should be 
recorded at least once per shift. The complete patient 
assessment performed by the nurse caring for a selected 
patient should be reflected, in its entirety, in the patient’s 
medical record.   

  EFFECTIVE DOCUMENTATION 

 The American legal system has helped nurses recognize 
what must be included in charting and, through case law, 
has given tips on how to chart entries correctly. These tips 
for  effective documentation  are enumerated in the follow-
ing sections and are equally pertinent to both written 
(paper) and electronic medical records. 

  Make an Entry for Every Observation 

 If no mention has been made of a change in a patient’s 
condition, the jury can infer that no observation of the 
patient was conducted. For many nurses, this tip for 
effective charting reflects the older adage that “if no 
mention is made of a fact or intervention in the medical 
record, then it did not happen.” Multiple recent court 
cases attest to the need for the accurate recording of such 
observations (  Bona v. Matonis , 2011 ;   Confidential v. Con-
fidential , 2010 ;   Department of Health v. Rahe,  2009 ;   Estate 
of Adam v. Sisters of Bon Secours,  2009 ;   Galvez v. Loma 
Linda University Hospital,  2010 ;   Garcia v. Jewish Home , 

     MEDICAL RECORDS 

  Medical records  and a medical records library are man-
dated by federal governmental and nongovernmental 
agencies. Additionally, agencies such as The Joint Commis-
sion (TJC) and state and local rules and regulations further 
define this complex area. 

 From a nursing perspective, the most important pur-
pose of documentation is communication. The purposes 
for the medical record, among others, are to: 

    1.   Assist in planning and evaluating patient care and 
recommending patient’s continuing treatment.  

   2.   Document the course of the patient’s care, including 
responses to treatment, and communications among 
health care providers responsible for the patient’s care.  

   3.   Protect legal interests of the patient, health care facility, 
and health care providers.  

   4.   Provide data for use in continuing education and in 
research.   

 Thus, these records not only record what has transpired, 
but also serve as a vital communication link among mem-
bers of the health care team and a resource for further edu-
cational and research programs. 

  Contents of the Record 

 Basic information that should be recorded for any patient 
includes the following: 

    1.   Personal data such as name, date of birth, gender, 
marital status, occupation, and person(s) to be con-
tacted for emergencies  

   2.   Financial data such as health insurance carrier with 
assignment of rights, patient employer, and person 
responsible for payment of the final bill  

   3.   Medical data   

 These final data entries form the bulk of the record and 
include, but are not limited to, a history of signs and symp-
toms; initial physical and psychosocial assessment data; 
diagnoses; treatments; medical tests; laboratory results; 
consultation reports; anesthesia and operating room 
records; signed informed consent forms; progress notes; 
records of various departments such as respiratory therapy, 
dietary consultations, occupational therapy, and physical 
therapy; and nurses’ notes. 

  Health Insurance 
Portability and 
Accountability Act of 
1996 (HIPAA)  

  incident, variance, 
situational, or unusual 
occurrence report forms  

  medical records  

   omnia praesumuntur contra 
spoliatorem   

  patient access to medical 
records  

  patient’s right to privacy  
  protected health 

information (PHI)  
  retention of records    
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that the bed should have been in its lowest position, fall 
mats placed around the bed, and a bed alarm in place and 
activated. The medical record was reviewed, which showed 
no documentation regarding what, if anything, had been 
done in the way of care planning or actual interventions for 
her fall risk. In fact, there was no documentation found in 
regard to the fall itself; that is, there was no record of where 
in proximity to the bed the patient was found at 4:00 a.m. 
or whether the nurse had attended to the resident or any 
other care was provided to the resident for several hours 
before she was found on the floor. Thus, the court ruled 
that this family did have valid grounds for a lawsuit. A sim-
ilar result occurred in   Slenker v. St. Elizabeth Health Center  
(2010) ; the patient’s fall was unwitnessed and there was no 
documentation in the record to support why or how the 
patient fell. 

   Yeazel v. Baxter Healthcare  (2011)  illustrates that 
courts will not allow a retrospective review of what might 
have happened when the official record does not docu-
ment what actually did occur. In that case, the flow chart 
from the deceased patient’s dialysis session recorded the 
total amount of heparin that he had received during the 
dialysis session. The question in court 4 years later was 
whether the total amount of heparin was given as an intra-
venous drip over the course of the session or as a bolus of 
heparin at the conclusion of the dialysis session, after 
which the patient died. 

 An affidavit was filed with the court. The affidavit 
was deemed to be speculation by the court, as the nurse 
manager was hired in 2009 and the incidents in question 
occurred in 2007. Thus, the nurse manager had no actual 
knowledge of the nurses’ charting practices that would 
have been in effect two years before she took the position. 
The question of how the heparin was given could only be 
determined if it had been so specified in the original docu-
mentation based on the nurse’s first-hand knowledge at the 
time of its administration. 

 Courts, though, continue to require that there be a 
direct causation between nursing care that does not meet 
the standard of care and liability for an untoward outcome. 
A case that illustrates this point is   Galvez v. Loma Linda 
University Hospital  (2010) . In that case, the patient was 
recovering from open-heart surgery and was sedated with 
a propofol drip that was infusing through an intravenous 
(IV) line on the dorsal side of his right hand. He also had 
numerous other IV lines infusing. The hospital policy 
required that the IV lines be assessed every 4 hours and 
that this assessment be documented. According to the 
patient’s record, the right-hand IV line was checked at 7:00 
p.m. and then again at 4:30 a.m. At this later time, a signifi-
cant infiltration of medication into the surrounding tissues 
was discovered, which led to complications from tissue 

2009 ;   Pacitto v. Kaufman , 2010 ;   Regent Care v. Craig , 
2009 ;   Regent Care v. Wallace , 2008 ;   Slenker v. St. Eliza-
beth Health Center , 2010 ;   Steward v. Haines City HMA , 
2010 ;   Yeazel v. Baxter Healthcare , 2011 ). 

 The case of   Department of Health v. Rahe  (2009)  
vividly illustrates the concept that if care is not docu-
mented, then the care is presumed not to have occurred. 
In this case, an emergency center patient, diagnosed with 
sickle-cell anemia, was to have multiple diagnostic tests 
performed, including an electrocardiogram, a chest x-ray, 
and various blood tests. She was then to be started on 
some specific medications. These orders were well docu-
mented on the physician’s order sheet. In reviewing the 
medical record, it was noted that there was no documen-
tation that any of these orders were completed by the 
nurse assigned to the patient. Fortunately, a second nurse 
quickly assumed the patient’s care, immediately taking 
vital signs, placing the patient on a cardiac monitor, and 
reporting to the admitting team that a cardiac consult was 
needed. Though the patient suffered no harm, the court 
noted that failure to document patient care in the medical 
record is a direct violation of nursing standards of care. 
When care is not documented in the patient’s medical 
record, there is a legal presumption of an even more seri-
ous departure from professional standards, noted the 
court. That more serious conclusion is that the care in 
question was not given at all. 

 In   Estate of Adam v. Sisters of Bon Secours  (2009) , 
the issue concerned noticeable bruising on the body of an 
elderly Alzheimer’s patient who died while a resident at a 
long-term care facility. The family filed a lawsuit, claim-
ing that the bruising was caused by physical and sexual 
assaults. At trial, it was alleged by the defendants that the 
heparin this resident was receiving could account for the 
bruising, as this medication made the resident highly sus-
ceptible to bruising. The expert witness, however, could 
not point to any specific event that could have caused the 
bruising, such as a fall or other untoward event. There 
was no documentation in the chart indicating such an 
event, nor was there documentation of the bruising itself. 
That, said the court, left open the possibility that the resi-
dent had indeed been assaulted and thus the cause of 
action could go forward. 

 Similarly, in   Regent Care v. Craig  (2009) , the patient 
was in a long-term care facility recovering from a recent 
surgical procedure. She was found on the floor in her room 
at 4:00 a.m. with injuries to her eyes and face and trans-
ferred to an acute care facility for emergency surgery. Her 
family filed a lawsuit in her behalf for the negligent care she 
had received at the long-term care facility. 

 At trial, a nursing expert testified that fall precau-
tions should have been initiated for this resident, namely 
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claiming that she was injured by the Foley catheter inserted 
after the physician decided not to continue labor, but to 
deliver the infant by cesarean section. The court pointed to 
the nursing progress notes, which stated “Foley in place 
draining blood tinged urine prior to and during OR.” The 
blood-tinged urine was further described as “urine in the 
bag with little specs of blood in it.” 

 The nursing expert was able to testify that “blood 
tinged urine” is not unusual when a patient has a cesarean 
section after attempting a vaginal delivery. If there had 
been dark red blood, then the obstetrician should have 
been immediately notified. Based on the thorough nursing 
documentation, the court found that there was no negli-
gence and thus awarded no damages to the patient.   

damage. The patient subsequently sued for permanent tis-
sue damage to his right hand. 

 At trial, the court agreed that, if no IV checks were 
done between 7:00 p.m. and 4:30 the next morning, this 
was a breach of the standard of care. The Court did not 
accept the implication that other IV sites were checked and 
thus the right-hand site must also have been checked. 
However, the court also noted that the patient had pre-
sented no proof that the outcome would have been differ-
ent if the IV site had been checked as ordered. Thus, the 
hospital was found not liable for this injury. 

 The lesson from this case is that even routine checks 
of patients must be recorded, because failure to record 
such data leads to the inference that the patient had not 
been checked. The nurse attempted to show that there had 
been some patient assessment, but it was equally clear 
from the nursing documentation that not all IV sites were 
adequately assessed. 

 Conversely, the court also accepts what is charted as 
true indications of interventions and the patients’ reactions 
to these interventions. In   Steward v. Haines City HMA  
(2010) , the 46-year-old patient was admitted for chronic 
pancreatitis. IV Demerol and Phenergan were prescribed 
for pain management. Unable to start an IV in the patient’s 
upper extremities, the IV was placed in the left foot. Docu-
mentation showed that the IV was checked over the next 
few hours as the medications were infusing. 

 The next day, the patient complained of pain in left 
foot, the IV was removed, and the physician notified. Later 
the patient developed gangrene in the foot and it was 
amputated. She filed a lawsuit seeking 3.5 million dollars in 
damages. The lawsuit alleged that the nurses negligently 
inserted the IV, then they failed to check that the IV was 
infusing into the vein as the medications were being 
administered. The jury found no negligence in this case. 

 The nursing progress notes were admitted as evi-
dence in the case. These notes clearly showed that the nurse 
had flushed the IV line before starting the medications and 
then checked for a return of blood when removing the IV, 
showing that it had been properly inserted into the vein 
and was still in the vein when discontinued. Based on the 
nurses’ careful documentation when starting the IV, 
administering the IV medications through this site, and 
removing the IV, it could be concluded that no infiltration 
of the surrounding tissues occurred. It was also docu-
mented in the notes that no redness was visible or edema 
palpable at the IV site, again further indicating that no 
infiltration of the surrounding tissues had occurred. The 
court concluded that the injury was likely caused by the 
caustic nature of the Phenergan. 

 A similar result was concluded in   Bona v. Matonis  
(2011) . The patient sued the obstetrician, and the hospital, 

  EXERCISE 9–1 

 Twin infants, fraternal twins, were born at 27 weeks gestation and 
promptly transferred to the hospital’s neonatal intensive care unit. 
A peripherally inserted central catheter (PICC) was started in the 
right axilla for one of the infants so that blood products, nutri-
tion, lipids, and medications could be infused. Swelling and seep-
ing began at the insertion site 2 days after the line was started, but 
nothing was done until 2 days later when the arm became gangre-
nous, then necrotic, and was eventually amputated. The infant 
died of massive sepsis 36 days after his birth. 

 At trial, it was determined that the nurses never tran-
scribed the physician’s oral order to monitor the PICC insertion 
site for signs of infection. In fact, there was no documentation in 
the record to indicate that monitoring was being done, leading to 
the conclusion that the nurses did nothing while the infant’s arm 
became infected. 

 How should the court rule in this case? What evidence would 
be most relevant for the court to examine in reaching a conclusion?   

  Follow-Up as Needed 

 Merely charting changes in patient status may not be ade-
quate. The landmark decision of   Darling v. Charleston 
Community Memorial Hospital  (1965)  showed that follow-
up measures must be taken. James Darling, an 18-year-old 
high school football player, had broken his leg during a Sat-
urday afternoon game and had the leg casted at the local 
hospital. Following the casting, he was admitted for obser-
vation. The nursing staff continued to assess Darling’s 
casted leg, noting repeatedly in the patient record his dete-
riorating condition, the foul odor being emitted from the 
casted extremity, and the patient’s ever-increasing pain lev-
els. The nurses did share their observations with the pri-
mary physician, but took no further action when the 
primary physician failed to take corrective action. The 
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hide the facts that there was liquid on the floor and that the 
patient was found on the floor next to the liquid. The 
patient fell and was seriously injured in the fall. However, 
how, why, and whose fault it was proved to be a very differ-
ent matter. The patient said it was not his urine that was on 
the floor. With his cognitive deficits, the patient may have 
been mistaken, especially with his own urinary history. It is 
possible that he urinated on the floor as he got up and fell 
or, conversely, that he fell and then urinated so that there 
was liquid on the floor. 

 The court said that the wording of the nurse’s prog-
ress notes was critical to the court case. She carefully noted 
the obvious facts, but never speculated where the liquid 
originated, whether it was urine or not, and what caused 
the patient to fall. The facility’s director of nursing also tes-
tified about the later investigation into this matter. The 
nurse told the director that she had found the patient on 
the floor; that she saw liquid on the floor, which the patient 
said was someone else’s urine; and that she assessed and 
obtained assistance for the injured patient. The director 
also never speculated as to the exact cause of the incident. 
Thus, the court ruled that the patient’s family had failed to 
show that the incident was caused by the negligence of any 
of the facility’s employees. 

   Flowers v. Fountain Valley Regional Hospital  (2011)  
further illustrates how follow-up attention and documen-
tation can prevent a finding of liability against the institu-
tion and its employees. In this case, the patient’s lawsuit 
alleged that the physician negligently implanted the porta-
cath and that the hospital’s nurses were negligent in the 
administration of his chemotherapy in that they allowed an 
extravasation of medication into the patient’s chest wall. 

 The patient had been diagnosed with non-Hodgkin’s 
lymphoma and was admitted to the oncology service for 
chemotherapy. His portacath had been previously inserted 
during an earlier surgery at the same institution. The 
patient refused to allow the nurses to access the portacath 
without first giving him pain medication. The nurses 
administered Dilaudid and then started the rituximab 
therapy 2 hours later; the infusion of the rituximab took 
approximately 5 hours. 

 The next morning, the patient was seen manipulat-
ing his portacath and complaining that he wanted to be 
discharged. A psychiatric evaluation was done, and the 
nursing progress note indicated that the patient was men-
tally unstable; the oncologist determined that it was unsafe 
to continue chemotherapy with an uncooperative patient, 
but later that same day a different physician decided to 
continue the chemotherapy. The patient was given Haldol 
prior to the restarting of the chemotherapy. Nursing notes 
for the remainder of the evening noted that the patient 
remained safe and that there were no further complaints. 

patient was subsequently transferred to another acute care 
facility where the leg was eventually amputated. 

 The court concluded that the follow-up and evalu-
ation of the patient’s responses were equally important to 
the initial assessment. The nurses had a further duty to 
the patient, the court said, and merely assessing and 
charting Darling’s condition were insufficient. The court 
also inferred that proper documentation, no matter how 
accurate and timely it is, can never be a substitute for 
quality nursing care. Rather, the nursing staff should 
have reported their observations and lack of subsequent 
medical interventions to the nursing supervisor. The 
supervisor then should have consulted the medical chief 
for the service. 

  Ethical Scenario 9–1 

 James Darling’s Care 

 Review the facts of the case as presented above. Rather 
than concentrating on the legal aspects of the case, con-
sider the underlying ethical principles that the nurses 
caring for James Darling owed to him. Which principles 
were neglected in his case? At what point in his care 
were these principles most disregarded by the health 
care providers, including the physician and the nursing 
staff members, caring for the patient?  

 Complete records, though, may help to protect the 
staff from legal liability. In   Shaw v. Plantation Management  
(2009) , the patient was admitted to the Alzheimer’s unit 
after he began having behavior problems at home associ-
ated with sleeplessness, confusion, and disorientation dur-
ing the late-night hours. His medical history included a 
transurethral resection for benign prostatic hypertrophy. 
The patient’s room-mate, also an Alzheimer’s patient, had a 
history of urinating on the floor and on other resident’s 
beds; he was on medications for bladder control and wore 
diapers at night. 

 This lawsuit started when the night nurse found the 
patient on the floor. The patient stated that he got out of bed 
to use the bathroom and fell in a puddle of urine that was 
not his own. The nurse charted what she observed, namely 
that the patient was on the floor and there was a puddle of 
liquid, and she also charted exactly what the patient said. 
The progress notes then documented her assessment of the 
patient’s injuries and the medical attention she obtained for 
the patient. He sustained a broken hip in the fall, was trans-
ferred for surgery to an acute care setting, and died shortly 
after the surgical repair of his broken hip. 

 The family’s lawsuit alleged negligence on the part of 
the Alzheimer’s unit staff members. The facility did not 
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physical examination, told the mother to give him laxa-
tives and over-the-counter medications for flatus. 

 At 6 days of age, the infant was diagnosed with an 
obstructed and perforated bowel. The court ruled that the 
nurses had not deviated from the standards of care, but had 
followed hospital protocol. They had charted that the 
infant had no stool. The infant was not in the hospital 24 
hours, and all the information was in the record if the phy-
sician had read it. 

 Two additional court cases also concluded that phy-
sicians have a duty to read nursing notes (  Estate of 
Mahunik v. Hebron , 2007 ;   Ploch v. Hamia,  2006 ). In  Ploch , 
the court concluded that it was below the legal standard of 
care for a physician not to read the nurses’ notes before 
discharging a patient. 

 A case that specifically mandates that the chart be 
reviewed by the nurse before beginning a surgical case is 
  Fox v. Department of Health  (2008) . In  Fox , the surgeon 
began a hysterectomy on a patient, unaware that the patient 
was pregnant. He was subsequently censured by the state 
medical board. In his defense, the circulating nurse testi-
fied at court that it is routine for the nurse to review the 
patient’s record before the case is started. Any information 
that needs to be brought to the surgeon’s attention should 
be done before beginning the case, including critical tests 
that may be missing from the record. 

 The court held that it was not below a physician’s 
standard of care to rely on the preoperative nurse for results 
of preoperative tests. In this case, there was no printout of 
the pregnancy test in the patient’s record, and the circulat-
ing nurse reportedly told the surgeon that the patient’s 
pregnancy test was negative.  

  Always Make an Entry, Even If It Is Late 

 Record entries must be timely, charted as close to the hap-
pening as possible. Time dulls even the best memories, and 
a nurse may not be able to recall what actually transpired. 
Too often, valuable information is then omitted for lack of 
recall. If one must chart after the fact, it is more important 
that all pertinent data are included rather than that the 
chronological order of the chart be preserved. To show 
timeliness, remember to include the complete date and 
time of charting in the entry. The use of military or 24-hour 
time has aided in accuracy of timed entries. 

   Davis v. Montgomery County Memorial Hospital  
(2006)  illustrates the difficulty with late entries. In this 
case, a patient had been transferred for skilled rehabilita-
tion following hip replacement surgery. During her stay at 
the skilled facility as she was being assisted to the bath-
room, she fell and was injured. The certified nursing aide 

 During the night, the chemotherapy was resumed 
with a treatment of vincristine. The nurse documented a 
good blood return via the portacath prior to starting the 
infusion and that there were no side effects or reactions 
noted after the medication was completely infused. Later 
that same night, the patient complained of burning at the 
portacath site and the notes indicated that the site 
appeared slightly swollen and “pinkish.” The nurse 
applied an ice pack to the area and consulted the physi-
cian. He instructed the nurse to continue the chemother-
apy with Cytoxan. Early the next morning, the nurse’s 
notes indicated that the infusion was still running and 
that the patient had no complaints. 

 By 9:30 that morning, the patient was alert and awake 
and again complaining of a burning sensation at the porta-
cath site. The patient was discharged on the following day, 
his portacath having been flushed with heparin before he 
left the acute care setting. He was readmitted one day after 
discharge due to issues with his portacath, and the physi-
cian noted that there could be a possible problem with 
extravasation during chemotherapy treatment. 

 The court found no liability on the part of the 
nurses administering the chemotherapy and caring for 
this patient. They had met the standards of care, kept the 
physicians informed, and thoroughly documented the 
nursing care of this patient. It was not a nursing responsi-
bility, the court noted, to decide whether to continue che-
motherapy with an uncooperative patient, a patient with 
mental health issues, a patient who was apparently manip-
ulating the portacath, or a patient who was being given 
significant doses of sedation while undergoing chemo-
therapy administration.  

  Read Nurses’ Notes before Giving Care 

 Few nurses have been encouraged to read the nurses’ 
notes before caring for and/or documenting on a patient. 
By taking the time to read the entry prior to the current 
one, it is possible to determine whether there has been a 
change in the patient’s condition. Even physicians have a 
duty to read nurses’ notes, the court concluded in   Garcia 
v. San Antonio Community Hospital  (2002) . In that case, a 
newborn and his mother were dismissed from the hospi-
tal 23 hours after his birth. The infant had not passed a 
stool during the time he was hospitalized, and the nurse 
instructed the mother to contact the physician if the 
infant did not pass stool within a day. The mother called 
the physician several times over the next 5 days. She told 
the physician that the infant had not passed a stool, was 
irritable, and had a decreased appetite. The physician, 
rather than having the infant brought to the office for a 
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the court reviewed the written documentation in this 
patient’s record. 

 The last nursing progress note before the patient was 
fed was at 6:00 p.m., was written at 7:15 a.m., and noted 
that the head of the bed was elevated 40 degrees. The next 
nursing progress note was written at 7:00 p.m., when the 
surgical drains were removed and the patient’s dressings 
changed. No mention of the elevation of the head of the 
bed was noted at this documentation. At 7:15 p.m., it was 
noted that the patient began to complain that she could not 
breathe; again the record was silent as to the elevation of 
the head of the bed. 

 The next evening, the nurse who had fed the patient 
the evening before wrote a progress note: 

  It was brought to my attention that spouse com-
plained of patient being laid flat during feeding or 
during removal of drains . . . Patient was fed with 
head of bed elevated 40 degrees. 

 There were 3 nurses in the room when drains 
were pulled. [Here a chart lists the names of the three 
nurses] all witnessed that patient’s head of bed was 
elevated 30 degrees . . . I do not know of any other 
nurses entering the room and lying the patient flat. 
(  Welch v. Willis-Knighton , 2010 , at 4629930)  

 This progress note served to provide the evidence 
needed to attack the credibility and competence of the 
nurses. Two of the nurses named in the progress note testi-
fied that they were in the room when the patient’s drains 
were removed, but not when the patient was fed. The third 
nurse testified that he was never in the room at all. Addi-
tionally, the references to 40 degrees when the patient was 
fed and 30 degrees when the other nurses were in the room 
were seen as a fatal inconsistency. 

 If a late entry is indicated, ensure that the late entry is 
not written in the margins of the chart or “squeezed” into 
an open white space. Such crowding in data often is per-
ceived in a courtroom as an attempt to cover up informa-
tion. The nurse may want to add a note stating why the 
entry was late or somehow to explain why the charting had 
not been done earlier. Such a note could be as simple as 
“first day back from 3 scheduled days off ” or “patient chart 
unavailable at 03:00 a.m.” Likewise, never leave several 
blank lines for a colleague to enter notes. The colleague 
should make his or her entry as a late entry. 

 Two cases give additional direction concerning late 
entries in a patient record. In   Gorcey v. Jersey Shore Medi-
cal Center  (2006) , a patient was admitted to the emer-
gency department with severe injuries that he had 
sustained in an automobile accident. The paramedics 

(CNA) testified that he had placed a gait belt around the 
patient’s waist before he helped her to stand and then 
assessed the patient for dizziness. The patient stated that 
she was not dizzy, but on her way to the bathroom she lost 
her balance and fell. The patient testified that the CNA had 
come to assist her and placed his arm around her waist and 
then helped her walk toward the bathroom. When he 
reached his arm out to move the privacy curtain, she lost 
her balance and fell. 

 A nurse had actually documented the incidence with 
a late entry into the patient’s record. The late entry did not 
mention a gait belt, and that nurse could not remember 
later in court if a gait belt was used. The court ultimately 
ruled in favor of the patient and against the facility. 

 There is no rule against charting out of time 
sequence, and a late entry is far superior to no entry at all. 
The longer the time interval between the actual patient 
care and the charting of that care, however, the more likely 
it is that the court may become suspicious that the addi-
tional entry was done merely to prevent liability. 

 For example, in   Nimoh v. Allina Health  (2011) , a 
registered nurse was terminated after the hospital medi-
cation audit found four instances in a 2-month period 
where the nurse withdrew narcotics from the dispensing 
machine, but did not document in the patients’ records 
that the medications had actually been given. He was also 
faulted for failure to document, within the 60-minute 
time frame, the follow-up assessment that was required 
by hospital policy. When questioned about these inci-
dents, he was not able to recall exactly what had hap-
pened, but assumed that he had merely forgotten to 
complete the documentation. 

 Following his termination, he sued the institution, 
as he denied all drug usage and that he had diverted nar-
cotics for his own use. That, however, is not why he was 
discharged. The court held that the failure to properly 
document administration of medications is a patient-
safety issue, with the risk that a patient could potentially 
suffer a negative outcome if a second dose was adminis-
tered because an earlier dose was not documented. 
Being aware of the potential consequences and failing to 
do the required documentation is a serious misconduct 
for a nurse. 

 A second case example of why late entries are often 
not believable occurred in   Welch v. Willis-Knighton  (2010) . 
In that case, the hospitalized patient died from a respira-
tory infection after aspirating fluid into her lungs from a 
percutaneous endoscopic gastrostomy (PEG) tube feed-
ing. Specifically, the family sued for the nurses’ negligence 
in laying the patient flat while feeding her via the PEG 
tube. In deciding liability against the nurses and hospital, 
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(2005) . At the beginning of his 10-hour shift, the 
licensed practical nurse (LPN) precompleted a patient’s 
chart, showing that he had given the patient morphine 
at 4:00 a.m. and 6:00 a.m.; however, the patient expired 
at 3:15 a.m. before either dose of morphine could be 
given. The LPN was fired for violation of the facility’s 
policies and procedures and applicable state statutes. 
There is no room for deviation from the policy manual, 
the court ruled, based on a nurse’s own judgment of how 
to save time on a busy work shift. 

 Accurate nurses’ notes form the basis of the patient 
medical record. Too often, this charting reflects the 
expected as opposed to the actual. In   Genao v. State  (1998) , 
a nurse documented a sedated psychiatric patient’s condi-
tion three times without ever seeing the patient. When the 
patient was finally “seen,” she was found after being raped 
by another patient.  

  Use Clear and Objective Language 

 For years, nurses have been taught to use somewhat vague 
terminology in charting rather than drawing conclusions. 
Entries might have noted “appears to be asleep” or “seems 
to be resting comfortably” or, even more vaguely, “had a 
good night.” These types of entries were thought to protect 
the nurse against drawing conclusions or being accused of 
making medical diagnoses. Today’s attorney looks at such 
vague verbiage and is inclined to ask questions that cast 
doubt on the nurse’s observational powers or that serve to 
imply that what the nurse actually saw was quite different 
from what was charted. Thus, the nurse should chart, using 
objective, definite terms so that there is no doubt about the 
certainty of the entry. 

 A case that speaks directly to the clarity of the entry 
is   Shahine v. Louisiana State University Medical Center  
(1996) . The patient sued the surgeon and the hospital over 
persistent numbness in her right hand, which she first 
noticed after her total right hip replacement. Her suit 
alleged that the numbness was an ulnar nerve injury from 
improper positioning or from the surgeon’s pressing against 
her arm or hand during the surgery. 

 The Court of Appeals exonerated all defendants 
from liability. The reason for this favorable result was the 
effort that the circulating nurse made to document in 
precise detail how the patient had been positioned, stabi-
lized, and padded before surgery, and specifically her 
documentation of the steps taken to extend the patient’s 
arms out of harm’s way and to pad her arms and hands to 
avoid pressure- or positioning-related injuries. The court 
found it was critical that the nurse wrote a detailed factual 
statement describing to the smallest detail how the patient 

were initially unable to obtain a blood pressure, but then 
recorded a pressure of 146/50 once they had initiated 
infusion therapy. The patient was treated at the hospital 
for 2 hours before he died. In the lawsuit that was filed, 
the family asserted that the patient had died of internal 
bleeding and that the lack of blood pressure recordings 
during the 2 hours he was treated at the hospital contrib-
uted to the physician’s failure to appreciate the true nature 
of the patient’s condition. 

 In court, the nurse was allowed to testify that she 
had taken vital signs, including blood pressures, every 
15 minutes and scribbled them on pieces of paper, which 
she put into her pocket and was not able later to record 
in the chart. The appellate court mandated the case back 
to the trial court for a rehearing, but the lesson to be 
learned is that one should always record such vital infor-
mation in the chart, whether at the time of the occur-
rence, which is the preferred time to chart, or as a late 
entry with an explanation of why the entry was made 
after the fact. 

 In   Ross v. Redding Medical Center  (2003) , the phy-
sician dictated and dated a patient’s admitting history 
and physical and the operative report more than 3 weeks 
after the surgical procedure and 3 days after the patient 
died. The court found no liability on the part of the 
defendants, but did note that such late charting can raise 
serious suspicions when the charting is done so long 
after the fact. 

 Remember, too, that after a certain time period, most 
states hold that the chart must be “complete.” This usually 
occurs 30 to 60 days after the patient’s discharge from an 
acute care setting or an ambulatory surgical setting. After 
that time period, no further changes may be made.  

  Make the Chart Entry after the Event 

 Never chart in advance of a happening, treatment, or 
medication. The patient may not tolerate the procedure as 
had been intended or take the medication, or the nurse 
may have been unable to complete what he or she had 
intended to do. For example, another patient on the unit 
may have arrested or needed assistance immediately and 
the already charted procedure was never completed, or 
the patient may be in a full code and the vital signs as 
recorded show an acceptable heart rate, respiratory rate, 
and blood pressure. Although it seems a small issue, if it 
can be shown that the nurse charted in advance, an attor-
ney may be able to lessen the nurse’s credibility in the eyes 
of a jury. 

 A case that validates why one should never chart 
in advance is   Kivalu v. Life Care Centers of America  
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called in a timely manner or if the appropriate treatment 
has been initiated in a timely way. Two court cases have 
addressed time confusion as being detrimental to the 
defense of a filed lawsuit. 

 In   Landry v. Clement  (1998) , the issue concerned the 
time a physician was notified of late decelerations on a fetal 
heart monitor strip. The nurses’ notes said that the physi-
cian phoned at 4:30 p.m. and was notified of the late decel-
erations. But the fetal heart monitor strip clock noted that 
the deceleration occurred at 5:30 p.m. At trial, a nurse testi-
fied that the fetal heart monitor clock was fast by one full 
hour and that the actual time of the deceleration was 4:30 
p.m. Although the court did not say that the time discrep-
ancies directly affected the quality of the patient’s care, the 
legal record was seriously compromised by the fact that the 
fetal heart monitor clock was set one hour ahead of the 
real-time clock. 

 In   Hutchins v. DCH Regional Medical Center  
(2000) , the patient developed an infection a few days fol-
lowing surgery for hemorrhoids. The patient then devel-
oped respiratory complications traced to beta hemolytic 
strep. He expired from respiratory complications 34 days 
after the surgical procedure. In the subsequent lawsuit, 
the preparation of the patient’s skin before the hemor-
rhoid surgery was questioned. The nurse’s notes indi-
cated that the surgical preparation took exactly 8 
minutes, which would not have allowed sufficient time 
for the required 5-minute Betadine scrub to be com-
pleted. At trial, the nurse testified that her note meant 
that she had spent 8 minutes alone on the Betadine scrub, 
not on the whole procedure. 

 The court ruled in favor of the hospital, noting that 
the nurse’s documentation was ambiguous on a critical 
point. The recommendation was that the hospital and 
nurse reexamine the way documentation was completed in 
the future.  

  Be Realistic and Factual 

 At least one recent case held that baseline data are vital in 
ensuring that patients receive appropriate and competent 
care.   Hebert v. Plaquemine Caring  (2010)  concerned a 
patient who arrested in the hospital while awaiting sur-
gery for a fractured hip that he had suffered in a fall at 
home. He was hospitalized in the intensive care unit for 
nearly 3 months before being transferred to a nursing 
home with medical diagnoses of chronic obstructive pul-
monary disease, respiratory insufficiency, hypertension, 
diabetes, and sensation neuromuscular disease. He 
remained ventilator dependent and had a PEG tube for 
feeding at the nursing home. 

had been positioned and that she refrained from unsub-
stantiated judgmental assertions such as stating that the 
patient was positioned properly or in a manner designed 
to avoid injury. 

 A similar conclusion occurred in   Anderson v. Beth 
Israel Medical Center  (2006) . The patient developed 
blood clots in his left arm and shoulder following sinus 
surgery. He contended that the blood pressure cuff was 
erroneously placed on his left arm where he had a 
peripherally inserted central catheter. The court con-
cluded that the blood pressure cuff was on the right arm, 
based on the circulating nurse’s notes. This nurse, said 
the court, was apparently the only one in the room who 
had noted which arm was used for taking the patient’s 
blood pressure. 

   Estate of Maxey v. Darden  (2008)  illustrates how 
important it is to know what must be accurately docu-
mented and then document accordingly. This case con-
cerned the withdrawal of life support by a patient’s 
surrogate decision-maker. Consent, in this particular state, 
required the signature of two witnesses to attest to the sig-
nature of the patient’s surrogate in such circumstances. 
State law also required that any witness to such a surrogate’s 
signature must indicate that he or she actually witnessed 
the signature; that is, that he or she was in the presence of 
the signatory when he or she signed the form and actually 
saw the person sign the form. In this case, the chart merely 
noted that the person had signed the form, and not that she 
witnessed the signature nor that she was actually in the 
room when the form was signed. 

 Mental capacity can also be established by the fac-
tual charting of nurses. In   Mitsinicos v. New Rochelle Nurs-
ing Home, Inc.  (1999) , a nursing home resident had filed a 
lawsuit against the nursing home. The court had to decide 
whether the resident had sufficient mental capacity to file 
a lawsuit or a guardian was necessary. To resolve the issue, 
the court read nursing documentation to conclude that 
the resident’s intermittent confusion did not render him 
legally incompetent. 

 When charting is not specific, the court may find 
against the hospital and staff. In   Griffin v. Methodist Hospi-
tal  (1997) , the court stated that to defend against malprac-
tice, it is not enough to generalize about whether the 
standard of care has been met. An expert witness must be 
able to find in the chart what specific examinations and 
treatments were performed. Stating after the fact that a 
patient was monitored appropriately is useless without 
nursing notes of the specific actions that constituted moni-
toring of the patient’s condition. 

 Time of occurrences has always caused some confu-
sion, especially when trying to discover if a code has been 
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that the needle tip was not a threat to the patient, and the 
surgery was concluded. 

 Following the procedure, the surgeon and the hospi-
tal’s director of perioperative services informed the par-
ents what had occurred during the surgery. They admitted 
that a small portion of the needle was still in the patient’s 
tonsil fossa, that this was a common occurrence, and that 
the needle tip would not cause the patient any problems. 
When the patient experienced problems, the needle tip 
was removed by a second surgeon and the parents sued 
the hospital, original surgeon, and nurses involved in the 
surgical procedure. 

 The court noted that there was no mention made in 
the nurses’ records that a needle had broken during the 
tonsillectomy, that an x-ray had been taken, that the sur-
geon decided to leave the needle tip in the tonsil fossa, or 
that the nurse had given the surgeon other than the 
requested size needle for suturing. The court stated that 
patients can sue a nurse or physician who fraudulently mis-
informs the patient or tries to conceal the fact that a mis-
take has been made. The special relationship that patients 
have with their health care providers makes such conduct 
wholly inappropriate and actionable. 

 Nurses should also chart a realistic picture of the 
patient, particularly patients who refuse to comply with 
therapeutic regimes or are difficult to care for because of 
abusive and threatening language. These patients may well 
have a less than satisfactory outcome, especially if they are 
noncompliant. Charting what the patient said, instances of 
noncompliance, and threats against nursing personnel help 
to prevent such a case from coming to court. Prospective 
attorneys may well be hesitant to represent clients who 
caused or contributed to their unsatisfactory outcome. 

 A case that illustrates how documenting a patient’s 
angry acting out and continuous verbalizations of threats 
assists in preventing liability is   Greywolf v. Carroll  (2007) . 
The patient, who had a longstanding history of voluntary 
and involuntary psychiatric admissions for repeated self-
harm behaviors, filed a lawsuit against her psychiatrist for 
malicious prosecution, abuse of legal process, invasion of 
privacy, and medical malpractice. The case was dismissed 
based on the nurses’ progress notes that documented the 
patient’s behaviors during the time that the patient was on 
the inpatient psychiatric unit. 

 Noted observations should be factual and should 
describe objectively the patient’s symptoms, appearance, 
and behaviors. Avoid any language of blame or negligence 
in charting. If needed, use quotation marks to include 
actual patient statements. Never use conclusory statements 
without giving supportive objective data, such as “patient 
states he was trying to climb over the bedrail and that is 
why he fell.”   

 On the eleventh day postadmission, his family 
found him unresponsive and cold to the touch and he was 
pronounced by the facility’s physician. The family sued 
the nursing home, although his initial status on admis-
sion was that he was basically in a terminal condition. 
The medical expert testified that he was in respiratory 
distress in the hours leading to his death. Documentation 
from the nurses’ notes evidenced that no baseline respira-
tory data were present, which would have alerted the 
nurses that the patient’s respiratory pattern had changed 
and that he was in acute distress. Thus, the court held that 
there was sufficient evidence to proceed with this lawsuit. 
Similarly, baseline data are needed to accurately care for 
patients who are experiencing pain (  Johnson v. Allina 
Health System,  2010 ). In that case, the nurse noted the 
severity of the patient’s pain without asking the patient 
himself to verbalize a subjective rating of his pain. It is for 
the patient, not the nurse, to assign a number from 1 to 10 
on the numerical scale so that the patient’s pain can be 
accurately managed. 

 Documenting precisely can prevent liability not 
only for nurses, but for other health care providers as 
well. In   Lowery v. Borders  (2008) , the medical specialists 
were not assured of the exact diagnosis even after 
exhaustive diagnostic testing. The final conclusion was 
that the patient might have a dissecting ascending aorta, 
but the only means to assure this diagnosis was via a 
surgical procedure that would allow visual inspections 
of the ascending aorta. Following the surgery, which 
proved negative for any evidence of an aortic dissection, 
the patient sued the cardiac surgeon for negligence and 
lack of informed consent. The surgeon testified regard-
ing his discussions with the patient and the medical 
rationale for the procedure as well as the risks involved 
with the surgical procedure. 

 The only documentation, though, were the nursing 
progress notes charted on the day of the procedure. The 
nurse spoke at length with the patient about the pending 
operation, allowing ample time for questions. In addition, 
the perioperative nursing record indicated a statement that 
clear and concise explanations were given to the patient 
and family. Thus, the court found that there was no negli-
gence in this case and that informed consent had been ade-
quately given. 

 Nurses are cautioned to chart exactly what happened 
to the patient to prevent a lawsuit for attempted conceal-
ment or minimization of an injury. In   Kodadek v. Lieber-
man  (2001) , the surgeon broke the tip of the needle that he 
was using to suture a bleeding vessel during a young child’s 
tonsillectomy. The bleeding worsened as the surgeon 
probed for the needle tip, and a decision was made not to 
retrieve the needle tip. An x-ray was done to determine 
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reported her finding to a central office and has been 
assigned a laptop computer for documentation of her 
assessments, interventions, and findings. 

 For one client, she filed a report several hours before 
actually visiting the patient. The report included chronic 
findings that had been previously reported and most cer-
tainly would still apply for this individual patient. The 
nurse claimed that she had assessed the data via a tele-
phone call she made to the patient. The nurse was subse-
quently dismissed from her position. 

 The issue for the court was not the accuracy of the 
information or whether she actually received the data via a 
telephone call to the patient. Deliberate, intentional falsifi-
cation of a patient assessment is grounds for dismissal, said 
the court. Even if the data were accurate, she still was falsi-
fying a report of a home visit to a patient. 

 In   Fore v. Board of Review  (2010) , the nurse worked 
in an outpatient cancer treatment clinic. She admitted to 
her nursing supervisor that she had documented verbatim 
what the patient’s physician had relayed to her regarding 
the level of pain the patient had reported to the physician. 
The data were charted as the nurse’s own nursing assess-
ment of the patient’s pain level; the nurse had never 
assessed the patient herself nor did she speak directly with 
the patient. The nurse testified that she was overtaxed by 
her workload and stated it was not uncommon at the clinic 
for herself and other nurses to complete their required 
assessment based on what professional staff told them 
about the patients. 

 The court found that the nurse misrepresented that 
she had performed a professional assessment of her patient 
and falsified patient records in violation of the law. Such 
misconduct permits the employer to terminate the 
employee. Further, it is irrelevant whether the assessment 
was accurate or whether not seeing the patient impacted 
the quality of the patient’s care. 

 Some institutions still require that professional 
nurses chart for nonlicensed personnel or “cosign” charts 
for these personnel, though this practice is slowly abating 
across the nation. Charting for others or cosigning notes 
makes the charting nurse potentially liable for care, obser-
vations, or omissions as charted. Always read and investi-
gate what has been charted before cosigning. Nurses should 
further investigate ways of changing such policies.  

  Chart Patient’s Refusal for Care 

 If the patient refuses care or ordered treatment, ensure that 
the refusal is documented timely. Remember, too, that 
patient education about the consequences of that refusal 
must be included in the medical record. In a case that illus-
trates this principle, the patient refused a mammogram 

  Chart Only Your Own Observations 

 It is mandatory that nurses refrain from charting for other 
members of the health care delivery team, unless abso-
lutely necessary. For example, the physician insisted on 
giving a particular injection, and the nurse noted the med-
ication received by the patient and the person who admin-
istered the medication. Because patient records may be 
used in a variety of courts and often some time after the 
initial event that was the subject of the documentation, the 
nurse doing the recoding will be unable to remember par-
ticulars about the patient, the diagnoses, and appropriate-
ness of the nursing care. Yet the nurse will be called to 
testify because his or her name appeared in the record. For 
the same reason, nurses should chart only what is observed 
or assessed. 

 Two cases illustrate what can occur when nurses 
chart for other than themselves. In   Lemoine v. Arkansas 
Department of Workforce Services  (2008) , the nurse 
worked as a home health hospice nurse. She visited ter-
minally ill patients in their homes, monitoring their 
conditions, recording vital signs, providing palliative 
care measures, and obtaining needed medications. She 

  EXERCISE 9–2 

 Mrs. S. underwent a total hysterectomy at a major medical center. 
Her physical recovery was essentially uneventful, but the nurses 
noted that she became more combative, confused, disoriented, 
and paranoid during her hospital course. This was documented in 
the nurses’ notes, and the physician also was made aware of this 
escalating behavior. When it was recognized that the patient 
could not safely be discharged to her home setting and it was 
impossible to account for her continuing paranoia and combat-
iveness, Mrs. S. was admitted involuntarily to a psychiatric facility 
based on her behavior, mental status, and potential indications 
that she might be suicidal. 

 After the patient’s admission to the psychiatric facility, the 
nurses noted that the patient was confused, disoriented, and 
unable to remember her own address. Her memory was assessed 
as fair to poor, and she was argumentative and displaying para-
noid behaviors. This behavior and mental status was judged to be 
a sharp deterioration of her preoperative mental status and, in the 
opinion of her physicians, required her to be held and treated as a 
psychiatric patient even though she denied consent for this ther-
apy and confinement. 

 Following her eventual dismissal from the psychiatric 
facility, she filed a lawsuit against the physicians, nurses, and hos-
pital alleging that the pain medications she received postopera-
tively caused her mental condition. What should the court 
consider in its determination? How do you think the court ruled 
in this case?   
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The nurse may explain the correction with an entry such as 
“Entry made on wrong patient chart” or “Spelling error.” To 
avoid charting on another patient’s chart, each page of the 
patient’s medical record should be imprinted with the 
patient’s name, medical record number, and other institu-
tion identifiers. 

 If the reason for striking a portion of charting is self-
evident, no additional note need be made and the nurse 
should just initial the cross-out. For example, if a mis-
spelled word is crossed out and the correctly spelled word 
is the next entry, it is obvious why the correction was made. 
Frequently, this is seen when “right” is crossed out and 
“left” inserted or vice versa. It is obvious that the wrong 
extremity was first charted, and then the correct extremity 
was identified. 

 Correcting charting errors in electronic records 
may be more problematic. The electronic record, similar 
to the paper record, should never be so altered that origi-
nal data are completely removed from the record. Over-
writing the electronic medical record could be later 
construed as an improper alteration of the record, and 
most states have enacted provisions that require the elec-
tronic record to be maintained “to the same standards” as 
the paper record. The amended record should be 
“flagged” to indicate that there has been some type of 
correction and a mechanism for retaining and easily 
accessing the original incorrect data. Some institutions 
use a comment field in the record to indicate these origi-
nal data. Other facilities may retain the original data and 
allow for the corrected data to be placed immediately 
after the incorrect data. 

 These updated data should also be correctly dated 
and timed, and the person entering the corrected data 
clearly identified, so that there is clear evidence of when 
the error or incorrect data were corrected and who 
made the changes. If needed, a statement may be made 
to ensure that subsequent readers of the record know 
exactly why the correction was necessary and any ancil-
lary information that would prevent the reader from 
reaching an incorrect assumption. For example, the 
record may note that the error was in charting only and 
that the patient never received an incorrect dosage of a 
medication, as could be interpreted if two different medi-
cations are charted for the same time interval. If there are 
any hard copies of the altered record, then the hard copy 
also must be corrected. 

 Though altered records are sometimes viewed as 
causing the facility or health care providers additional 
liability, court cases have not shown this to necessarily be 
true. For example, in   Terajima v. Torrance Memorial Med-
ical Center  (2008) , the patient sued the hospital, claiming 
that failure of the postoperative nursing staff to obtain 

after a lump had been discovered in her breast. The court 
noted that the standard of care required that a physician 
recommend a mammogram, and, if the patient refused, the 
physician should explicitly chart that refusal. The physician 
should also insist that the patient return for a follow-up 
examination no later than 1 month and that refusal should 
also be charted, if the patient indicates that she needs no 
further care (  May v. Jones,  1996 ).  

  Clearly Chart All Patient Education 

 Nurses inevitably combine patient education with a vari-
ety of other physical tasks, such as teaching the patient 
proper foot care while bathing the diabetic patient, 
instructing about meal plans while assisting with the 
feeding of a newly diagnosed congestive heart failure 
patient, or demonstrating how to correctly change a tod-
dler’s dressing while showing the parents how to observe 
for signs of wound infection. Generally, this patient edu-
cation is carefully documented, especially if the patient is 
to be discharged later that day or early the next morning. 
All patient education, though, must be documented in 
the patient record, with an evaluation of the teaching 
also documented. 

 To document patient comprehension, ask pertinent 
questions about material that was just taught. Another 
strategy is to have the patient perform a demonstration of 
the task or select appropriate foods from the daily menu 
selection to verify that learning has occurred. Finally, listen 
carefully to the patient’s questions for appropriateness and 
content mastery. When documenting, reference that teach-
ing has been done, rather than writing a note such as “Dis-
cussed with the client how he would select low-sodium 
foods.” Include all teaching that is done for reinforcement 
of needed knowledge and revalidation that the patient is 
retaining the information. If printed materials are sent 
home with the patient, retain a copy of the information 
sheet for the medical record.  

  Correct Charting Errors 

 The legal system has also given guidance in the area of how 
to rectify charting errors. There is adequate case law to 
support the contention that if there are errors in part of the 
record, the jury could find that errors might just as easily 
exist elsewhere as well, and thus the entire record could be 
found to be erroneous. Because anyone could make an 
error or misspell a word, in paper charting the error in 
question should have a single line drawn through it with 
the correct entry placed above the error or next to the erro-
neous entry. Also, the time and date of the correction 
should be included and the correction initialed or signed to 
show by whom, when, and why a new notation was made. 
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 Attorneys for injured patients examine charts for evi-
dence that later materials have been included or that there 
has been a total substitution of a part of the record. Exam-
ples of such alterations in paper records include: 

    1.   Writing crowded around existing entries  
   2.   Changes in slant, pressure, uniformity, or other dif-

ferences in handwriting  
   3.   Use of different pens to write a single entry  
   4.   Additions of different dates written in the same ink, 

while original entries were written in a separate but 
consistent ink  

   5.   Differences between pages as to folds, stains, offsets, 
holes, tears, and type of paper used  

   6.   Use of forms not in use at the purported time of 
entry  

   7.   Use of later years (2010 instead of 2009), especially if 
obviously corrected   

 Above all, the record must be readable and, if a paper 
record, charted in ink. One of the primary purposes of 
charting is to communicate with other health care workers 
about the patient’s condition, response to therapies, and 
progress. If nurses cannot write clearly and their writing 
cannot be read, then they should print the entry. There is 
no communication if the primary entry maker is unable to 
read the entry. 

 Writing should be legible and only standard, institu-
tion-approved abbreviations used. If nurses have difficulty 
remembering an abbreviation or frequently confuse the 
abbreviation among several meanings, they should not use 
it. It is far better to spell out an entry than to be unable to 
explain the abbreviation to the jury. Remember that attor-
neys for the injured party frequently review the records 
with the author during deposition, insisting that each illeg-
ible word and comment be explained. 

 Because documentation is done to communicate to 
other health care deliverers the status of the patient, never 
invent new abbreviations that have meaning to only one or 
two persons or to a specific nursing unit in the hospital. 
Such self-coined abbreviations hinder rather than assist the 
communication process. A second and equally valid reason 
not to coin new abbreviations is that the nurse is likely not 
to remember what the abbreviation meant when asked by 
opposing counsel. It is difficult to show that quality, com-
petent care was delivered when the primary nurse is unable 
to ascertain what happened to the patient. 

 Perhaps the best reason not to use self-coined abbre-
viations is how they appear to the patient or what they sig-
nify. In a 1990 case, the family had been concerned about 
the quality of health care delivery during the elderly patient’s 
hospital stay. The family brought suit, especially after they 
discovered the “PBBB” notation in the physician’s progress 

and record vital signs in a timely manner resulted in post-
operative complications. The court found no liability 
against the institution or its staff despite the fact that a 
nurse’s aide had made mistakes in her charting. Specifi-
cally, the nurse’s aide overwrote some of the blood pres-
sure readings instead of crossing them out, initialing 
them, and then writing the correct blood pressure read-
ings next to the crossed-out blood pressure entries or 
writing them in a separate portion of the flow sheet. The 
hospital’s own nursing expert witness admitted that over-
writing any chart entry is never proper procedure. The 
court examined the entire record for the time interval in 
question and concluded that the nurse and the nurse’s 
aide were, in fact, monitoring the patient very closely and 
appropriately conveyed essential information to other 
members of the health care team. There was no basis, 
concluded the court, to equate mistakes in charting to 
negligent care. 

 Many institutions discourage the use of the word 
 error  (e.g., “spelling error” or “error in charting”) when 
correcting a chart entry. There is some concern that using 
the word  error  may be interpreted as though the entire 
entry is in error. 

 Health care providers should never, under any cir-
cumstance, totally obliterate the original entry, tape a new 
entry over the erroneous entry, or use a more imaginative 
way to prevent the reading of the error in their charting. 
Correction fluid or correction tape was not invented to 
obliterate a medical record entry and should not be used 
for this purpose. Such obliterations or erasures serve only 
to raise suspicion in the minds of others, and questions of 
what was hidden arise. Innocent though the entry may 
have been, it is hard to defend a lawsuit with altered 
records. For example, in   Ahrens v. Katz  (1984) , white-outs 
of part of the nursing notes in the original chart were dis-
covered and the records x-rayed so that the injured party’s 
counsel could determine what the nurse had originally 
written. In   Phillips v. Covenant Clinic  (2001) , the court 
specifically noted that “common sense says that someone 
who destroys or loses a document relevant to litigation 
must have felt threatened by the contents of the record” 
(at 719). In that case, the clinic records were unavailable 
and there was no means to locate the original chart. 

 For the same reason, charts should never be 
destroyed or recopied, for the question is always asked 
about what it was that the nurse or other health care pro-
vider was trying to hide. Additionally, records should not 
be altered if the nurse knows that a lawsuit is pending. The 
attorney for the patient already has a copy of the record, 
and additions or changes will not be on his or her copy. 
Thus, the attorney for the patient will introduce that a new 
version of the chart has been made. 
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neonate was born with fetal distress, the resident went back 
and amended the dosage to a lesser amount. The court found 
against both the resident and the defendant hospital.  

  Identify Yourself after Every Entry 

 At the conclusion of all entries, nurses identify themselves 
by full name and title. This is true whether or not the nurse 
has been previously identified. Some institutions allow the 
nurse to use initials at the conclusion of a page entry if the 
nurse has signed the bottom portion of the page where all 
personnel charting are identified by name and status.  

  Use Standardized Checklists or Flow Sheets 

 To prevent routine care from being omitted from the chart 
and to ensure that frequent observations are both per-
formed and charted, many hospitals have adopted graphic 
sheets or flow sheets. Even checking that patients have 
received take-home instruction sheets is significant in pre-
venting subsequent liability (  Roberts v. Sisters of St. Francis,  
1990 ). These simple checklist approaches to charting are 
legally valid and prevent the need for long chart entries. 
This method also seems to prevent some of the shorthand 
charting that leaves large gaps in the chart. 

 Two recent cases evidence the need for ensuring that 
these checklists or flow sheets are used correctly and con-
sistently.   Jones v. Tenet Healthcare  (2009)  concerned the 
care of an infant, the third of triplets, born at 33-weeks ges-
tation. She weighed 1,715 grams at birth and her Apgar 
scores were 7 at 1 minute and 9 at 5 minutes. In the neona-
tal intensive care unit (NICU), an intravenous (IV) line was 
started in her right arm. Within 2 days, skin breakdown 
occurred, which led to an open wound at the site of the IV 
insertion and the neonate developed a systemic infection, 
which culminated in a thromboembolic stroke. The family 
sued the nursing staff for their failures to adequately and 
competently care for this infant. 

 At trial, the medical record showed that all check-
boxes had been checked on the NICU nursing flow sheet, 
indicating that regular and timely inspection of the IV site 
had been done. The nurses’ testimonies, however, showed 
that there was no general understanding of what exactly was 
required when inspecting the IV site and checking that an 
inspection had been done. Additionally, the mother testi-
fied that she was not aware that any inspections were ever 
done. A pretrial settlement of one million dollars was paid 
by the institution. 

 Similarly, in   Regent Care v. Wallace  (2008) , the court 
outlined the proper care for a patient admitted to a long-
term care facility with existing breakdown in skin integrity. 
After outlining the standard for this care, the court noted 
that almost none of this care could be corroborated in the 

note stood for “pine box by bedside.” The case settled before 
going to court ( Mangels, 1990 ).  

  Never Alter a Record at Someone 
Else’s Request 

 Never alter a record at someone else’s request, even if the 
request seems harmless. Seasoned malpractice or personal 
injury attorneys will be able to see that the record has been 
altered, alerting them that something irregular has hap-
pened. At trial, the attorney may well use this irregularity 
to bolster the case. This brings into question both your 
credibility and behavior for the judge and jury. Deliberately 
altering a medical record could also be grounds for disci-
plinary action by the state board of nursing and termina-
tion of employment by the facility. 

 No one, including physicians, has the right to demand 
that a nurse change or rewrite the official medical record. 
  Hughes v. Freeman Health System  (2009)  concerned a nurse 
who requested from the attending physician permission to 
administer an increased dose of a patient’s anxiety medica-
tion before it was due, as she believed the psychiatric patient 
was experiencing increased anxiety and showing extrapyra-
midal signs (EPS). The physician instructed her to give the 
Haldol, a drug known to increase EPS in patients exhibiting 
such signs. The nurse gave the Haldol as ordered, and the 
patient’s EPS did increase. The nurse then had a second 
nurse page the physician to request more anti-anxiety med-
ications; this time an order for Cogentin was given, and the 
nurse administered the medication. Subsequently, a second 
physician came and examined the patient, ordering a dose 
of Benadryl, which did calm the patient. 

 Two days after these incidents, the nurse manager 
and the director of behavioral health ordered the nurse to 
remove her progress notes, rewrite portions of the notes 
that they had bracketed for emphasis so that the attending 
physician would be seen as not having any fault should the 
patient bring a subsequent lawsuit, and insert the newly 
written progress note into the patient’s medical record. The 
nurse refused to do as requested and was terminated. 

 She then sued the institution for wrongful termina-
tion. At trial, the court noted that altering or removing 
progress notes in a patient’s medical record after the fact is 
conduct for which a nurse’s license can be suspended or 
revoked. A nurse, said the court, cannot be disciplined or 
terminated for refusing to do something that is illegal and 
could result in the loss of the nurse’s license. 

 Physicians may not alter nurses’ notes. In   Henry v. St. 
John’s Hospital  (1987) , a patient in active labor was adminis-
tered 6 cc of Marcaine intramuscularly in each hip by the resi-
dent, and the nurse recorded the drug, dosage, and person 
administering the medication in the nursing notes. After the 
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  b.   Notes written and properly signed by the person 
doing or observing the event being recorded  

  c.   Notes made in chronological order  
  d.   Notes free of omissions, personal opinions, gener-

alizations, and ambiguous abbreviations  
  e.   Notes that are concise, precise, spelled correctly, 

accurate, and unambiguous  
  f.   Notes that are legible and neat  
  g.   Notes that have no unused spaces or blank lines    

   3.   Information that is recorded from a legal perspective: 
   a.   Record the obvious: Record what you actually 

saw, did, or communicated to another.  
  b.   Do not allow inaccuracies to be charted: Record 

what actually happened, even if you wish you had 
done something differently.  

  c.   Do not obliterate an entry: Draw a single line 
through an error, mark it “mistaken entry,” and 
sign it using your first initial, last name, and 
correct title.  

  d.   Do not destroy parts of the record: Follow the 
same advice as for obliteration of an entry.  

  e.   Describe events and behaviors: Do not use labels 
or medical terms you are unsure of in charting.  

  f.   Document all communications to others and any 
intermediary steps taken; if you question an order, 
document that you recontacted the physician and 
clarified the order.  

  g.   Record all routine assessments and nursing care; 
help develop a flow sheet for more accurate 
records if needed.     

 Source:  Legal issues in nursing: A source book for practice  by G. W. 
Guido, 1988. Norwalk, CT: Appleton & Lange.   

documentation in the patient record. The majority of the 
activities of daily living flow charts and checklists were 
missing, implying that either the forms left blank were 
deleted after the fact or the correct documentation was 
never started. 

 Finally,   Questelles v. Highland Care Center  (2010)  
aptly illustrates why checklists can be valuable in court 
cases, but only if they are contemporary. In this case, the 
60-year-old patient was admitted to a nursing home from 
an acute care setting with diagnoses of congestive heart 
failure, pulmonary edema, diabetes, and nephritic syn-
drome. Due to her immobility and generally poor health, 
she was at an increased risk for breakdown of skin integrity. 
At admission, she had a stage II sacral bedsore; after 1 
month in the nursing home, the patient was transferred 
back to the acute care setting with a stage IV sacral lesion. 
The family filed a lawsuit for negligence. 

 At trial, the patient’s attorneys had two copies of the 
patient’s chart, one obtained before the lawsuit was filed 
and one obtained during the course of the lawsuit. The 
second chart, but not the first chart, appeared to show 
that the patient was actually repositioned every 2 hours as 
per protocol for patients at risk for skin breakdown. Nurs-
ing care flow sheets in the second chart were apparently 
rewritten after the lawsuit was filed to show that reposi-
tioning was being done every 2 hours as scheduled. The 
lawyers were allowed to show the jury both sets of records 
and invite the jury to come to their own conclusions 
regarding whether this patient had received competent 
nursing care while in the nursing home setting. The court 
ultimately awarded the patient $305,000 as damages from 
the nursing home. 

  GUIDELINES 
 Charting (What should the Record Contain?) 

    1.   All the information that is necessary to communicate 
the patient’s progress: 
   a.   Initial assessment data  
  b.   Description of actual and/or potential problems  
  c.   Record of all procedures, treatments, medica-

tions, and care  
  d.   Record of health teaching  
  e.   Description of patient reactions to treatments, 

procedures, medications, and teaching  
  f.   Record of actions taken and persons contacted    

   2.   Information presented in a form that communicates 
the patient’s progress: 
   a.   Notes made at the time of or immediately follow-

ing the event recorded, with correct time and date  

  Leave No Room for Liability 

 One last point to remember is that the patient record is 
not the appropriate place to record employee com-
plaints. In   Claim of Rice  (2001) , a social worker noted in 
a medical record that the patient was not having his 
therapy sessions because the social worker was too over-
worked to see the patient. The court noted three issues 
with such charting: 

    1.   The entry was false, as there were other social work-
ers who could have seen the patient.  

   2.   The statement was potentially detrimental to the 
hospital, as it exposed the organization to liability.  

   3.   Patient records are not the place for caregivers to 
express complaints against their supervisors about 
staffing or other employment issues, even if their 
complaints are legitimate.     
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additional lawsuits ( Mangalmurti, Murtagh, & Mello, 
2010 ). Issues of concern include the following: 

    1.   Transition from paper copies to electronic records 
may create documentation gaps.  

   2.   Failure to use the system consistently may create 
incomplete, incorrect, or missing data gaps.  

   3.   Inadequate or incomplete training concerning how to 
properly use the system may create error pathways.  

   4.   Failure by the institution to implement procedures to 
avoid errors may open health care providers and the 
institution to additional liability.  

   5.   More extensive documentation of clinical decision 
making may create more discoverable evidence for 
patients convinced that there is a cause of action for 
malpractice or negligence.  

   6.   Temptation to “copy and paste” patient history data 
instead of completing new patient histories and assess-
ing new signs and symptoms may increase the risk of 
missing important data needed for competent and 
appropriate care.  

   7.   Loss of records following a “crash” of the system unless 
a second server and adequate backup of the electronic 
record are implemented and maintained.   

 There may also be some potential benefits from 
implementing electronic health records. Such positive out-
comes include the potential for more integrated clinical 
decision making; improvement in patient satisfaction; 
increased patient–provider communications, allowing for 
additional communication of clinically significant data; 
and increased communication between providers, facilitat-
ing better patient care and the ultimate filing of fewer law-
suits (Mangalmurti et al., 2010). 

 The major issues of concern with using computers 
for hospital records have focused on privacy and confiden-
tiality rights of the patient. With a properly designed and 
implemented computer program, there can be more secu-
rity than in current, more traditional charting procedures. 
Security is enhanced because: 

    1.   There are fewer points of access into the system.  
   2.   Each person’s access can be restricted to a limited scope 

of information, with only those portions of the records 
that are relevant for one’s functioning being accessible. 
The person can be “locked out” if violations occur.  

   3.   The information sought through individual access 
codes can be monitored, making misuse easier to detect.  

   4.   Passwords are changed on a regular basis.  
   5.   Access to the system is terminated when the employee 

resigns his or her employment status.  
   6.   Confidentiality statements are signed by users to 

acknowledge their awareness of legal and institution 
requirements for usage.   

  ELECTRONIC MEDICAL RECORD 
(COMPUTERIZED CHARTING) 

 Many institutions have now adopted, either in part or in 
whole, an  electronic medical record  ,  sometimes referred 
to as  electronic health records  or  computerized chart-
ing  .  The use of computers in compiling the patient’s medi-
cal record increases accurate recording of facts and allows 
for prompt charting, particularly when bedside and/or 
laptop computers are used. Nursing information systems 
(NIS) allow for accuracy at all stages of the nursing pro-
cess, from assessment to evaluation. Most systems prompt 
the nurse if a portion of the nursing process is omitted and 
many will not allow you to continue until the omitted data 
are added. Perhaps one of the more important reasons for 
computers in hospitals is the improved patient care that 
results with computers. Necessary test and laboratory 
results can be instantly available; medication errors are 
reduced; and problems with charting, such as illegible 
writing, misspellings, unapproved abbreviations, and time 
needed for hand writing entries, are eliminated through 
the use of computers. 

 With electronic records, documentation should be 
readily available and easy to retrieve, review, and amend as 
needed, especially for patients readmitted to the same insti-
tution. Data can be viewed and edited by all members of the 
health care team, including those on site and, in many insti-
tutions, those at remote locations. Additionally, better qual-
ity control occurs with computerized charting, as The Joint 
Commission (TJC) and state requirements are individual-
ized into facility systems. Security is tightened for whenever 
a patient’s record is accessed, with the person’s identity auto-
matically inserted together with the time and date of the 
access. Most programs are also interactive, posing questions 
and suggestions to keep errors to a minimum, eliminating 
redundancies, and enhancing the quality of the recording. 
The final “selling point” for computerized charting is that it 
allows health care providers to decrease charting time, thus 
allowing for more time with patients. 

 Electronic medical records, though, are not without 
some potential for increased liability, particularly with 
liability related to standards of care and the potential for 

  EXERCISE 9–3 

 For your last two patients (or any two patients), compare the 
nursing notes against the guidelines presented in this chapter. 
Can they be written more completely to adhere to the guide-
lines? If the answer is yes, do so. Has this exercise changed your 
opinion of the importance of nursing documentation? Explain 
your answer.    
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  CHARTING BY EXCEPTION 

 This abbreviated system of charting, initiated in the 1980s, 
differs from the more traditional methods of charting. 
 Charting by exception  requires documentation of only 
significant or abnormal findings, and previously entered 
standardized or expected results are not re-entered into the 
chart. Heralded as a means of reducing charting time and 
making abnormal or newly developed data more obvious, 
the charting by exception format relies upon the use of pre-
printed guidelines, such as nursing diagnosis-based stan-
dardized care plans and protocols, flow sheets, critical 
pathways, and graphic records to show the patient’s prog-
ress or lack of progress. Bedside charting is increased, so 
that there is immediate access to patient data by health care 
workers. Charting by exception streamlines documenta-
tion by combining three essential elements: 

    1.   Standards of nursing care  
   2.   Flow sheets  
   3.   Bedside access to chart forms   

 Institutions can personalize charting by exception to 
fit their own needs. For example, they can use only the pre-
printed guidelines, or allow for individualization of patient 
care within the preprinted guidelines. To be successfully 
used, though, the institution must establish standards that 
are uniformly used by all health care personnel and estab-
lish what are the normal findings and expected outcomes 
so that all significant data are considered when assessing 
patient outcomes. With the advent of the total electronic 
record, there is some support for institutions to move to a 
charting by exception format. 

 Charting by exception is not without some legal 
perils. Charting by exception may fail to provide enough 
information to alert practitioners to potential problems. 
Though charting by exception does not necessarily fail to 
give a complete picture of the patient, the lack of docu-
mentation may give the impression that essential nursing 
care was not only not documented, but also was not done. 
  Lama v. Borras  (1994)  remains the leading case regarding 
charting by exception. In  Lama,  the patient underwent 
surgery for a herniated disk. Two days later, there was an 

 The desire for privacy and confidentiality is well 
founded. An early Supreme Court case addressed medical 
information privacy.   Whalen v. Roe  (1977)  determined that a 
New York State database of lawful users of abusable medica-
tions was allowable, because the prohibitions on public dis-
closure of the information in the database were adequate to 
prevent any constitutional harm to the persons listed in the 
database. The court considered all provisions that were in 
place to protect the database. The stringent physician and 
administrative procedures protecting the patient’s interest in 
privacy also played a part in the court’s ultimate ruling. 
Interestingly, the court did not address whether compilation 
of the information was itself a violation of privacy, nor did it 
question whether adequate security measures were present. 

 There are security and privacy measures in effect, pri-
marily because the U.S. Constitution contains certain pri-
vacy rights. The  Privacy Act of 1974  prevented the federal 
government from collecting private information for one 
purpose and then using it for another purpose (5  U.S. Code,  
Section 552a, 1974). The  Computer Fraud and Abuse Act of 
1986 , amended as part of the Patriot Act of 2001 (section 
1030, 2001), defined a federal fraud offense as an offense for 
the alteration, damage, or destruction of information con-
tained in a computer used by or for the government of the 
United States. The act made it a crime to traffic in computer 
passwords and declared that tampering with computerized 
medical records warrants punishment without a showing of 
monetary loss or any showing of incorrect or harmful treat-
ment (42  U.S. Code , Section 290dd-3, 1988). Security mea-
sures regarding patient data and privacy are covered under 
the  Health Insurance Portability and Accountability Act of 
1996  (HIPAA) discussed later in this chapter. 

 An issue that still remains concerns the machines them-
selves. Computer-based records can be altered, destroyed, or 
rendered inaccessible by computer viruses or other acts of 
sabotage. Technology changes can render a record storage sys-
tem obsolete long before the need for the records stored in 
them has ended. Thus, hospitals continue to strive for alter-
nate means of storing records so that they remain retrievable. 

  Ethical Scenario 9–2 

 The Ethics of the Medical Record 

 The advent of the electronic medical record has been 
heralded as greatly improving the quality of the patient 
record. For example, software programs prompt nurses 
and other health care deliverers to complete the full 
assessment of the patient’s status; legibility is improved 
as there are no longer handwritten notes and physician 
orders; and access is improved as several different indi-
viduals could be accessing various portions of a single 
patient’s record at the same time. 

 Consider the electronic record through an ethical 
lens. How has the electronic record impacted the ethical 
responsibilities that health care providers owe patients? 
For example, does the ability to transcribe more accu-
rately and legibly in the record enhance beneficence? 
One could argue that by documenting more completely, 
other nurses who care for the same patient have a deeper 
appreciation for the patient’s psychosocial and emotional 
needs as well as his or her physical needs and thus are 
better able to give competent, quality nursing care.   



170 Part 3 • Liability Issues

after the entry was made. As stated earlier in this chapter, 
errors should be marked through with a single line and the 
correct information entered, timed, dated, and signed. 
Incorrect entries should never be erased or obliterated, 
because such actions raise suspicion in jurors’ minds. 

 The second type of alteration concerns substantive 
errors, such as incorrect test data, omitted progress notes, 
and/or incorrect transcribing of physician orders. Only 
administrative staff or the primary health care provider 
should correct such substantive errors, and all persons mis-
led by the error should be contacted and advised of the cor-
rect information. Corrections for these types of errors 
include the addition of new materials with an explanation 
of why they were needed, who made the addition, and the 
date and time of the correction. 

 An addendum to the record by a physician or other 
health care provider should not be seen as proof of an error. 
Occasionally, an addendum may be written based on new 
information that was just received. Because a patient’s 
record should reflect as closely as possible concurrent 
treatment and observation, however, adding information at 
a later date is unusual. The greater the time between the 
event and the charting, the more suspicious a reviewer can 
be about the provider’s purpose. 

 Patients may wish to correct or modify an entry in 
the medical record. Usually, the patient is permitted to add 
to the original chart a letter of explanation regarding the 
modification or addition. Staff agreeing with the letter of 
modification or addition may also add their own letters of 
support. This approach preserves the original document 
while clarifying the source and nature of the change. 

 Alteration of medical records without justification 
places the credibility of the entire record in question. Addi-
tionally, deliberately altering a medical record or writing an 
incorrect record may subject the health care provider to 
statutory sanctions, such as licensure revocation for unpro-
fessional behavior.  

  RETENTION OF RECORDS 

 Health care facilities have a responsibility to maintain and 
protect patient records (  Fox v. Cohen,  1980 ). This obliga-
tion,  retention of records,    is codified in state statutes that 
impose a clear duty on facilities not to lose or destroy 
records within certain time frames. The time frame usually 
coincides with state statutes of limitations for medical neg-
ligent causes of action. There are also some retention rec-
ommendations published by the federal government as 
part of Medicare guidelines. 

 Record retention varies according to state law, with 
most states preserving the record for the period of time in 
which suits may be filed (state statutes of limitations) or for 

entry noting that the surgical dressing was “very bloody,” 
and pain at the site of the incision was noted on the fol-
lowing day. By the fourth day postoperatively, the surgical 
dressing was again “soiled,” and severe incisional pain was 
noted on the fifth day postoperatively. On the sixth day 
after surgery, the physician diagnosed diskitis and began 
antibiotic therapy. 

 Review of the patient’s chart failed to show what hap-
pened during the time that the patient’s dressing became 
bloody and he experienced increasing pain. Vital signs and 
medications were charted, but important details such as 
the status of the incision and duration and intensity of pain 
were not charted. Lacking, too, were possible nursing and 
medical interventions that accompanied the changing sur-
gical drainage and pain or any communications that 
occurred between the nursing and medical staffs. 

 The jury in this case concluded that more complete 
charting could have answered questions that charting by 
exception failed to answer. The jury also concluded that the 
infection might have been diagnosed sooner if more tradi-
tional charting methods had been followed. “Intermittent 
charting failed to provide the sort of continuous danger 
signals that would be the most likely to spur early interven-
tion by a physician” was the final holding of this court 
(  Lama v. Borras , 1994, at 477 ). The court further found 
that this type of charting failed to meet the regulations of 
the Puerto Rico Department of Health, which requires that 
qualitative nurses’ notes be recorded for each patient by 
each nursing shift. 

 Charting by exception could compromise a patient’s 
care, as the missing data also fail to alert other health care 
providers to potential problems and complications. Chart-
ing by exception may make it impossible to show the atten-
tiveness of the nursing staff to patients, particularly patients 
in whom complications develop. Charting by exception 
may not assist nurses in being able to defend themselves, 
because even they cannot re-create what was done and not 
done for an individual patient. Remember that it may be 2 
years before the nurse knows that a lawsuit is filed. Though 
charting by exception remains a viable option, institutions 
are cautioned to ensure that this system of charting is well 
developed before its implementation and that quality con-
trols are added to ensure its success.  

  ALTERATION OF RECORDS 

 Essentially two types of  alterations of records  may be nec-
essary to ensure a truthful, accurate record. The first con-
cerns minor errors, such as those that occur in spelling, 
notations of laboratory data, and/or phraseology. These 
types of errors are ideally corrected by the person who 
made the initial entry, at the time of the entry or shortly 
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because all of her mammography films had disappeared. 
The plaintiff then added allegations against the hospital 
where the films had been taken. These additional allega-
tions were for spoilage of the evidence. 

 The Superior Court of New Jersey ruled in favor of 
the hospital on the patient’s allegations of spoilage. The 
films, they said, were innocently misplaced while being 
removed for storage at a remote location by an outside 
medical records services vendor. There was no proof of 
actual intent to tamper with or to destroy the evidence. 
The court noted that it would have ruled for the plaintiff 
if there had been evidence of deliberate tampering with 
the evidence. 

 The court ruled that a patient can sue a health care 
provider for spoilage of the evidence when: 

    1.   The provider, who may or may not be a defendant or 
potential defendant, knows that malpractice litiga-
tion is pending or probable.  

   2.   The provider intentionally tampers with or destroys 
evidence to try to disrupt the patient’s legal case.  

   3.   The patient’s malpractice case is compromised.  
   4.   The patient suffers a monetary loss (  Proske v. St. 

Barnabas Medical Center,  1998 , at 1210).   

 Because the patient could not prove these four elements, 
the court ruled for the defendant. 

 Interestingly, incident reports (more fully described 
later in this chapter) are treated in a similar manner if lost 
or unable to be produced by the institution. In   University 
Medical Center v. Beglin  (2011) , the patient experienced a 
substantial and unexpected blood loss during surgery; typ-
ing and cross matching took an extended period of time, 
and the patient suffered major anoxic brain damage. Her 
family brought suit against the institution and the health 
care providers involved during the surgical procedure. 

 The nurse who was responsible for getting the blood 
transfusions gave a pretrial deposition stating that she had 
not prepared an incident report for this event. At trial, 
however, she testified that she had completed an incident 
report, which she placed in the outgoing paperwork bin 
on the front desk of the operating arena. This report could 
not be located, and no witness from the institution was 
able to say what had happened to the report or what infor-
mation the report contained. The court ruled that it was 
correct for the jury to have been instructed whom to 
believe, whether or not there was indeed an incident 
report, and, if there was such a report, whether the miss-
ing report must have contained information damaging to 
the hospital. The jury returned a verdict in favor of the 
plaintiffs, obviously believing that there had been such a 
report and that it was damaging to the institution and its 
health care providers. 

between 5 to 10 years. Approximately half the states have 
legal requirements regarding the length of time to retain 
records when the patient is a minor. For states that do not 
have this legal requirement, the recommended time inter-
val is until the minor reaches majority plus the state’s stat-
ute of limitations. As a practical matter, most institutions 
save records for longer periods of time. 

 The impact of lost medical records can be devastat-
ing to meeting the burden of proof. If records are lost, are 
incomplete, or have disappeared, courts tend to presume 
negligence, and juries have no difficulty finding for the 
injured party. Known officially as  omnia praesumuntur 
contra spoliatorem  (all things are presumed against a 
despoiler) and more commonly as spoilage of the evidence, 
courts have allowed such disappearances and lack of 
records to suggest a presumption of guilt. For example, in 
  May v. Moore  (1982) , the Alabama Supreme Court held 
that even testimony about a physician’s lost records (and 
this physician had a record of losing charts when there was 
a bad outcome) was admissible and was sufficient to create 
an inference of negligent treatment. 

 Two recent cases concerning spoilage of the evidence 
concerned fetal monitor recordings that could not be 
located (  Coleman v. Putnam Hospital Center , 2010 ;   Howard 
Regional Health v. Gordon,  2011 ). In  Coleman , the court 
noted that because the absence of the fetal monitoring 
strips places the parents at a significant disadvantage in 
proving their case, a special three-part jury instruction was 
given: 1) The requirement for the defendant hospital was to 
maintain these recordings, and they failed to do so without 
adequate explanation; 2) the jury could infer that the mon-
itor strips would not have supported the hospital’s position 
that there were no decelerations or variability present on 
the monitor recording; and 3) the jury is permitted, but not 
required, to draw an inference against the hospital on these 
key evidentiary points. In  Howard , the court also held that 
spoilage of the evidence deprives the patient of the effective 
ability to bring legal action against the provider or institu-
tion for malpractice and that it was reasonable to infer that 
the alteration or disappearance of critical evidence raises a 
cloud or reasonable suspicion of intent to cover up the 
basis for the patient’s lawsuit. 

 A case that defined the four elements that are 
required before the plaintiff can prevail in a lawsuit 
when spoilage is a factor is   Proske v. St. Barnabas Medi-
cal Center  (1998) . Here the patient sued her physician 
for failure to diagnose her breast cancer more quickly. 
The patient’s hospital records contained all her mam-
mography reports, and the earlier reports contained 
indeterminable findings or concluded that there were 
calcifications present that appeared benign. The court 
was unable to decide either for or against the plaintiff 
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 Because it was late in the day, the medical records 
department was not open and would not be open the next 
day until after his scheduled surgery would already be 
started. The medical records department was the only 
authorized department to assist him in obtaining the chart 
copy and no one else was willing to copy his medical record 
for him. The patient grabbed the chart and left the facility. 
On his way off the facility’s property, he struck a security 
guard during a scuffle in the parking lot. 

 The Court of Appeals of Texas ruled that the patient 
was guilty of stealing hospital property. His use of force, as 
demonstrated by hitting the security guard, elevated the 
seriousness of the offense from simple theft to robbery. He 
was sentenced to 2 years supervised probation. 

 This ownership right of health care providers to 
their business records does not preclude the patients’ 
property rights in the same records. The patient generally 
has the right to all the information contained within the 
record and to a copy of the original record. The facility 
may charge the patient a reasonable fee for the copy of the 
record. Some exceptions are made for certain psychiatric 
records, and state law may forbid the patient access to 
some psychiatric records. 

   Cornelio v. Stamford Hospital  (1998)  defined patients’ 
and providers’ rights and responsibilities as they pertain to 
the medical record. According to the court in that case, the 
law allows a patient, a patient’s physician, or a patient’s legal 
representative to examine any and all materials contained 
in the patient’s medical record. This includes original 
pathology specimens, pathology slides, x-ray films, lab 
specimens, physicians’ notes, reports, correspondence, 
bills, insurance forms, and the like. The patient does not 
have to first file a lawsuit against the health care provider to 
be entitled to access the materials contained in the patient’s 
medical record. A patient or patient’s representative seek-
ing access to a patient’s health care record does not have to 
have a subpoena or even a reason for desiring access to the 
chart; however, an individual requesting access to another’s 
medical record must have proper authorization (  In re 
Gould,  2003 ). 

 Copy expenses for materials that can be copied are 
the patient’s or patient’s representative’s responsibility. 
Patients may have the right to copies of the medical records 
they need in order to pursue disability or industrial insur-
ance claims at a reduced cost or at no cost. Providers must 
consult their own attorneys to find out how their state laws 
cover this special circumstance. Using an outside photo-
copy vendor, rather than making copies of the patient’s 
chart in-house, is not a violation of a patient’s right to med-
ical confidentiality. 

 Certain materials cannot be copied, but the patient 
still has rights of access to examine them, as in the case of 

 Conversely, the court may rule that there was no 
legal duty to preserve the record. This was the finding in 
  Thornton v. Shah  (2002)  when the court concluded that a 
health maintenance organization had no legal duty to pre-
serve nurses’ triage records for a 5-year period. The court 
in   Phillips v. Covenant Clinic  (2001)  held that though spoil-
age of evidence is a valid legal concept, there is also the 
possibility that medical records from a clinic could be 
inadvertently lost, with no intent to destroy records so as to 
prevent liability. This is especially true when the facts sup-
port an emergency admission of a critically ill individual. 

 A newer interpretation of acceptable loss of original 
medical record data may be seen as a direct result of the 
advent of electronic medical records. The court in   Choba-
nian v. Meriter Hospital, Inc.  (2008) , reviewing the impact of 
spoilage of the evidence, ruled that it had not occurred in 
this particular case. “Spoilage does not occur, however, and 
no particular inferences can be drawn one way or another 
when original chart notes, monitor strips, films, etc., are 
copied on microfilm or stored in an electronic digital format 
and the originals are destroyed. Originals may be copied and 
disposed of in the institution’s usual and customary method 
in the ordinary course of business without legal prejudice” 
(  Chobanian v. Meriter Hospital, Inc.,  2008 , at 4426747 ).  In 
this particular case, the original data that were destroyed 
included fetal monitoring strips, as they were electronically 
stored within the computer’s memory from which full sets of 
duplicated monitor tracings could be generated. 

 Finally, destruction of medical records may be per-
formed to protect confidentiality, and, if allowed, destruc-
tion should be complete. Should a patient request the 
destruction of his or her medical record prior to the reten-
tion interval lapsing, many courts favor sealing over total 
destruction of the medical record. Sealing preserves the 
record while preventing its discovery.  

  OWNERSHIP OF THE RECORD 

 Because the chart is the business record of the institution, 
the health care facility is the rightful owner of the entire 
record. Correspondingly, the individual physician or the 
partnership owns the chart records of patients seen in the 
individual physician’s office. Courts have recognized this 
right of hospital ownership by declaring that, because hos-
pital records are essential to proper administration, hospi-
tal records become the property of the hospital.   Beason v. 
State  (2008)  reinforced this right of ownership. In that case, 
a patient had an emergency cardiac catheterization after an 
apparent heart attack. He was informed that he needed 
open-heart surgery immediately and he was scheduled for 
surgery the following morning. He requested a copy of his 
chart so that he could obtain a second opinion. 
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patient would be needlessly disclosed through access to a 
mentally incompetent patient’s medical record.   McDonald 
v. Clinger  (1982)  denied access of a patient record to a 
spouse with a showing that such disclosure would cause a 
danger to the patient, spouse, or other person. 

 Access to charts of minors also presents a recurring 
problem, especially in the event of treatment for sexually 
transmitted diseases, pregnancy, or substance abuse. Gen-
erally, if minors are authorized under state law to consent 
to their own care, then parents will not have a right to 
access the record. Additionally, payment of care may help 
to decide access questions. If minors, even mature minors, 
rely on their parents for payment of care, then the parents 
may have the right to access the record or of disclosure 
from the primary health care provider. 

 In the event of a patient’s death, the next of kin or 
the executor of the estate may authorize access to the 
record. If the spouse has predeceased the patient, it would 
be advisable to obtain the authorization of all adult chil-
dren rather than rely on the authorization of only one of 
the adult children, though this may not be required by 
individual state laws. 

 Access may be gained to a patient record by law. 
Examples of access by law include subpoenas of records of 
a party if the party’s mental or physical condition is rele-
vant to the lawsuit, subpoenas of records for suspected bill-
ing fraud by the health care provider, and when there is a 
statutory duty of disclosure. 

 An older case illustrated this point. In   Florida 
Department of Health and Rehabilitative Services v. V. M. 
R., Inc.  (1991) , a warrant was issued allowing the Florida 
Department of Health and Rehabilitative Services to enter 
a women’s medical center and inspect the clinic’s premises 
and records. The clinic and two patients moved to quash 
the warrant, claiming that the medical records could not be 
released without written authorization from the patients. 
The court agreed and noted that, although there may be an 
exception to the privacy provisions in limited circum-
stances, no such exception had been accorded this agency. 
Additionally, the court found that the agency’s right to 
examine records did not extend to such personal informa-
tion as a patient’s name, address, and medical history. The 
impact of such decisions respects the state’s authority to 
regulate, but the power does not allow a governmental 
agency to make public private medical records. 

 A second major area of concern with access problems 
is the  patient’s right to privacy  and confidentiality. Such 
privacy rights encourage candor by the patient and optimize 
proper medical treatment and diagnosis. Privacy rights also 
allow nurses to be truthful and open in their assessments 
and recording of patient care. For example, in   Head v. Collo-
ton  (1983) , the Iowa Supreme Court held that the records of 

pathology slides. The originals stay in the custody of the 
health care provider. Once pathology specimens or smear 
slides are obtained by the health care provider, they are no 
longer part of the patient’s personal property, but remain 
with the health care provider. Even though the patient may 
have a copy of medical records, health care providers are 
still required by law to keep the original records and pathol-
ogy materials. 

 The court noted that the right to access and the right 
to copy materials that can be copied are two separate or 
independent rights. The patient has the right to come to 
the health care facility and view the original, not be pla-
cated with copies. When the patient or representative 
comes to view the chart, the person can be seated in a des-
ignated area and closely supervised while in possession of 
the chart. The hospital should make available x-ray viewers 
and microscopes for examination of the originals.  

  ACCESS TO MEDICAL RECORDS 

 In addition to a legal right to the health care record, there 
are some practical reasons for allowing the  patient access 
to medical records  .  Allowing patients’ access to their med-
ical records helps dispel feelings that the physician was 
lying about the severity of the illnesses or that the physician 
was unsympathetic to their illnesses. Allowing access helps 
reassure patients that their care was based on actual medi-
cal findings. 

 Most states require that the record be completed 
prior to the patient’s right of access, and statutes have been 
enacted to establish procedures for such patient access. For 
example, the policy may provide that access be between the 
hours of 9 a.m. and 5 p.m. Monday through Friday and 
only when a hospital representative is present to answer 
questions. It is also generally recognized that the compe-
tent patient can authorize this right of access to others. 
These others include insurance carriers, legal representa-
tion, and outside professionals acting on behalf of the 
patient. Generally, the facility must allow the person access 
to the medical record within 30 days of the request for 
access and this request for access must be in writing. 

 One of the problems concerning access of patients to 
their medical records arises when patients are incompetent 
or minors or when they die before they can exercise their 
right. In such instances, others may be able to authorize 
access to a patient record. As a general rule, a guardian of 
an incompetent patient stands in the place of the patient 
and can authorize access. If there is no court-appointed 
guardian, hospitals may rely on the authorization of the 
next of kin or the person responsible for authorization and 
payment of the medical treatment. Access may be refused if 
family confidences or information about others than the 
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review and evaluation of patient care. If one uses the defi-
nition of an incident to be an unfavorable deviation of 
expectations involving patient care that may be the result of 
medical management, it is easy to see that incident reports 
were devised to augment and improve the quality of patient 
care. Other obvious uses of such forms are to enhance the 
hospital’s in-service educational offerings, to alert hospital 
administrative staff to potential problem areas, to mini-
mize injuries from the incident, and to decrease the likeli-
hood of similar incidents in the future. 

 Incident reports may serve to aid the hospital attor-
ney in planning defense strategy and in deciding whether a 
case should be litigated or settled out of court. The hospi-
tal’s liability carrier frequently asks for such reports when 
investigating claims. Because of their confidential status in 
most states, nurses traditionally have been instructed to be 
candid in their remarks on incident reports so that the 
quality of care can be upgraded. 

 The root of the confidential nature of incident reports 
lies in a hospital or business record privileged communica-
tion doctrine. Although not a common-law right, hospitals 
have long declined to divulge such reports, arguing that dis-
closure would make the incident report virtually useless. 

 Today, the right to discover incident reports is depen-
dent upon individual courts. Declaring that plaintiffs still 
must show the need for their right to incident reports, some 
courts have allowed such discovery (  Johnson v. University 
Hospitals of Cleveland,  2002 ) while others have denied 
access to these reports (  Lindsey v. St. John Health System , 
2007 ;   Quinton v. Medcentral Health System,  2006 ;   1620 
Health Partners, L. C. v. Fluitt,  2002 ;   Smith v. Manor Care of 
Canton, Inc. , 2006 ;   Tenet Health System v. Taitel, 2003  ). 

   In re Intracare Hospital  (2007)  outlines the steps that 
a health care facility should take to ensure the confidential-
ity of an incident report. Incident or occurrence reports 
must be labeled as such and must be noted as confidential. 
Merely labeling a document as confidential, though, is not 
sufficient. A privilege log should be maintained by the risk 
management or legal department, listing and identifying in 
general terms all incident or occurrence reports as they are 
received for which the privilege of confidentiality might 
later be asserted. To be confidential, the report must be 
transmitted to an appropriate committee, considered by 
the committee, and acted on by the committee in the regu-
lar course of its operations. Bylaws or other pronounce-
ments by the facility establishing committees must define 
the scope of responsibility and specify that the committee’s 
deliberations and conclusions will be confidential. Finally, 
the committee must be mandated to meet and actually 
meet on a regularly defined basis and must consider and 
make recommendations to hospital management within 
the scope of its responsibility. 

a potential donor for a bone marrow transplant were hospi-
tal records and, as such, were exempt from release as public 
records under the state’s freedom of information law. 

 In general, health care providers involved in the direct 
care of the patient have access to the record, and records 
should be housed where they will be the most accessible for 
patient care providers. This encourages prompt recording 
as well as quality patient care. Administrators and hospital 
staff members have access for auditing, billing, quality 
assurance purposes, and defending potential claims. 

 Exceptions to the preceding statement include sub-
stance abuse treatment or substance abuse treatment 
records. In   Lugar v. Baton Rouge General Medical Center  
(1997) , a man who had previously been treated for alcohol 
abuse applied for life insurance from the same company 
with whom he was working as an insurance agent. He indi-
cated that he had never received alcohol treatment or been 
arrested for alcohol abuse. 

 In doing the background check, the company knew 
the man had been treated at a certain hospital, but did not 
know for what he had been treated. The insurance com-
pany asked the man to sign a release for medical records. 
The hospital released his confidential medical records to 
the insurance company. The records showed that he had 
sought treatment and had been admitted for a long history 
of alcohol abuse. He lost his job with the insurance com-
pany and brought suit against the hospital for breach of 
medical confidentiality. 

 Under state and federal law, a general release for med-
ical records does not authorize the provider to divulge the 
fact of substance abuse treatment or substance abuse treat-
ment records. That requires a written release, signed by the 
patient, which specifically applies to such information and 
records. Unfortunately, the man had signed such a release 
when he signed the insurance company’s legal release form. 

 Researchers may also have access to medical records. 
Staff members and qualified students generally may review 
charts for research purposes without prior patient consent. 
An internal or external review panel to protect the rights of 
human subjects is required before researchers are allowed 
access to medical records if the institution receives federal 
funding.  As was noted in  Chapter   8   ,  HIPAA has greatly 
limited this right of access for research.  

  INCIDENT REPORTS 

  Incident, variance, situational, or unusual occurrence 
report forms  originally were designed to be part of the 
overall risk management or quality assurance effort of any 
health-oriented institution. Federal and state standards 
dictate the establishment of an incident reporting system, 
with the main functions of incident reports being the 
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chart. Indicating that there is an incident report incorpo-
rates by reference the incident report into the chart and 
makes it as discoverable as the original patient chart. The 
ideal incident report is a check-off list, with a limited area 
for a brief, written description of the occurrence. 

 Nurses must include in the chart relevant documen-
tation concerning the underlying event that mandated 
completion of an incident report. For example, if the 
patient is found on the floor, the medical record should 
note that fact as well as all measures that were performed to 
ensure that appropriate treatment was initiated. 

 It is also advisable to abandon multiple copies of the 
form because such copies tend to deny a privileged com-
munication. For an incident report to be considered privi-
leged under the attorney–client privilege, it ideally will be 
completed and forwarded directly to the hospital attorney 
or the in-house representative.   

  GUIDELINES 
 Incident Reports 

    1.   The incident report should be initiated by the one 
who directly observes the incident or by the first per-
son to arrive at the site of the incident.  

   2.   Incorporate the patient’s account of the happening into 
the incident report and state these comments as direct 
quotes. If the patient is unable to give an account, 
describe exactly what you witnessed or discovered. For 
example, “the patient fell out of bed” is appropriate if you 
actually saw the fall. Statements such as “Patient found 
on floor at foot of bed” or “Patient states, ‘I was trying to 
get up and lost my balance’” are more appropriate if you 
were the first person to discover the patient on the floor.  

   3.   Write only the facts. Do not infer assumptions or 
draw conclusions. Do not add what you would like to 
have done after the fact. Above all, never imply liabil-
ity. A question such as “How could this incident have 
been prevented?” should be left unanswered or 
answered in the negative.  

   4.   Have other witnesses assist you in preparing the 
report and have them cosign the final report.  

   5.   If appropriate, have the patient or injured party seen 
by a physician and document any actions taken and 
treatment given.  

   6.   Avoid writing in the medical record that an incident 
report was completed, or else it will become incorpo-
rated by reference into the total patient chart. Docu-
ment what happened and the actions taken if the 
incident report involved a hospitalized patient.  

   7.   Forward the report to nursing service, the hospital 
attorney, the quality assurance committee, and any-
one else so designated by hospital policy.  

   8.   Ensure that only one copy of the report exists. If other 
departments or committees would like to see the report, 
the original may be forwarded to them in succession.  

   9.   Should your hospital require multiple copies of inci-
dent reports, initiate action to reduce the number of 
copies to one, as it is difficult to show how multiple 
copies maintain confidentiality.   

 Source:  Legal issues in nursing: A source book for practice  by G. W. 
Guido, 1988. Norwalk, CT: Appleton & Lange.  

 Nurses must exercise caution in completing such 
reports and should always fill out the forms as though they 
are discoverable. No language that admits liability should 
be included, and there should be no mention of the inci-
dent report form having been completed in the patient’s 

  EXERCISE 9–4 

 Mrs. Johnson, 76 years old, was admitted to the acute care facility 
for hip replacement surgery. She became extremely short of 
breath, and a pulse oximeter reading of 76 percent on room air 
was obtained. She was scheduled for an emergency scan to rule 
out a pulmonary embolus. While in the radiology department, 
she fell from the stretcher and struck her head on the floor. Docu-
mentation in her patient record revealed that Mrs. Johnson had a 
head laceration and was vomiting during the procedure. This 
documentation was noted in the records of the attending physi-
cian, nurse, and the imaging technician. 

 Following her successful recovery from the pulmonary 
embolism, Mrs. Johnson remarked to her daughter that she still 
had a large lump on her head from the fall in radiology. The 
daughter, acting as her mother’s representative, filed a lawsuit for 
negligence. In the precourt review of the case, the attorney for 
Mrs. Johnson requested a copy of the institution’s incident report 
for this event, claiming that he could not adequately represent 
Mrs. Johnson without full details of the fall. 

 How would you advise the judge to rule in this instance?   

  ELECTRONIC TRANSFER OF 
MEDICAL RECORDS 

 Using electronic means to send health information is 
another way to ensure that material is received promptly 
and accurately. Difficulty arises in assuring the patient’s 
right to privacy. Multiple regulations, including HIPAA 
standards, dictate the electronic transfer of medical 
records and mandate safeguards that protect the secu-
rity and confidentiality of computerized and paper-
based records. 
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(EEOC) pages from patient medical records in an attempt to 
show that she was disciplined for charting errors when other 
employees in the same institution, younger and nonminori-
ties, made similar errors and were not disciplined. When the 
facility where she worked became aware of what the nurse’s 
aide had done, she was terminated for violation of medical 
confidentiality. The court upheld this termination, whether 
or not there was a valid discrimination cause of action. 

 In   United States v. Occident  (2007) , a nurse’s aide 
used her employment position to obtain confidential infor-
mation from patient hospital records and co-worker pay-
stubs. She sold this information to an accomplice, who 
fraudulently applied for credit cards and used the credit 
cards to purchase approximately $250,000 in merchandise. 
The United States Court of Appeals for the Fourth Circuit 
upheld the aide’s conviction and 2-year prison sentence for 
violation of the United States’ identity-theft statute. 

   Hurchanik v. Swayze  (2007)  concerned a case where a 
patient’s personal information was stolen from her physi-
cian’s office by an unnamed person. The patient learned that 
an imposter had used her name and employment informa-
tion to open a residential service account with the phone 
company. When the impersonator was identified, the 
patient testified that she had seen the person in the doctor’s 
office during a patient visit. Though the patient could not 
prove how the impersonator had acquired her personal 
information, the court was satisfied that there had to have 
been a breach of her confidential information, as the phone 
number that the impersonator used was the identical incor-
rect phone number that was recorded in the patient’s medi-
cal record. That, said the court, could have happened only if 
the impersonator had viewed the patient’s record.   

 Medical information should be electronically trans-
ferred only if urgently needed and must be accompanied by 
a signed release form. Before sending the material, it is 
advisable that a verification of correct sending information 
be performed and recorded; some institutions send a blank 
record if this is the first time they have electronically trans-
ferred patient records to a given number/institution. A 
cover sheet indicating the confidentiality of the material 
and to whom it is to be given must accompany all medical 
electronic transfers. The cover sheet should also note what 
an unintended receiver should do with the sent materials. 
If faxing the patient record to another fax machine, the 
patient materials should be handled only by authorized 
individuals and the original should be immediately 
returned to the patient record. Additionally, fax machines 
must be located in an area with restricted access.  

  CONFIDENTIALITY OF MEDICAL RECORDS 

 The primary reason for  confidentiality of medical 
records  is to promote candor by patients and health care 
providers to optimize medical and nursing treatment. Vio-
lation of a patient’s right of confidentiality opens the 
health care provider to a potential lawsuit. Several lawsuits 
support this statement. In   Claim of Gilbert  (1998) , the 
court upheld the firing of an AIDS program coordinator at 
a community health center for violating her employer’s 
confidentiality policy. The program coordinator had 
divulged information about a prospective client to a col-
league who was not a co-worker. 

   Howard v. Milwaukie Convalescent Home  (2008)  con-
cerned a charge nurse who copied pages from charts for 
more than a year and forwarded them to the director of 
nursing and an administrator to support concerns that she 
had about the performance of a staff licensed practical 
nurse that she supervised. Performance review is a legiti-
mate concern and does not violate medical confidentiality, 
ruled the court, as quality review and performance assess-
ments are necessary and legitimate functions for the facil-
ity. When she began copying material from patient records 
to protect herself in the event that she was reported to the 
board of nursing, however, she did violate the patients’ 
rights of confidentiality. These latter records were not given 
to her supervisors, no effort was made to conceal the iden-
tities of the patients, and the medical records were taken 
out of the facility by the nurse in question. The nurse kept 
these records at her home, a gross breach of the patient’s 
confidentiality. The court supported the dismissal of this 
nurse from the facility. 

 Similarly, in   Vaughn v. Epworth Villa  (2008) , a nurse’s 
aide photocopied and sent the local office of the United 
States Equal Employment Opportunity Commission 

  EXERCISE 9–5 

 The parents of a premature neonate admitted to the neonatal 
intensive care unit brought suit against the facility for medical 
and nursing negligence that resulted in repeated episodes of 
hypoxia and ischemia, causing permanent brain injuries to their 
child. The preliminary issue for the court was whether the attor-
neys for the parents could acquire data from other patient charts 
to establish that this was a continuing rather than an isolated 
event. Specifically, they requested data showing the numbers of 
neonates weighing less than 1,000 grams that were admitted, the 
number of such infants transferred to other facilities, and the 
number of such infants who were not transferred and died in the 
hospital. The admission logs for the facility were kept at this insti-
tution for internal quality review. 

 How should the court act on this request? Explain why the 
attorneys should be able to have such information or why they 
should be denied access to these records.  
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States as a means of administrative simplification. The act 
is sweeping legislation that provides for: 

    1.   The portability of health care coverage  
   2.   An antifraud and abuse program  
   3.   The streamlining of the transfer of patient informa-

tion between insurers and providers  
   4.   Tax incentives toward the acquisition of health insur-

ance and accelerated benefits  
   5.   The establishment of the federal government as a 

national health care regulator   

 Before the enforcement date of this act, federal law 
did not fully protect patient confidentiality in medical 
records. Protection was given through limited federal law 
and a patchwork of state laws, varying in degrees of pro-
tection. Under this act, the Secretary of the Department of 
Health and Human Services has promulgated comprehen-
sive standards facilitating the transmission of medical 
data, administrative records, and financial records. Sig-
nificant fines and penalties are included in the act to 
enable the Secretary to enforce the act against those who 
violate its provisions. 

 The first issue to understand is that the HIPAA rule 
applies to “covered entities.”  Covered entities  include 
health plans such as Medicare, Medicaid, and commercial 
health plans, such as Blue Cross and Blue Shield, Aetna, 
SIGNA, Indian Health Service, and the Veteran’s Adminis-
tration health program ( Standards for Privacy of Identifi-
able Health Information, sections 160.102 and 103 ). By 
definition, providers are covered only if they transmit pro-
tected health information in an electronic form. Not cov-
ered are health plans that have fewer than 50 participants, 
self-administered plans, law enforcement officials, schools, 
and employers, although an employer’s health plan is a 
covered entity. 

 The second issue to understand concerns  protected 
health information (PHI ) .  These are individually identi-
fiable health information indicators, and the list includes 
18 such indicators. PHI is collected from the individual 
by the covered entity and relate to past, present, or future 
physical or mental health or condition of the individual, 
or the past, present, or future payment for the provision 
of health care to an individual. PHI identifies the indi-
vidual, or there is a reasonable expectation to believe that 
the information can be used to identify the individual 
(Standards for Privacy of Identifiable Health Information, 
section 160.103). 

 PHI includes the following: name of the individual 
or initials; addresses (street address, e-mail, or Internet 
addresses); dates (including birth date and dates of ser-
vices received); telephone and fax numbers; Social Secu-
rity or other personal identification numbers; medical 

 Disclosure of a roommate’s name is not protected, 
but the roommate’s confidential medical information is 
protected. In   Foley v. Samaritan Hospital  (2006) , the family 
of a deceased patient filed a lawsuit for negligence against 
the hospital in which she had received care. She was treated 
at the facility’s emergency center for severe abdominal 
pain. The lawsuit alleged that the nurse obtained vital 
signs, but did not timely report significant drops in the 
patient’s blood pressure and that the radiologist obtained 
the computed tomography (CT) scan, but likewise did not 
report significant findings to the attending physician. 

 Lawyers for the family requested the names of two 
patients who also were being treated in the emergency cen-
ter during the same time interval. The court ruled that 
HIPAA does not protect their names, but does protect their 
medical information, and thus their names could be 
revealed to the family’s legal counsel. 

 Similarly, in   Docherty v. Unemployment Board  
(2006) , the court found that there was limited expectation 
to confidentiality in semiprivate patient rooms. In that 
case, a phlebotomist was to draw blood from one of two 
pediatric patients who shared a semiprivate room. At the 
time of the incident, both patients had parents visiting 
with them. The mother of the patient whose blood was 
being drawn asked the purpose of the blood test. The 
other patient’s mother overheard the response, which 
indicated that the blood was being drawn to test for HIV 
and hepatitis. The phlebotomist was fired after the patient’s 
mother complained to hospital administration about the 
lack of confidentiality. 

 The court concluded that there was no expectation of 
privacy in this instance, given the hospital’s practice of 
placing patients in shared rooms, requiring hospital per-
sonnel to perform medical treatments in these shared 
rooms, allowing visitors during treatment periods, and fail-
ing to provide alternative locations for hospital employees 
to discuss sensitive patient information. Thus, there was no 
reasonable expectation that all of the patient’s information 
would remain totally confidential. A family member made 
a legitimate request for information and the employee had 
to respond. He had no control over the fact that the patients’ 
beds were only 8 feet apart in a small room or that others 
were present in the room. 

  Health Insurance Portability and 
Accountability Act of 1996 

 In August 1996, President Clinton signed the  Health 
Insurance Portability and Accountability Act of 1996 
(HIPAA)  into law (Public Law 104-191). This act man-
dates the development of a centralized electronic database 
containing all health records for every patient in the United 



178 Part 3 • Liability Issues

Practices, which explains how their PHI will be used or 
shared with other entities. This document also alerts 
patients to the process for complaints if they determine 
that their information rights have been violated. Included 
is the right of individuals to request that a covered entity 
correct any inaccurate PHI. 

 HIPAA standards allow information to be shared or 
used for Treatment, Payment, and Healthcare Operations 
(TPO) purposes. Communications may occur between 
providers without having to obtain a number of signed 
forms from the patient or their authorized representatives. 
The caveat is that those providers sharing information 
have a relationship with the patient. Under this part of the 
act, information may be shared with both covered and 
noncovered entities. Much of the information that nurses 
require or share with other providers comes under the 
treatment purposes, including providing or coordinating 
the provision of services. 

 Patient rights included under the privacy rule allow 
the right to request restrictions on the use and sharing of 
PHI; the right to request alternate communications, such 
as asking to be contacted only at home rather than at work; 
and the right to obtain a list of disclosures for purposes 
other than PTO or for which special authorization has 
been obtained. Alternate communication requests, if rea-
sonable, must be respected. 

 If a disclosure of PHI is not for PTO and/or is not 
required by law, a valid authorization must be obtained. Such 
an authorization must contain the following: 

    1.   A description of the information to be used or disclosed  
   2.   Identification of the person(s), or class of persons, 

authorized to make the requested disclosure  
   3.   The name or other specific identification of the 

person(s) to whom the covered entity makes the 
requested disclosure  

   4.   A description of each purpose of the requested use or 
disclosure (noting that the statement “At the request 
of the individual” is sufficient)  

   5.   An expiration date or an expiration event that related 
to the individual or the purpose of the use or disclo-
sure (such as “end of research study” or “none”)  

   6.   Signature of the individual or personal representative 
and date (Standards for Privacy of Identifiable Health 
Information, section 164.508 [c][1])   

 Note, the authorization must have three required state-
ments: the individual’s right to revoke the authorization in 
writing; the ability or inability to condition treatment, 
payment, enrollment, or eligibility for benefits on the 
authorization; and the potential for disclosure pursuant to 
the authorization to be subject to redisclosure by the 

record numbers; health plan account numbers; license 
or certificate numbers; medical device identifiers; bio-
metric identifiers such as fingerprints or photographic 
images; or any other unique identifying characteristic 
or code. 

 For example, the disclosure that Mr. John Jones is 
covered under a CIGNA policy is protected health infor-
mation because it contains both demographic informa-
tion (his name) and information about present or future 
payment for health care services (insurance company 
name). To be PHI, the information does not need to con-
cern a particular diagnosis or treatment received for a 
medical condition. 

 Information may be disclosed to assist in health 
care (Standards for Privacy of Identifiable Health Infor-
mation, section 164.510). A covered entity may disclose 
to a family member, other relative, or close personal 
friend of the patient, or any other person identified by the 
individual, the PHI directly relevant to the person’s 
involvement with the individual’s care or payment related 
to the individual’s health care. This allows family mem-
bers or friends to obtain needed prescriptions or medical 
supplies for an individual. 

 This disclosure of information to assist in health 
care extends to directory information, including the indi-
vidual’s name, location within the facility, condition 
described in general terms, and religious affiliation. A 
covered entity may also disclose or use PHI to notify or 
assist in the notification of a family member, personal rep-
resentative of the individual, or another person responsi-
ble for the care of the individual in the case of serious 
injury or death. For example, a covered entity may disclose 
to law enforcement officers the address of a patient who 
died in the facility as a result of a car accident or serious 
accident (Standards for Privacy of Identifiable Health 
Information, section 164.510 [b]). 

 Similarly, a covered entity may disclose PHI in 
response to law enforcement requests for the purpose of 
locating a suspect, fugitive, material witness, or missing 
person. Descriptive characteristics may be disclosed in this 
instance, such as height, weight, scars, tattoos, and pres-
ence or absence of facial hair. Disclosure as required by law, 
such as reporting contagious diseases, certain chronic ill-
nesses, and gunshot or knife wounds, also is permitted 
under the HIPAA standards. 

 The privacy standard limits how this information 
may be used or shared, mandates safeguards for protecting 
the health information, and shifts the control of health 
information from providers to the patient by giving 
patients significant rights. Health care facilities must pro-
vide patients with a document entitled Notice of Privacy 
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revised confidentiality agreement that she would not 
access or view information other than what was required 
in her job, would immediately seek clarification from her 
supervisor if there were questions about accessing patient 
data, and acknowledged that violation of the facility’s con-
fidentiality policy could result in disciplinary action, 
including termination. 

 An anonymous complaint caused an investigation by 
the facility’s HIPAA compliance officer. During this inves-
tigation, it was found that the nurse had accessed her 
mother’s medical record 44 times and her sister’s medical 
record 28 times. Neither mother nor sister was a patient in 
the cardiology department. There were no guardianship 
papers, HIPAA releases, or power of attorney releases in 
the file giving this nurse legal authority to view either 
record. When confronted, the nurse admitted that she had 
accessed the records, but did not believe she had violated 
any policy of the facility. The mother had Parkinson’s dis-
ease, was taking multiple medications, and had a history of 
falls. The sister had Down’s syndrome and was disabled. 
The nurse was terminated and filed a lawsuit. The court 
upheld the nurse’s termination, noting that the facility had 
a strict policy regarding HIPAA violations, and had strictly 
enforced this policy in the termination of other employees 
for similar violations. 

 There is case law to support the ability of others 
than the patient to have access to a medical record 
(  Alvista Healthcare Center v. Miller , 2009 ;   Mercier v. 
Courtyard Nursing Center , 2009 ). In the first case, the 
court allowed a spouse to access the medical record of 
her deceased spouse in order to view the record with the 
express purpose of evaluating the care of the deceased. 
Based on the record, she could then decide whether to 
file a lawsuit for negligence against the facility. In its 
holding, the court noted that a surviving spouse has the 
legal authority to file a lawsuit over the circumstances 
that wrongfully caused the deceased spouse’s death. Thus, 
the widow was within the definition of persons autho-
rized to act on the patient’s behalf within the meaning of 
the HIPAA law. 

 In  Mercier , the court allowed a nursing home to pro-
vide copies to the attorney representing an assault victim 
of the medical records of another patient, the individual 
who allegedly committed the assault. The medical records 
were relevant to the lawsuit, mainly to reveal the extent to 
which the facility was aware or not aware, before the 
assault, of the perpetrator’s propensity for violent acting-
out. The court noted that HIPAA regulations allow for the 
release of confidential medical records when required to 
do so by a court order, subpoena, discovery request, or 
other legal proceedings. 

recipient and no longer be protected by this rule (Stan-
dards for Privacy of Identifiable Health Information, sec-
tion 164.508[c][2]). 

 If the authorization is a valid authorization, it should 
be accepted by the covered authority. There is no require-
ment that the authorization must only be on an individual 
covered entity’s form. HIPAA specifically notes that the 
demand that each authorization be only on a specific form 
is a game that hinders the lawful disclosure of PHI. 

 Violators of the act may incur either fines or penal-
ties. There are some provisions for the individual who dis-
closes PHI in violation of the act, but did not know and 
would not have known by exercise of reasonable diligence 
that he or she had violated the act. Also, penalties may be 
excused if the failure to comply was due to reasonable 
cause, not willful neglect, and the failure to comply is cor-
rected within 30 days (HIPAA: Administrative Simplifica-
tion, section 1320d). In an unpublished case, an employee 
of a Wisconsin health care facility was terminated from 
employment because she had accessed the medical records 
of her significant other’s former wife. When the former 
wife’s records were introduced into evidence, the former 
wife asked the hospital to investigate. Computer records 
clearly showed that the employee who was dismissed had 
obtained the records and given them to the attorney (per-
sonal communication, M. J. Mullen, North Dakota Asst. 
Attorney General, March 24, 2004). 

 A Minnesota case extended the right to terminate 
an employee for misuse of medical records to denial of 
the ability to collect unemployment benefits following the 
termination (  Pribble v. Edina Care Center,  2003 ). In this 
case, the nurse, to show that she was being unfairly treated 
by her employer, began photocopying patient records so 
that she could show her charting was not “substandard.” 
She faxed these photocopied records to her attorney. The 
court affirmed that such photocopying was a violation of 
patient records confidentiality and that she had been ter-
minated for cause; thus she was ineligible to collect unem-
ployment compensation. 

 A more recent case upheld the termination of a 
nurse for viewing the medical records of her mother and 
sister (  Somogye v. Toledo Clinic , 2012 ). In that case, the RN 
worked as a clinical affiliate in the hospital’s cardiology 
department. Her position required her, among other 
responsibilities, to access patients’ charts to review the 
laboratory data and other diagnostic test results so that she 
could write progress notes in the respective charts. When 
hired, she signed an agreement that she would protect 
patient confidentiality by not seeking or obtaining patient 
information that was not required for these progress notes. 
When the HIPAA laws became effective, she signed a 
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  Electronic Mail and the Internet 

 The age of information presents some unique challenges. 
In 2009, Subtitle D of the  Health Information Technology 
for Economic and Clinical Health Act  (HITECH Act), part 
of the American Recovery and Reinvestment Act of 2009, 
was introduced to address the privacy and security con-
cerns associated with electronic transmission of health 
information (section 13410[d]). This act requires HIPAA-
covered entities to report data breaches affecting 500 or 
more individuals to the Department of Health and Human 
Services and the media as well as notify the affected indi-
viduals. This subtitle also extends the complete Privacy and 
Security Provisions of HIPAA to business associates of cov-
ered entities. These latter changes are required to be 
included in any business associate agreements with cov-
ered entities. Additional changes that became effective with 
the HITECH Act include notification requirements if a 
breach of unsecured PHI occurs and new rules for the 
accounting of disclosures of a patient’s PHI. These latter 
rules extend the current accounting for disclosing require-
ments to information that is used to carry out treatment, 
payment, and health care operations when an organization 
is using an electronic health record as well as limit the time 
frame to 3 years from the current 6 years. 

 The HITECH Act, though, has not resolved some of 
the more basic issues that yet remain with electronic trans-
mission of patient data. The increasing use of electronic mail 
(e-mail) via the Internet is an area of potential liability for 
health care providers. Although safety measures such as 
encryption or an electronic “lock and key” system can be 
used with e-mail, security is not perfect. Messages are 
“locked” by the sender, making the message unreadable 
except by the intended recipient, who has a “key” or elec-
tronic password to decrypt the message. Thus, there is some 
measure of privacy. The danger lies in the possibility of an 
unauthorized decryption of the message by hackers or others 
intending to commit identify theft or another form of fraud. 

 Similar issues arise with Internet messages, because 
there is no greater security when Internet communication 
is in transit over phone lines than there is with an ordinary 
phone call. Messages can be intercepted and read as they 
pass through routers. Although federal laws give some pro-
tection in this area, privacy issues for messages sent via the 
Internet remain a hotly debated topic. 

 A case that illustrates the extent to which courts hold 
e-mails confidential is   Woodson v. Scott and White Memorial 
Hospital  (2007) . A hospital nurse was instructed to cease 
from continuing with some unacceptable conduct. Hospital 
policy dictated that employee e-mails and e-mail accounts 
are confidential and not to be accessed by co-workers with-
out permission from the author and recipient. The nurse in 

  GUIDELINES 
 HIPAA Compliance 

    1.   Restrict the posting of patient information, such as 
on white boards or other signage where it can be 
viewed by other patients and visitors to an institu-
tion. Ideally, such patient information should be 
placed in areas accessible only to health care provid-
ers who have a need to know such information.  

   2.   Restrict overhead paging, particularly if the paging 
announces information about specific patients. 
Instead of a page that states “Code Blue, Room 304,” 
consider changing the paging system so that only 
internal systems are used. Conversely, announce 
“Code Blue, 3 Southwest.”  

   3.   Leave no message for patients on answering machines 
or with family members. Ask for a return call only. 
Additionally, do not initiate phone calls to patients’ 
employment sites, unless specifically requested by 
the patient.  

   4.   Shred all papers that have PHI or ensure that such 
papers are locked in files/offices where others cannot 
see the information. For example, merely tossing 
such papers into open trash containers, even if the 
trash container is in a locked office, may allow the 
janitorial staff access to PHI.  

   5.   Use cover sheets when faxing information, ensure 
that the fax numbers are correct before faxing the 
PHI, and list how the recipient is to handle the faxed 
information should it be received by an individual 
other than the intended recipient.  

   6.   Ensure that fax machines and computers are 
located in areas where other parties may not view 
the PHI.  

   7.   Secure computer identifications and establish poli-
cies for automatic or required periodic changing of 
passwords.  

   8.   Develop a secure method of transporting PHI. This 
entails identifying who can transport PHI and how 
the information will be protected during transport. If 
envelopes are used to transport PHI, ensure that they 
are sealed and that no tampering of the seal occurs 
during transport.  

   9.   Know the institution’s policies and procedures for 
protection of PHI. Report any violations of the pri-
vacy rules to supervisory personnel immediately.   

 Source:  Legal and ethical issues in nursing  (4th ed.) by G. W. Guido, 
2006. Upper Saddle River, NJ: Prentice Hall Health.   



 Chapter 9 • Documentation and Confidentiality 181

concluded that the psychiatrist or his employer did have a 
duty to either warn the potential victim or to warn others 
who could have advised the victim of her potential danger. 
In a later decision,   Thompson v. County of Alameda  (1980) , 
the same court clarified the scope of this duty to warn by 
ruling that only threats to readily identifiable persons cre-
ated a duty to warn. There is no corresponding duty to the 
public at large. 

 A more recent case,   Godinez v. Siena College  (2001) , 
reinforced the ability to warn against possible threats to a 
specific group of individuals. In  Godinez,  a college student 
who was receiving mental health treatment told his parents 
that he was planning to “act out violently” at the college 
graduation ceremonies. His parents called the nurse where 
their son was receiving therapy, who in turn notified men-
tal health authorities, and they called the local police. The 
son was questioned by college officials, who let him par-
ticipate in the ceremonies. 

 The son filed a lawsuit, claiming that the mental 
health nurse released confidential mental health informa-
tion, but the court noted that his parents, not the profes-
sional staff, had released confidential information. Thus, 
the issue of medical confidentiality was a moot issue. The 
court praised the staff for their quick response to what 
could have been a dangerous situation. 

 Courts have slowly applied the duty to warn princi-
ple, and most courts are now holding that there is a duty to 
warn identifiable individuals. For example, in   State v. Bright  
(1996) , the court ruled that it is not a breach of medical 
confidentiality for a health care professional to warn a 
potential victim of a patient’s dangerous propensities. 
“Courts around the United States are not just overlooking 
the traditional definition of medical confidentiality to pro-
tect potential victims, but are imposing an affirmative duty 
on psychiatrists, psychologists, therapists, and other men-
tal health workers, in inpatient and outpatient settings, to 
warn identifiable victims when patients make threats 
toward them” (  State v. Bright,  1996 , at 1057). 

 In  Bright,  an armed forces veteran was receiving out-
patient therapy for chronic alcohol abuse. Over the previ-
ous 20 years, he had been considered bipolar. His therapist 
knew that the patient had killed his brother some years 
before but was found not guilty by reason of insanity. Dur-
ing the course of the therapy, the patient repeatedly voiced 
an intention to kill his ex-wife. The ex-wife had left the 
state and was living in hiding because of the patient’s 
harassment, intimidation, and threatening conduct. 

 Finally, the patient stated that he was leaving town 
that evening to find his ex-wife and kill her. The therapist 
called the local police and the police in the county where 
the ex-wife lived. Working together, the two police agen-
cies apprehended the man 1 1/2 miles from the intended 

question was warned to stop using her co-workers’ comput-
ers without their consent, stop accessing their e-mail 
accounts, stop printing out their e-mails, and stop gossiping 
about what she found in their e-mails. Additionally, the 
nurse was informed that she was not to access the medical 
records of her co-workers. When she continued to access her 
co-workers e-mails, spread gossip about these same co-
workers, and access their personal medical records, she was 
terminated with cause.   

  REPORTING AND ACCESS LAWS 

 The law compels disclosure of medical information in con-
texts other than discovery or testimony at court levels. 
Reporting laws require that information be given to gov-
ernmental agencies, both federal and state. Examples 
include disclosure of vital statistics, child abuse, elder 
abuse, public health concerns, and wounds. 

 Some statutes do not mandate reporting, but allow 
access to medical records without the patient’s permission. 
Examples of such access laws include workers’ compensa-
tion, state public records laws, and the federal Freedom of 
Information Act.  

  COMMON-LAW DUTY TO DISCLOSE 

 The  common-law duty to disclose  recognizes a duty to dis-
close medical information in limited circumstances. Gener-
ally, public safety concerns underlie these disclosure rights. 

  Contagious Diseases 

 With contagious diseases, there is a duty to warn others at 
risk of exposure unless forbidden by statute. This includes 
family members and health care providers, as well as others 
at risk. In most states, there is no duty to warn all members 
of the public individually, but states vary on this require-
ment. Thus, health care providers must consult individual 
state laws to verify the duty to warn others of potential risk 
in relationship to contagious diseases.  

  Threats to an Identified Person 

 Some courts have ruled that there is a duty to warn identi-
fied persons when a patient has made a credible threat 
against them. The first decision to affect this duty was 
  Tarasoff v. Board of Regents of the University of California  
(1976) . In that case, a nonhospitalized psychiatric patient 
told his psychiatrist that he would kill his former girlfriend. 
The threat to kill was made more than once, and there was 
no doubt in the psychiatrist’s mind that the patient could 
carry out his threat. After Miss Tarasoff was killed, her par-
ents brought this lawsuit for wrongful death, and the court 
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infection, contagion, or a threat of physical harm . . . . 
The individual or group at risk is easily identified, 
and substantial future harm may be averted or mini-
mized by a timely and effective warning. (  Safer v. 
Pack,  1996 , at 1192)  

 The superior court then decided that a physician 
must reasonably attempt to inform those likely to be 
affected or to make the information available. This duty, 
the court held, extends beyond the patient to members of 
the immediate family, who may be adversely affected by the 
failure to warn. The court did note in its discussion that 
there may be some confidentiality issues if the father in this 
case had specifically asked that his family not be informed 
of his genetically transmissible disease. Given the advance-
ment of the genome project and increasing interest in 
genetics and genomics, this area of the law seems poised 
for additional lawsuits and legal questions. 

victim’s residence. The patient had with him a newly pur-
chased hunting knife and a roll of duct tape in his trunk. 
He was charged with making terrorist threats and 
attempted murder. The court had nothing but praise for 
the therapist’s actions. 

 A trend seems to be emerging to extend this duty to 
warn to the general public. For example, in   Kathleen K. v. 
Robert B.  (1984) , the court allowed a woman to sue her 
sexual partner for deliberate and/or negligent failure to 
warn her that he had genital herpes. A later case,   Reisner 
v. Regents of the University of California  (1995) , held that a 
man who discovered in 1990 that he had contracted the 
acquired immune deficiency syndrome (AIDS) virus 
from his girlfriend may sue a physician for failing to 
inform the girlfriend that she had received contaminated 
blood in 1985. 

 A further trend in the duty to warn concerns genetic 
diseases. The court in   Safer v. Pack  (1996)  held that the 
physician has a duty to warn individuals, including the 
patient’s immediate family members, who are at risk of 
avoidable harm from a genetically transmitted condition. 
This holding was based on the premise that a genetically 
transmissible condition is sufficiently similar to a conta-
gious disease. 

 Robert Batkin, the father of plaintiff Donna Safer, 
was diagnosed in 1956 with multiple polyposis and colorec-
tal cancer. Despite Dr. Pack’s efforts to excise the cancer, 
Mr. Batkin died of metastatic disease in 1964. In 1990, 
Safer, then 36 years old, was diagnosed with a cancerous 
blockage of the colon and multiple polyposis. After under-
going a colectomy with ileorectal anastomosis, it was dis-
covered that the cancer extended beyond her bowel. The 
finding of the additional metastases led to removal of her 
left ovary and a regimen of chemotherapy. 

 In 1991, Ms. Safer obtained her father’s medical 
records. They revealed that he had suffered from multiple 
polyposis, which she claimed was a hereditary disease lead-
ing to colorectal cancer. She filed a complaint alleging that 
Dr. Pack had been professionally negligent by failing to 
warn her of the risk posed to her health. Safer further con-
tended that the medical standards prevailing at the time 
required Dr. Pack to inform her of the risk so that she could 
benefit from early diagnosis and treatment. 

 The lower court found for Dr. Pack, and Safer 
appealed. The superior court said: 

  We see no impediment, legal or otherwise, to recog-
nizing a physician’s duty to warn those known to be 
at risk of avoidable harm from a genetically trans-
missible condition. In terms of foreseeability espe-
cially, there is no essential difference between the 
type of genetic threat at issue here and the menace of 

  Ethical Scenario 9–3 

 Ethical Duty to Warn 

 The law continues to develop the legal duty to warn others 
of potential dangers from known persons, be it in the 
realm of the mentally ill person who threatens the life of 
another or the individual who has genetic markers for 
debilitating diseases that will be genetically inherited by 
their offspring. Consider this duty to warn from an ethical 
perspective. Are there ethical theories that mandate such 
genetic testing so that future generations can know before-
hand of their risks for future disease? Do ethical principles 
or a single principle mandate such genetic testing? Con-
sider in your response the individual’s right of autonomy as 
well as the future generation’s rights of autonomy.  

 Since the incidents of 2001, terrorist threats may also 
affect this area of the law. In   Davis v. Allen Parish Service 
District  (2006) , the nurse at the change of shift informed 
the oncoming nurse to watch carefully a certain psychiatric 
patient of Middle Eastern descent who had been verbaliz-
ing threats about the United States President and govern-
ment facilities and property. The patient was being held 
involuntarily in a locked psychiatric unit, but he had phone 
privileges. That evening the patient used the phone and 
began speaking in an agitated tone in English and in Arabic 
about himself and his friends killing the President and 
blowing up petroleum facilities on the Texas Gulf coast. 

 The nurse phoned a nursing supervisor and the 
assistant administrator at their homes, then phoned the 
Secret Service. She informed the agent of what the patient 
was saying and then elaborated on the patient’s psychiatric 
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 The Privacy Rule defers to requirements in other 
applicable laws regarding the disclosure of health informa-
tion relating to minors. A minor must always sign the con-
sent form for a program to release information even to his 
or her parent or guardian, and some states require pro-
grams to obtain parental permission before providing 
treatment to a minor.   

  HIV/AIDS CONFIDENTIALITY 

 Special characteristics of HIV and AIDS and of the AIDS 
epidemic present unique challenges to health care provid-
ers trying to maintain patient confidentiality while meet-
ing their obligations to disclose medical information. First, 
confidentiality is at the heart of HIV and AIDS testing, 
because most individuals will not submit to HIV testing 
and counseling unless they are assured of confidentiality. 
Second, the fact that the transmission of AIDS and HIV is 
not through close proximity or casual contact limits the 
need for disclosure of information about infection. Third, 
with the increased life expectancy for patients with AIDS/
HIV, postpositive blood screens have strengthened the case 
for confidentiality. 

 States have adopted a variety of legislative and 
administrative approaches to confidentiality and disclo-
sure of information regarding AIDS and HIV. All 50 states 
require reporting of AIDS cases, without the patients’ 
consent, to the Centers for Disease Control and Preven-
tion or to the state health department for epidemiological 
purposes. The states are divided, though, on whether the 
reporting is anonymous or entails more descriptive 
demographics. Most states have adopted statutes main-
taining the strict confidentiality of AIDS-related informa-
tion, while some states have passed statutes permitting 
disclosure of AIDS testing to certain persons or under 
certain circumstances. 

 There also remains some limited movement toward 
mandatory testing for HIV/AIDS. In July 1996, the Amer-
ican Medical Association endorsed the mandatory testing 
of all pregnant women and newborns. In February 1997, 
New York became the first state to mandate the screening 
of all newborns for HIV and the disclosure of the test 
results to the newborns’ mothers. In September of 2010, 
New York passed a testing law that requires health care 
institutions to offer HIV testing to persons between the 
ages of 13 and 64. Exceptions to this testing law are indi-
viduals treated for a life threatening emergency, individu-
als who have previously been offered or been the subject 
of an HIV-related test, and individuals who lack the 
capacity to consent. California law also mandates the 
offering of testing for HIV. Connecticut followed New 
York’s lead and currently requires that all newborns be 

condition and the fact that he was involuntarily admitted 
to the psychiatric service. The next day, the hospital admin-
istrator found out about the phone call to the Secret Ser-
vice. After conferring with the hospital’s legal staff, he 
terminated the nurse for violation of patient confidential-
ity, and the nurse sued for wrongful discharge. 

 The nurse was found to have violated hospital policy 
by disclosing the patient’s confidential medical informa-
tion without his express consent. Only the hospital admin-
istrator could authorize release of confidential information 
without the patient’s express consent. Though the court did 
not discount the right to alert the Secret Service, it was up 
to the hospital administrator to make that call.   

  LIMITATIONS TO DISCLOSURE 

 Several statutory and common-law limitations on disclosure 
have evolved that assist in preserving confidentiality and 
impose sanctions for some violations of confidentiality. 

  Substance and Alcohol Abuse Confidentiality 

 The Department of Health and Human Services (HHS) 
first issued the Standards for Privacy of Individually Identi-
fiable Health Information pursuant to provisions of HIPAA 
(45 CFR Parts 160 and 164) in 2000, amending these stan-
dards in 2002 and 2003. Substance abuse treatment pro-
grams that are subject to HIPAA must comply with these 
standards. Additionally, confidentiality of alcohol and drug 
abuse patient records is also covered by Title 42: Public 
Health under the HHS provisions (42  United States Code  
290dd-2; 42  Code of Federal Regulations ,  Part   2   ). 

 Information may be released with the patient’s con-
sent, if the consent is written and contains all of the follow-
ing elements: 

    1.   Name or general designation of the program or per-
son permitted to make the disclosure  

   2.   Name or title of the individual or name of the organi-
zation to which disclosure is to be made  

   3.   Name of the patient  
   4.   Purpose of the disclosure  
   5.   How much and what kind of information to be disclosed  
   6.   Signature of the patient and, in some states, a parent 

or guardian  
   7.   Date of which consent is signed  
   8.   Statement that the consent is subject to revocation at 

any time except to the extent that the program has 
already acted on it, and  

   9.   Date, event, or condition upon which the consent 
will expire if not previously revoked. 
 (45  Code of Federal Regulations , 2000, amended 2002 
and 2003).   
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are transgressed through mandatory HIV testing. With 
mandatory screening during pregnancy, the argument that 
a second human being could be infected through no fault 
of his or her own adds appeal for the need for such testing. 

 The ethical arguments supporting mandatory testing 
of the newborn are the Harm Principle and the principle of 
beneficence. The Harm Principle is defined as a liberty-
limiting principle where “a person’s liberty is justifiably 
restricted to prevent harm to others caused by that person” 
( Beauchamp & Walters, 2003 , p.  31 ). The ethical principle 
of beneficence “requires us to abstain from injuring others 
and to help others further their important and legitimate 
interests, largely by preventing or removing possible 
harms” ( Beauchamp & Walters, 2003 , p.  23 ). An ethical 
issue yet to be addressed concerns mandatory testing of 
others than newborns. Can one also use the ethical argu-
ments, now that we have better genetic markers, that indi-
viduals have an obligation to undergo genetic testing for 
the sake of their offspring or others who may be harmed in 
the future? 

 A second ethical issue that pervades this area of the 
law concerns the duty to warn, whether it is to a known 
person or the public at large. This duty directly confronts 
an individual’s right to know with the ethical obligation 
that primary health care providers have to hold patient 
information confidential. Additionally, it directly asks the 
question of whose rights take precedence, the individual’s 
or the health care provider’s. Codes of ethics for nurses, 
physicians, and other members of the interdisciplinary 
team have provisions regarding the confidentiality of 
patient information and the importance of honoring this 
confidence. Each individual health care practitioner, thus, 
has the ethical responsibility of questioning whether to 
hold information confidential or allow the information to 
be discussed with others.   

tested for AIDS unless the mother had an AIDS test dur-
ing the pregnancy. Other states across the nation have 
legislation pending regarding the mandatory testing of 
newborns or the mandatory offering of HIV testing. Cur-
rently, mandatory testing for all individuals within a given 
state is still under discussion. 

 A number of states permit the state health depart-
ment to engage in contact tracing or partner notifica-
tion. Some states notify all sexual and needle-sharing 
contacts while others have chosen a more limited means 
of notifying contacts, such as the contact of all individu-
als who have received infected blood products. Health 
care providers are urged to investigate their state stat-
utes in this regard. 

 Because standards of care are constantly evolving 
in patients with AIDS, issues of liability often depend 
on when the care of the patient actually occurred. For 
example, in   Doe v. Johnson  (1991) , the issue centered on 
a blood transfusion that the patient received in 1985 
and whether there was a duty to inform patients about 
the possibility of contracting AIDS from the blood sup-
ply. Because this was not a standard of care at the time 
of the blood transfusion, the court said that the jury 
should decide whether the blood transfusion was a rea-
sonable treatment alternative at the time the patient 
underwent surgery. 

 Almost uniformly, courts have upheld privacy rights 
when test results have been disclosed without the patient’s 
consent (  Biddle v. Warren General Hospital,  1998 ;   Doe v. 
High-Tech Institute, Inc.,  1998 ;   In re Sealed Case,  1995 ;   Jane 
Doe v. Marselle,  1996 ).  

  SELECTED ETHICAL CONCERNS 

 To assess the ethical advisability of mandatory HIV test-
ing, one must first examine some general ethical princi-
ples regarding public health screening. Traditionally, 
screening may be ethically justified under the following 
circumstances: 

    1.   An important health issue is at stake.  
   2.   Acceptable treatment modalities exist and are acces-

sible to the general public.  
   3.   Accurate diagnostic procedures are available.  
   4.   Tests are cost effective in terms of containing or pre-

venting the spread of disease.  
   5.   Fundamental ethical rights are not transgressed by 

screening.  
   6.   The overall benefits of screening outweigh the harms.   

 The argument concerns whether the fundamental ethical 
rights of confidentiality, autonomy, and informed consent 

  EXERCISE 9–6 

 You have been appointed to a panel to establish a national 
standard for nursing documentation. Hopefully, this will assist 
in preventing future litigation that involves documentation. 
What types of uniform charting forms should be developed 
and why? Can one form or one set of forms be developed for 
national use? List the pros and cons of a national standard for 
documentation. 

 Are there ethical principles involved in documentation, 
especially confidentiality and truthfulness in documentation? 
From an ethical perspective, would a national standard for 
documentation more completely protect the ethical principles 
involved in documentation? Why or why not?    
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     Summary 

   •   From a nursing perspective, the most important pur-
pose of documentation is communication.  

  •   Basic information contained in the patient’s medical 
record includes personal data, financial data, and 
medical data.  

  •   Effective documentation includes the following: 
   Making an entry for every observation  
  Following up as needed  
  Reading nurses’ notes before giving care to patients  
  Making an entry into the chart, even if the entry is late  
  Charting the entry after the event  
  Using clear and objective language  
  Being realistic and factual  
  Charting only your own observations; never alter a 

record at another’s request  
  Charting patient’s refusal of care  
  Charting all patient education  
  Correcting chart errors correctly  
  Identifying yourself after every entry  
  Using standardized checklists or flow sheets  
  Leaving no room for liability    

  •   Charting by exception requires documentation of 
only significant or abnormal findings, and previously 
entered standardized or expected results are not 
reentered in the chart.  

  •   Alteration of records may be performed by the pri-
mary writer for minor mistakes; substantive errors 
are corrected by administrative personnel or the pri-
mary health care provider.  

  •   The time frame for retention of records is codified in 
state statutes, imposing a clear duty on facilities not 
to lose or destroy records within certain time frames.  

  •   The record is owned by the institution as a business 
document, though patients have a right of access to 
the record.  

  •   Incident reports may be discoverable in some states, 
though the purpose of such reports is for the overall 
risk management or quality assurance efforts of the 
organization.  

  •   Confidentiality of medical records primarily exists 
to promote candor by patients and health care pro-
viders so that medical and nursing interventions 
may be maximized.  

  •   The Health Insurance Portability and Accountability 
Act of 1996 (HIPAA) was enacted to begin to address 
the issue of portability of health care coverage, 
streamline the transfer of patient information, and 
assure additional confidentiality of patient data.  

  •   Protected health information (PHI) describes 18 
individually identifiable health information indica-
tors that are protected under the HIPAA law.  

  •   There are some exceptions to reporting laws, 
including a common-law duty to disclose medical 
information in limited circumstances, such as for 
contagious diseases, threats to identifiable persons, 
and abuse cases.  

  •   Ethical concerns in this area of the law are numerous 
and varied.    

  Apply Your Legal Knowledge 
   1.    How can a staff member ensure confidentiality in clinical 

settings?   
   2.    What makes charting effective, and how can professional 

nurses ensure that their charting is effective?   

   3.    After learning the purposes and guidelines for documenta-
tion, how might one design a better chart?   

   4.    What safeguards can be used to ensure confidentiality when 
sending medical information by fax or by e-mail?    

  YOU BE THE JUDGE 
 The patient, on the first day postoperative for a transurethral pros-
tate resection, received a unit of packed cells early in the morning 
on the supposition that he was bleeding internally. That afternoon 
at 3:22 p.m., the patient’s wife informed the nurse that her husband 
was breathing “heavily” and requested that the nurse assess him. 
The nurse, according to the testimony of the wife, informed her 
that the doctor was aware of the patient’s breathing pattern and 
that there was nothing about which she should worry. The nurse 
did not leave the nursing station. The patient subsequently died 

related to a shock from the internal bleeding complicated by a 
reaction to the blood transfusion. 

 In court some years later, this same nurse testified that 
she had called the surgeon immediately to report that the 
patient’s respirations were 50, that she had taken vital signs that 
were within the normal limits for this patient, and that she had 
obtained a pulse oximeter reading that was acceptable. She also 
testified that she kept calling the physician’s office to report 
these findings. 
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  QUESTIONS 

   1.    Did the lack of documentation affect the ultimate outcome of 
this case?   

   2.    Was there negligence on the part of the nursing staff in the 
care of this patient?   

   3.    How does the obvious contradiction in the testimony between 
the patient’s hospital nurse and the office nurse’s and physician’s 
account of what happened affect your decision in this case?   

   4.    What standards for documentation did the patient’s nurse 
breach?   

   5.    How would you decide this case?     

 None of this nursing care was documented in the progress 
notes that the patient’s nurse placed in the patient’s chart the next 
day. The nurse testified that she had compiled the progress notes 
from scratch notes she had written during the previous afternoon. 
The nurse further testified that it was her practice to make hand-
written notes during the time that she worked and then to type 
her progress notes on the hospital system the next day. Addition-
ally, this nurse never documented taking vital signs during the 
critical 2 hours between the spike in the patient’s respirations and 
the time he was pronounced. 

 The surgeon’s office nurse testified that a call was received 
from the hospital at 4:00 p.m. and that the surgeon immediately 
left the office for the hospital. The surgeon testified that he called 
the hospital from his car phone and that he immediately called a 
code as soon as he reached the patient’s room. 
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  After completing this chapter, you 
should be able to: 
   1.   List elements common to all professional liability 

insurance policies.  
   2.   Differentiate types of professional liability insurance 

policies available commercially to professional nurses.  
   3.   Identify issues to be considered when deciding 

between individual coverage, group coverage, and 
employer-sponsored coverage.  

   4.   Compare and contrast the various arguments that arise 
when deciding about having individual coverage.   

     PREVIEW 

 With the advent of the malpractice crisis of the 1970s, 
health care providers rapidly became acutely aware of 
the vast scope of potential lawsuits that could be filed 
naming them as defendants, either individually or 
collectively. This malpractice scare served to alert 
health care providers of their unique vulnerability. 
Lawsuits could be filed by any health care consumer or 
employer at almost any time. The majority of physicians 
quickly acquired and increased their liability coverage. 
For multiple reasons, nurses, like their physician 
counterparts, should not be without professional 
liability insurance. This chapter explores issues that 
nurses should consider and investigate when choosing 
a policy that will give them the best protection should a 
subsequent lawsuit be filed against them.  

 Professional Liability Insurance 

    Ten 

  KEY TERMS 
  certificate of insurance  
  claims-made policies  
  coverage agreements  
  coverage conditions  
  coverage extensions  
  covered injuries  

  declarations  
  deductibles  
  defense costs  
  employer-sponsored 

coverage  
  exclusions  

  indemnity  
  insurance policy (insuring 

agreement)  
  licensure protection  
  limits of liability  
  occurrence-based policies  

  policy period  
  policyholder  
  professional liability 

insurance  
  reservation of rights  
  supplementary payments    

     PROFESSIONAL LIABILITY INSURANCE 

  Professional liability insurance  protects nurses against 
lawsuits that arise from real or alleged errors or omissions, 
including negligence, in the course of delivering nursing 
care in clinical settings. Professional liability insurance ben-
efits include payment for the cost of expert legal advice and 

representation, including representation in trial courts and 
before nursing licensing boards; payment for court costs 
and settlements, including appeals; and reimbursement for 
the nurse, to a limited extent, for lost wages incurred in 
defending the lawsuit. Additionally, some professional lia-
bility insurance covers volunteer work and Good Samaritan 
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add to the current language of the policy. Language that 
indicates that a policy is a claims-made policy includes 
“This policy applies only to those claims which are the 
result of medical incidents happening on or subsequent to 
the dates stated on the certificate of insurance and which 
are first made against you while the insurance is in force.” 

 Premiums for the two options vary considerably. Pre-
miums for claims-made policies involve a step process with 
the premium increasing over the first 5 years of coverage in 
increments proportional to the claims reporting for that 
same time frame. Both this initial premium and the subse-
quent years’ premiums are generally substantially lower than 
occurrence-based coverage as the coverage ceases when the 
policy holder does not pay the next year’s premium. Tail cov-
erage is fairly costly, though some companies will offer less 
costly tail coverage when the policy holder retires. Costs for 
occurrence-based coverage are higher, but there are no tail 
costs, as there is no need to add a tail rider to the policy. 

 The occurrence-based policy is preferable for most 
nurses because lawsuits may not be filed immediately, par-
ticularly in cases involving children, neonates, and condi-
tions that arise months to years after the triggering event. 
Claims-made coverage is adequate if the policy is continu-
ously renewed and kept active or if a policy tail is purchased 
for extended coverage. If there is doubt regarding coverage 
needed, consult the insurance agent or an attorney. 

 A second way of classifying types of insurance poli-
cies is individual, group, or employer-sponsored coverage. 
 Individual coverage  is the broadest type of coverage and is 
specific to the individual policyholder. This type of policy 
covers the named policyholder (professional nurse) on a 
24-hour basis, as long as actions fall within the scope of pro-
fessional nursing practice, including both paid services and 
voluntary services. This type of policy is tailored to meet the 
needs of the individual nurse.  Group coverage  involves 
insuring a group of similarly licensed professionals and may 
be advantageous in some private clinics or businesses. 
Group coverage is frequently obtained by professional prac-
titioners where all of the insured individuals practice during 
office hours and have essentially the same job descriptions. 

  Employer-sponsored coverage  ,  which is obtained 
by institutions, is perhaps the narrowest of coverage for 
individual nurses because they must first show that they 
are practicing within the scope of their employment and 
within the scope of professional nursing practice. Those 
covered are called the  insureds,  or they may be legally 
referred to as “former insureds for acts committed while 
insured.” Employer-sponsored coverage is favored by the 
institution because the coverage is written specifically for 
the business and its major concerns. 

 Institutions that have coverage for their nurses should 
supply the individual nurse with written verification that 

activities. If these latter activities are covered in the policy, 
there will be a separate section specifying the limits for such 
covered activities and any restrictions that may pertain.  

  INSURANCE POLICIES 

 An  insurance policy  ,  sometimes called an  insuring agree-
ment  ,  is a formal contract between the insurance carrier 
and an individual or corporation. For a stated premium (fee 
per year), the insurance policy will provide the insured 
party, or  policyholder  ,  with a specific dollar amount of pro-
tection when specific injuries are caused by the person(s) 
insured by the policy. The conditions of the coverage and 
the extent of coverage are detailed in the policy itself. 

 Regardless of the policy chosen, there are some com-
mon elements of all professional liability policies. The poli-
cies provide payment for a lawyer to represent the insured 
nurse in the event of a claim or lawsuit. Most insurance 
carriers insist that the nurse use a lawyer that the insurance 
company has on retainer, because this assures both the 
nurse and the insurance carrier that the selected lawyer will 
be well versed in malpractice issues that affect nurses. All 
policies specify the limits of legal liability. Insurance carri-
ers will pay settlements or jury awards, but will not cover 
the cost of any moral obligations that nurses might feel 
they owe to the injured party.  

  TYPES OF POLICIES 

 There are essentially two ways of classifying types of insur-
ance policies. The first way is as either occurrence-based or 
claims-made insurance coverage.  Occurrence-based poli-
cies  cover the nurse for any injuries arising out of incidents 
that occurred during the time the policy was in effect, known 
as the  policy period  .  This holds true even if the subsequent 
lawsuit is filed after the policy has expired and the policy was 
not renewed by the policyholder. Language that indicates 
that a policy is an occurrence-based policy includes such 
statements as “This policy applies only to those claims which 
are the result of medical incidents that occurred on or after 
the effective date of coverage, and before the expiration date 
stated on the certificate of insurance.” 

  Claims-made policies  provide coverage only if the 
claim for an injury that has occurred is filed with the courts 
and is reported to the insurance company during the active 
policy period or during an uninterrupted extension of that 
policy period. The uninterrupted extension allows the 
claims-made policy to be enforced for a specific period of 
time following the policy period. One way to ensure this 
uninterrupted extension is to purchase a policy tail. A pol-
icy tail converts the original policy so that the policy 
includes a clause or clauses that the policyholder wishes to 
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  LIMITS AND DEDUCTIBLES 

 The insurance policy should have a section marked  limits 
of liability  .  This section usually has language about two 
separate dollar figures. For example, it could read $500,000 
each claim, $1,000,000 aggregate, or $1,000,000 each claim, 
$3,000,000 aggregate. These dollar figures indicate what 
the insurance company will pay during a given policy 
period. The insurance company will pay up to the lower 
limits for any one claim or lawsuit and up to the upper lim-
its during the entire policy period. 

 All claims arising from the same incident or occur-
rence are considered a single claim for purposes of the 
insurance coverage. For example, if a professional nurse 
inadvertently gave patient A the medications that were 
ordered for patient B, both patients could file suit for inju-
ries caused by this single medication error. Most insurance 
companies would consider these two separate lawsuits as a 
single claim arising from the same incident and would pay 
up to the lower limits of the policy. The upper-limit figure 
or aggregate figure is the total amount that the insurance 
carrier will pay for all claims made in a calendar year or 
policy period. 

  Deductibles  include any amounts that the insur-
ance carrier deducts from the total amount available to 
pay for plaintiff damages. Some policies deduct the 
amount paid for the nurse’s legal defense from the total 
limits of liability.  

  ADDITIONAL CLAUSES IN 
INSURANCE POLICIES 

  Exclusions  are items not covered in the insurance policy. 
In professional liability policies, such exclusions frequently 
describe circumstances or activities that will prevent cover-
age of the insured party. Exclusions also include the absence 
of appropriate licensure or certification. These exclusions 
may be covered in the policy under the general title  reser-
vation of rights  ,  so titled because the company reserves 
the right to deny coverage once the facts are known. When 
and if it is determined that a restricted activity has been 
involved, the insured nurse must reimburse the insurance 
company for incurred expenses for any legal defense that 
addressed these specific exclusions. Other insurance com-
panies insist that the insured nurse pay all expenses out of 
pocket until it is shown that an excluded activity has not 
been involved. 

 Some of the more common examples of excluded 
activities involving inappropriate behavior include the 
following: 

    1.   Criminal actions  
   2.   Incidents occurring while the insured was under the 

influence of either drugs or alcohol  

the institution does have an active policy and that individ-
ual nurses are covered under the policy. Called a  certificate 
of insurance  ,  such a document alerts the nurse to specifics 
about the institution’s policy and assists the nurse in know-
ing what type of coverage he or she needs to secure in an 
individual policy.   

  DECLARATIONS 

 The first part of the policy is known as the  declarations  .  
Included under this section are the policyholder’s name, 
address, covered professional occupation (e.g., general staff 
nurse, advanced family nurse practitioner, or emergency 
center staff nurse), and the covered time period. Most 
insurance policies cover a calendar year, and the exact dates 
of coverage will be listed in the declarations section. For 
example, the policy period may be from April 1, 2012, 
through March 31, 2013. This section also lists the compa-
ny’s limits of liability coverage and state requirements for 
information that may modify the policy. If Good Samari-
tan activities are covered by the policy, the limits of liability 
coverage will be included in this section.  

  COVERAGE AGREEMENTS 

  Coverage agreements  outline the types of claims that will be 
covered by a given policy. Generally, there is language that 
speaks to medical injury, either through errors or omissions, 
arising during the policy period, by the individual insured, 
or by any person for whose acts or omissions such insured is 
legally responsible. This section will also include injury aris-
ing out of Good Samaritan or volunteer activities. In some 
policies, there may also be coverage for personal injuries, 
though this type of policy coverage is not often seen. 

 There may also be  coverage extensions  in some poli-
cies. Coverage extensions outline additional protections 
that a policy afford the policyholder, such as license protec-
tion, including representation before a board of nursing 
during a disciplinary hearing or proceeding or legal repre-
sentation at a deposition hearing. If there is a coverage 
extension clause, the limits of liability for each of these 
additional coverages will be included.  

  EXERCISE 10–1 

   Using your own professional clinical area, list arguments for pur-
chasing either occurrence-based or claims-made insurance poli-
cies. Determine which coverage would be best for you as an 
individual policyholder. What type of coverage is most often writ-
ten within your state? Is this type of coverage adequate for your 
potential needs? If not, are there additions to the policies that 
could add needed coverage for nurses in your geographical area?   
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(bodily) injury; mental anguish; property damage; personal 
injury to a patient such as invasion of privacy, libel, and slan-
der; and economic damages as covered injuries. The lawsuit 
must specifically note that the suit is for monetary damages. 
In other words, the insurance company will cover the cost of 
litigation and awards if money damages are involved. The 
insurance company will not cover the cost of litigation if the 
action sought is a specific performance as in the instance of a 
lawsuit brought to prevent a nurse practitioner from per-
forming medical acts.   Sermchief v. Gonzales  (1983)  is an 
example of such a specific performance lawsuit. 

  Supplementary payments  include provisions for 
additional payments to the insured party. Most policies 
supplement lost earnings or reasonable expenses incurred 
by the insured as well as the cost of appeal bonds and costs 
of litigation charged against the insured. These latter provi-
sions may also be classified as defense costs. 

 Conditions or  coverage conditions  outline the 
insured nurse’s duties to the insurance carrier in the event a 
claim or lawsuit is filed, provisions for cancellation of the 
policy, prohibition of assignment of the policy, and subro-
gation of rights. Many insurance policies will cover policy-
holders only if they give written notice to the insurance 
carrier immediately upon the filing of a claim or lawsuit 
and forward to the insurance carrier every demand, notice, 
summons, or other process received. 

 A case that illustrates this point is   Beverly Enterprises 
v. Jarrett  (2007) . In that case, a deceased resident’s probate 
administrator filed suit on behalf of the family against a 
nursing home for negligence and violations of the nursing 
home residents’ rights law. The court papers for the lawsuit 
were either misplaced or misdirected at the nursing home, 
and the legal counsel for the nursing home was not able to 
file a formal response within the state-mandated time 
frame for answering a complaint. Without the needed 
response, the court decided the case in favor of the patient’s 
family by default. The court of appeals reviewed the case 
and upheld the default judgment of the lower trial level. 

 The case illustrates the fact that prompt notification of 
an impending lawsuit to one’s insurance carrier is critical. 
Without such notification, the insurance carrier cannot ade-
quately defend the lawsuit, and coverage under the policy can 
be voided under the insured’s obligation to promptly notify 
the insurance carrier of any and all impending lawsuits. 

 Also in this section are the nurse’s right to select 
counsel and the right to request a settlement. Generally, the 
insurance company will pay up to the single claims amount 
if the case is settled out of court. In   General Hospital of Pas-
saic v. American Casualty Company  (2007) , the parents 
brought suit against a physician and two nurses for injuries 
caused to their newborn infant. The case was settled out of 
court, and the insurance company was ordered to pay 
$100,000 for one of the nurse’s errors that ensued during 

   3.   Physical assault, sexual abuse, molestation, habitual 
neglect, licentious and immoral behavior toward 
patients whether intentional, negligent, inadvertent, 
or committed with the belief that the other party was 
consenting  

   4.   Actions that violate state nursing practice acts   

 In recent years, more insurance policies are covering, 
up to the limits of the policy, damages that are awarded as 
punitive damages. The rationale for this inclusion is that 
the policyholder purchased the policy to cover damages in 
the event that an event occurred and damages were 
awarded by a jury/judge. Not to cover punitive damages 
when all other types of damages were allowable seemed to 
negate the purposes for which one purchased such a policy. 

 More recent additions to the preceding list include 
exclusion for the transmission of AIDS/HIV from the 
health care provider to a patient and exclusions for 
expanded roles in nursing. Sometimes, this last exclusion is 
worded as “exclusions for liability incurred in the position 
of proprietor, superintendent, or executive officer of a 
clinic, laboratory, or business enterprise.” 

 Exclusions also include any claims or suits resulting 
from the practice of a profession that does not appear on 
the certificate’s declarations. Nurses should alert their 
insurance company when there is a change in professional 
status to ensure that the nurse is fully covered during the 
policy period. 

 Terms in the coverage section indicate when the 
insured is actually covered and for what activities. Policies 
that have fairly broad coverage will include language such 
as “professional services by the individual insured, or by 
any persons for whose acts or omissions such insured is 
legally responsible.” Such verbiage indicates that insureds 
are covered both for their own actions and for actions per-
formed by nurses under their direct and indirect supervi-
sion. This coverage is vital for nurses who hold supervisory 
positions, such as nursing supervisors, charge nurses, and 
nursing faculty. This clause is also necessary given the 
issues surrounding delegation. 

  Defense costs  are included in most policies. These 
include all reasonable and necessary costs incurred in the 
investigation, defense, and negotiation of any covered 
claim or suit. Most companies pay these in addition to the 
limits of liability. Additionally, if the nurse is required to 
appear before the state board of nursing or a governmental 
regulatory agency, the company will pay attorney fees and 
other costs resulting from investigation or defense of the 
proceeding, up to $1,000 per policy period. This latter 
amount is in addition to the coverage limits. 

 The section on  covered injuries  outlines the types of 
injuries and provisions that the insurance company will 
honor. Usually, insurance companies include personal 



192 Part 3 • Liability Issues

the delivery of the infant. That amount of damage was the 
maximum that her policy would pay for injuries arising out 
of a single claim.                 

 Most policies allow the insurance carrier to settle with-
out the policyholder’s consent and deny the policyholder the 
right to retain counsel apart from the insurance company. As 
explained under general provisions, most insurance compa-
nies prefer to retain attorneys known to have expertise in 
medical and nursing matters, rather than allow the insured 
the right to obtain attorneys unknown to them. 

need for individual coverage is most acute for nurses 
working in these specialty areas.  

   7.   Above all, remember that you are a member of a pro-
fession with the potential to have lawsuits constantly 
filed against its members. Do not consider practicing 
professional nursing without the valuable protection 
provided by liability insurance.   

 Source:  Legal issues in nursing: A source book for practice  by G. W. 
Guido, 1988. Norwalk, CT: Appleton & Lange.  

  GUIDELINES 
 Professional Liability Insurance Policies 

    1.   Read the policy carefully before purchasing it and 
ask for explanations as needed. Make sure that the 
policy will augment an employer-sponsored policy 
or will adequately protect your interests if you are 
independently employed. Ensure that you are pur-
chasing a policy from a reputable company.  

   2.   Make sure that the per-claim and aggregate coverage 
limits are adequate for your specific nursing needs. 
As a double check, scan your geographic area for the 
tendency of nurses to be named in lawsuits and the 
average dollar damages being awarded to plaintiffs in 
lawsuits that name nurses as defendants.  

   3.   Check on any information that relates to malpractice 
claims in your area. Resources to be explored include 
the local law library, insurance carriers, health claims 
arbitration boards, and hospital attorneys.  

   4.   Assess whether the policy gives you optimal coverage. 
Ideally, it should be occurrence-based coverage and 
include protection for both your direct professional 
actions as well as the professional actions of those you 
supervise. If your area allows only the purchase of 
claims-made coverage, investigate the availability and 
cost of a policy tail. Investigate other options that are 
covered by the policy. Does this policy cover appeal 
bonds or supplementary benefits? Can you select your 
own counsel or request a settlement out of court?  

   5.   Understand the exclusions of the policy. Will you 
still be covered if you accept a job as an independent 
practitioner? If the exclusions also exclude your job 
description, as in the instance of advanced practice 
nurses, investigate additional insurance policies.  

   6.   Be aware that there are areas of nursing practice in 
which the risk of lawsuits is higher. These areas 
include, but are not restricted to, critical care areas, 
home health care, emergency centers, the operating 
arena, and maternal and child health areas. Thus, the 

 Included in the policy is a clause that the insurance 
company will proceed in good faith in reaching a fair deci-
sion in lawsuits that are filed against an insured. A case that 
illustrates this point is   New England Insurance Company v. 
Healthcare Underwriters Mutual Insurance Company  (2002) . 
In that case, a lawsuit was allowed to proceed against an 
obstetrician and the hospital’s labor and delivery nurses for 
negligence in delaying securing a pediatric specialist to 
attend a neonate following an emergency cesarean section. 
The hospital’s primary malpractice insurance had a limit of 
$1 million, and the hospital’s excess carrier insurance com-
pany paid the additional $1.5 million awarded to the claim-
ants. The excess carrier then sued the primary insurance 
company for bad faith breach of the legal duty to make a 
reasonable attempt to settle the case for $1 million or less. 
The family’s attorney indicated that he would have recom-
mended to his clients that they accept the $1 million in 
damages had that amount been offered during the trial. 

 The court iterated that the insured is entitled to a 
good faith effort to settle a liability claim. The insured can 
write to the insurance company and insist on a good faith 
settlement offer to pay within the policy limits, as needed.   

  EXERCISE 10–2 

   Using the sample policy found in  Figure   10–1   , find the various 
provisions that were just discussed, including: 

    1.   Limits of liability  
   2.   Declarations  
   3.   Deductibles  
   4.   Exclusions  
   5.   Reservation of rights  
   6.   Covered injuries  
   7.   Defense costs  
   8.   Coverage conditions and supplementary payments   

 Did you have difficulty finding some sections? Would this be a 
policy that you would consider purchasing for your own liability 
coverage? Why or why not?   
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DECLARATIONS

Policyholder’s Name: ___Judy Doe __________________________________________

Covered Professional Occupation: Registered Nurse; Staff position
Acute care institution or community health/home health

Coverage Period: May 1, 2008 through April 30, 2009

Duties in Event of a Claim: If there is a claim, you must do the following:

1. notify us and our program administrator, in writing, as soon as possible;
2. specify the names and addresses of the injured party(s) and any witnesses, information

on the time and place of the event;
3. verbally discuss the nature of the event with our claims representative;
4. immediately forward all documents that you receive in connection with the claim to us:
5. fully cooperate with us, or our designee, in the consummation of settlements, the defense

of suits or other proceedings, enforcing any right of contribution or indemnity against
another who may be liable to you because of injury or damage. You shall attend hearings
and trials, assist in securing and giving evidence, and obtaining the attendance of witnesses;

6. refuse, except at your own cost, to voluntarily make any payment, assume any obligation,
or incur any expense.

Limits of the policy: $1,000.000 per claim/$3,000,000 aggregate

In consideration of payment of the premium, in reliance upon the statements in the declarations
and subject to all of the terms of this policy, agrees with the named insured as follows:

COVERAGE AGREEMENTS

The company will pay on behalf of the insured all sums that the insured shall become legally
obligated to pay as damages because of:

COVERAGE—INDIVIDUAL PROFESSIONAL LIABILITY

Injury arising out of the rendering of or failure to render, during the policy period, professional services
by the individual insured, or by any person for whose acts or omissions such insured is legally responsi-
ble, except as a member of a partnership, performed in the practice of the individual insured’s profes-
sion described in the declarations including service by the individual insured as a member of a formal
accreditation or similar professional board or committee of a hospital or professional society.

EXCLUSION

This insurance does not apply to:

1. Liability of the insured as a proprietor, superintendent, or executive officer of any hospital,
sanitarium, clinic with bed and board facilities, laboratory or business enterprise other than
as stated in the above declarations;

2. Liability of the insured as a nurse-anesthetist or as a nurse midwife.

LIMITS OF LIABILITY

Individual Professional Liability

The limit of liability stated in the declarations as applicable to each claim is the limit of the company’s
liability for all damages because of each claim or suit covered hereby. All claims arising from the same
rendering of or failure to render the same professional services shall be considered a single claim for
the purposes of this insurance. The limit of liability stated in the declarations as aggregate is, subject
to the above provision respecting each claim, the total limit of the company’s liability under this
coverage for all damages. Such limits of liability shall apply separately to each insured.

SUPPLEMENTARY PAYMENTS

The company will pay, in addition to the applicable limit of liability:

 FIGURE 10–1         Sample Professional Liability Insurance Policy  

 Source:  Legal issues in nursing: A source book for practice  by G. W. Guido, 1988. Norwalk, CT: Appleton & Lange.  
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1. All expenses incurred by the company, all costs taxed against the insured in any suit defended by
the company, and all interest on the entire amount of the judgment therein that accrues after
entry of the judgment and before the company has paid or tendered or deposited in court that
part of the judgment that does not exceed the limit of the company’s liability thereon.

2. Such premiums on appeal bonds required in any such suit, premiums on bonds to release
attachments in any such  suit for an amount not in excess of the applicable limit of liability of
this policy, and the cost of bail bonds required of the insured because of accident or traffic law
violations arising out of the use of any vehicle to which this policy applies, not to exceed $250
per bail bond, but the company shall have no obligation to apply for or furnish such bonds.

3. Reasonable expenses incurred by the insured at the company’s request in assisting the company
in the investigation or defense of any claim or suit, including actual loss of earnings not to
exceed $25 per day.

DEFINITIONS

“Insured” means any person or organization qualifying as the policy holder in the person’s insured
provision of this policy. The insurance afforded applies separately to each insured against whom
claim is made or suit is brought, except with respect to the limits of the company’s liability.

“Damages” means all damages, including damages for death, that are payable because of injury
to which the insurance applies. “Named insured” means the person or organization named in the
declarations of this policy.

CONDITIONS

Insured’s duties in the event of occurrence, claim, or suit:

1. Upon the insured’s becoming aware of any alleged injury to which this insurance applies,
written notice containing particulars sufficient to identify the insured and also reasonably
obtainable information with respect to the time, place, and circumstances thereof, and the
names and addresses of the injured and of available witnesses, shall be given by or for the
insured to the company or any of its authorized agents as soon as practicable.

2. If claim is made or suit is brought against the insured, the insured shall immediately forward to the
company every demand, notice, summons, or other process received by him or his representative.

3. The insured shall cooperate with the company and, upon the company’s request, assist in
making settlements, in the conduct of suits and in enforcing any right of contribution or
indemnity against any person or organization who may be liable to the insured because of
injury or damage with respect to which insurance is afforded under this policy; and the
insured shall attend hearings and trials and assist in securing and giving evidence and
obtaining the attendance of witnesses. The insured shall not, except at his own cost,
voluntarily make any payment, assume any obligation, or incur any expense.

SUBROGATION

In the event of any payment under this policy, the company shall be subrogated to all of the
insured’s rights of recovery therefore against any person or organization, and the insured shall
execute and deliver instruments and papers and do whatever else is necessary to secure such
rights. The insured shall do nothing after loss to prejudice such rights.

ASSIGNMENT

The interest hereunder of any insured is not assignable.

CHANGES

Notice to any agent or knowledge possessed by any agent or by any other person shall not effect a
waiver or change in any part of this policy or stop the company from asserting any right under the
terms of this policy; nor shall the terms of this policy be waived or changed, except by endorsement
issued to form a part of this policy, signed by a duly authorized representative of this company.

 FIGURE 10–1         (Continued )   
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not be able to protect the individual nurse’s best interests. 
For example, the hospital may elect to settle out of court 
rather than pursue a particular case, even though the 
nurse’s best interests can be served only through a court 
hearing. Also, should the hospital wish to bring an indem-
nity claim against the nurse for the incident that triggered 
the lawsuit, the hospital policy will not cover the nurse nor 
will it pay for his or her legal representation.  Indemnity  
claims are those brought by the employer for monetary 
contributions from the nurse or nurses whose actions or 
failure to act caused the original patient injury. 

 A case illustration of this concept of indemnification 
is   Patient’s Compensation Fund v. Lutheran Hospital  (1999) . 
In that case, the fund paid a $10 million settlement to a 
patient and then attempted to recover this amount from 
the nurse and her individual policy. The patient was admit-
ted to the facility for treatment of ureteral stenosis, for 
which morphine sulfate and belladonna suppositories were 
prescribed postoperatively. The morning following the sur-
gery, the patient sustained a cardiac arrest and was resusci-
tated, though he sustained permanent brain injury due to 
hypoxia. The family’s lawsuit alleged that the patient’s car-
diac arrest resulted from an overdose and accumulation of 
morphine, as both of the prescribed suppositories contain 
morphine. Additionally, the lawsuit alleged that the nurses 
failed to adequately evaluate the patient’s response to these 
two medications. 

 Only one of the nurses named in the suit had profes-
sional liability insurance, though all the nurses who cared 
for the patient in the early postoperative period were named 
in the lawsuit. The nurses prevailed on a technicality in that 
they were not valid “health care providers” as defined in the 
Patient Compensation Fund. However, this case serves to 
illustrate that insurance companies and other health care 
agencies can and do file lawsuits for expenses incurred on 
behalf of nurses and other health care providers. 

 Finally, most hospital insurance policies do not have 
supplementary payments for the nurse-defendant. This 
means that if nurses incur additional expenses in investi-
gating the claim or lose days of work defending the claim, 
then they must cover the expenses out of pocket. 

 Employer-based coverage, though, is a good starting 
point for prudent nurses. Nurses should ask to either see or 
read the hospital policy or ask about specific provisions in the 
employer-sponsored coverage and then acquire their own 
individual coverage to augment the employer’s policy. Nurses 
should also take into consideration the following factors: 

    1.   The type of nursing that they normally perform (staff 
versus charge versus supervision)  

   2.   The dollar amount of the average awards in their 
particular geographic area  

  LICENSURE PROTECTION 

 A newer area of concern when considering the purchase of 
professional liability insurance is the need for  licensure 
protection  coverage. Though the majority of nurses fully 
comprehend board of nursing actions in relation to the 
granting and renewal of licensure to practice, they may fail 
to consider that boards of nursing may also revoke, probate, 
or suspend ones’ nursing license. Not all claims against 
nurses involve malpractice issues; complaints may be for-
warded to the board of nursing for unprofessional conduct, 
misconduct, substance abuse, sexual misconduct, and 
fraud, among other possible reasons for the complaint. Just 
as nurses should never consider representing themselves in 
a nursing malpractice lawsuit, nurses should never consider 
representing themselves before a board of nursing. 

 Most professional liability insurance policies do not 
include this type of coverage, but the growing trend for 
nurses is to purchase professional liability insurance that 
includes licensure protection coverage. Many of the policies 
now offered through professional nursing organizations do 
have a provision for licensure protection coverage, and 
these policies that include licensure protection coverage 
often give nurses a choice so that nurse attorneys may rep-
resent them should such representation become necessary.  

  INDIVIDUAL VERSUS EMPLOYER 
LIABILITY COVERAGE 

 Should a nurse have individual professional liability cover-
age or should the nurse rely on the employer’s insurance 
policy in the event of a malpractice action? Many nurses 
have been assured by hospital administrative staff and by 
competent lawyers that they can depend on the hospital’s 
insurance policy to cover them in the event of a subsequent 
legal action. However, the actual truth is that nurses who 
relied on hospital policies most often were not adequately 
protected monetarily, nor were they adequately represented 
by legal counsel in the lawsuit. 

 There are several reasons for this situation. First, 
many institutional liability insurance policies have limited 
coverage and cover employees only while they are perform-
ing work as hospital employees. Thus, private-duty nurses 
and off-duty employees are automatically excluded from 
coverage. Nurses who volunteer their professional services 
likewise are frequently not covered under standard poli-
cies. School nurses and community or home health care 
nurses may not be covered at all in most medical insurance 
policies, though the newer trend is to protect these nurses 
in the performance of their employment. 

 Second, the hospital’s policy is designed to meet the 
needs of the large institution, and hospital attorneys may 



196 Part 3 • Liability Issues

   4.   A popular reason for insurance coverage is the assur-
ance of adequate protection should a lawsuit be 
filed. Malpractice is not synonymous with incom-
petence or guilt; even the most conscientious nurses 
could be sued for performing their actions below 
the acceptable standard of care if an untoward hap-
pening occurs and they are in the direct line of cau-
sation. For example, even though nurses are covered 
during patient transfers from one facility to a sec-
ond facility, events happen that place nurses at risk. 
What if, during the transfer, the nurse temporarily 
leaves the side of the patient to speak with the pilot 
or driver? Is this abandonment of the patient and, 
thus, not within the scope of the nurse’s authority? 
One’s mental health is well worth the cost of the 
insurance policy.  

   5.   Having one’s own professional liability insurance 
does not automatically trigger an employee indem-
nity lawsuit. But should the institution choose to sue 
the nurse for reimbursement, he or she is protected.  

   6.   The fact that professionals assume accountability for 
their own actions or omissions is an additional rea-
son for acquiring such liability coverage. Inherent in 
accountability is responsibility (and ability to pay) 
should the plaintiff be negligently injured by the pro-
fessional’s actions or omissions.  

   7.   Some nurses still believe that they do not need pro-
fessional liability insurance because they work for an 
institution that has governmental, religious, or chari-
table immunity. Over the past few decades, the 
majority of these immunities has been abolished by 
law or so completely eroded that there is no longer 
protection against liability. Thus, nurses who are 
employed in these agencies should have their own 
professional liability policies.  

   8.   Malpractice insurance premiums are currently a tax-
deductible business expense.    

  ARGUMENTS FOR HAVING PROFESSIONAL 
LIABILITY INSURANCE 

 There are no valid reasons for nurses to be without profes-
sional liability insurance. A favorite argument of many in-
hospital attorneys is to remind nurses that they are more 
lawsuit prone if they have an individual insurance policy. 
However, in today’s society the nurse is, in essence, the 
conduit either to the hospital’s potential liability or to the 
physician’s potential liability through the doctrine of 
 respondeat superior  or through a dual servant role. The 
nurse’s expanding role, with its autonomy and advocacy 
components, has led to heightened legal accountability and 
increased potential for being named in lawsuits. 

   3.   The unit or type of nursing care they normally provide 
(critical care versus general medical-surgical nursing)  

   4.   The propensity for lawsuits against nurses in that 
geographic area   

 The hospital attorney can provide nurses with infor-
mation regarding trends in malpractice in their locality. 
Then nurses should find a policy that provides the neces-
sary coverage. They can extend coverage as their job status 
changes or as they expand practice roles.   

  REASONS TO PURCHASE INDIVIDUAL 
LIABILITY INSURANCE 

 Nurses need liability insurance for several reasons: 

    1.   Perhaps the most convincing reason is that defend-
ing against a lawsuit, no matter what the merit of the 
case, is costly. There are attorney fees, court costs, 
and costs of discovery, not to mention the actual 
award (or settlement) if the nurse is found negligent. 
Few nurses can sustain such financial strain without 
insurance coverage. Judgments that are not paid by 
insurance coverage can lead to garnishment of wages, 
the inability to obtain loans and/or mortgages, and 
bad credit ratings. Also, depending on the specific 
jurisdiction, nurses’ personal assets, including bank 
accounts, individual property as well as one’s home, 
can be used to satisfy the court ordered judgment.  

   2.   Nurses who have professional liability insurance are 
not “targets” and are not sued more frequently than 
nurses who choose not to have individual profes-
sional liability insurance coverage. Plaintiffs do not 
know whether the individual has professional liabil-
ity insurance until after the lawsuit is filed. The rea-
sons that plaintiffs sue are because of negligence and 
personal injury.  

   3.   Professional liability insurance is relatively inexpensive 
for individuals who are employed in acute care set-
tings. Costs vary according to the type of nursing one 
performs, such as working on a general medical-surgi-
cal unit as opposed to in an emergency center or work-
ing in an advanced practice role as opposed to a staff 
nurse position. Costs also vary by geographic regions.  

  EXERCISE 10–3 

   Consult with your risk manager or institution’s legal counsel. 
What types of provisions are made in the institution policy for 
individual nurses? What type of coverage would be advisable for 
nurses working in the institution to purchase?   
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in a malpractice lawsuit. Current literature indicates that 
most malpractice cases involving nurses occur in acute 
care facilities and involve nonspecialized RNs ( Painter et 
al., 2011 ). Having professional liability insurance will not 
prevent the lawsuits, but it will greatly assist the nurse in 
his or her defense of the lawsuit. 

 A second favorite argument is that the monetary 
award, if one is found to have liability, will be greater because 
of the fact that the nurse is insured. In reality, the judge and 
jury conclude their deliberations based on the facts of the 
case. Juries, because of possible prejudice, cannot be 
informed about insurance coverage in deciding the case. 

 In selected states, tort reform acts have limited the 
amount of economic liability against individual defen-
dants, particularly physicians and health care corporations. 
Thus, nurses may find themselves named in more, not 
fewer, lawsuits as attorneys seek means to find additional 
sources of revenue for injured clients. 

 It is immaterial to the patient bringing the lawsuit 
whether or not the nurse has insurance. But it should matter 
greatly to nurses, because the cost of defense could destroy 
them financially. In most states, the judgment remains open 
until satisfied or dropped. That means that a nurse may be 
paying on a prior judgment for several years after the judg-
ment; in states that allow garnishment of wages for adjudi-
cated debts, one’s wages may be garnished for several years 
after the initial judgment. 

 Finally, no specialty in nursing is immune to law-
suits. Though there are some specialties where more law-
suits are filed, such as obstetrics, critical care, and 
emergency nursing, all nurses are at risk for being named 

  Ethical Scenario 10–1 

 Professional Liability Coverage 

 Poll nurses with whom you work about the advantages of 
professional liability insurance. Do those you interviewed 
have individual policies? List the reasons given for having 
or not having individual policies. Which reasons are 
listed most frequently? Were the reasons valid as opposed 
to mere guesses by the nurses you interviewed? 

 Determine whether any of these reasons as listed 
by the nurses queried concerned ethical principles and/
or ethical theories. Are the ethical rights of patients better 
met if nurses have professional liability coverage? Are the 
ethical responsibilities of nurses better served if nurses 
have professional liability insurance? Are there any ethi-
cal principles that would negate having such coverage?    

     Summary 

   •   Professional liability insurance protects nurses 
against lawsuits that arise from real or alleged errors 
or omissions, including negligence, in the course of 
delivering nursing care in clinical settings.  

  •   The two primary ways of classifying professional lia-
bility insurance are as occurrence-based or claims-
made policies.  

  •   Occurrence-based policies cover the insured for 
injuries arising out of incidents that occurred during 
the time the policy was in effect.  

  •   Claims-made policies provide coverage only if the 
claim for an injury that has occurred is filed with the 
courts and is reported to the insurance company 
during the active policy period or an uninterrupted 
extension of the policy period.  

  •   A second way of classifying insurance policies is as 
individual, group, or employer-sponsored policies.  

  •   Clauses in an insurance policy include limits of 
liability, declarations, deductibles, exclusions, 
reservation of rights, covered injuries, defense 
costs, and coverage conditions and supplemental 
payments.  

  •   A newer trend is for nurses to also purchase licen-
sure protection coverage, so that they have coverage 
should they need to be represented before a board 
of nursing.  

  •   Though there are multiple reasons that health care 
institutions give for not having an individual profes-
sional liability policy, there are no good reasons for a 
nurse not to have an individual policy.    

  Apply Your Legal Knowledge 
   1.    What do the terms and language in insurance policies mean 

to the policyholder?   
   2.    Are certain insurance policies more desirable for nurses who 

work in different clinical areas in acute care settings? Do 

these policies differ for nurses working in home care settings 
or in ambulatory settings?   

   3.    Are there times when it would be advisable to have no indi-
vidual professional liability coverage?    
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  YOU BE THE JUDGE 
 During an unexpected heat wave, the administrator of a nursing 
home decided against turning on the air conditioner, which 
resulted in the death of four of the residents of the home. One of 
the deceased resident’s daughters brought a lawsuit against the 
home for a wrongful death suit. She was awarded a judgment of 
$275,000. She then filed a second lawsuit against the nursing 
home’s insurance company to collect payment on the judgment. 

 The insurance company refused to pay, stating that the 
judgment underlying the lawsuit was professional liability and the 
insurance company did not cover the nursing home for profes-
sional judgment. The nursing home then filed a lawsuit against 
the insurance company for payment of this judgment. 

  QUESTIONS 

   1.    What provisions of an insurance policy would you consult to 
determine whether an insurance company should pay such a 
claim and what would the limits of the liability be?   

   2.    Is the nursing home insurance company correct in saying that 
this is a professional judgment issue?   

   3.    Which insurance company (the nursing home’s or the admin-
istrator of the nursing home, assuming she has coverage) 
should pay the court-ordered judgment?   

   4.    How would you decide the case?     
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  After completing this chapter, you 
should be able to: 
   1.   Define licensure, including mandatory, permissive, 

and institutional licensure and the advantages and dis-
advantages of each.  

   2.   Describe the process for creating state boards of nurs-
ing and their authority, including limitations on their 
authority.  

   3.   Describe the process of how state nursing acts define 
the professional scope of practice.  

   4.   Describe entry into practice in relationship to state 
nurse practice acts.  

   5.   Analyze the impact of education on nursing practice 
issues.  

   6.   Describe the legal ramifications of complementary 
and alternative medicine, including the medical use of 
cannabis (marijuana).  

   7.   Discuss the status and future of nurse licensure 
compacts.  

   8.   Analyze some of the ethical issues surrounding licen-
sure, certification, and scope of practice.   

     PREVIEW 

 Throughout the years, an elaborate system of 
licensure and credentials for health care providers 
has evolved to ensure that only qualified individuals 
deliver health care. Both licenses and credentials 
have as their primary purpose the protection of the 
public at large. Through proper issuance of licenses 
and credentials, qualified health care providers are 
distinguished from unqualified persons. The first 
group is given a license to practice, whereas the 
latter group is prohibited from harming society in a 
health care role. This chapter outlines the relationship 
between state nurse practice acts, entry into 
professional practice, educational issues, and the 
scope of practice issues. The chapter also discusses 
complementary and alternative medicine (CAM), 
medical cannabis, and nurse compact licensure.  

 Nurse Practice Acts, Licensure, 
and the Scope of Practice 

    Eleven 

  KEY TERMS 
  articulation with medical 

practice acts  
  certification  

  complementary and 
alternative medicine 
(CAM)  

  continuing education  
  credentials  
  disciplinary actions  

  diversion programs  
  endorsement  
  grandfather clause  
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selected nurse practice act, and it is ultimately accountable 
to the legislators for professional nursing within a given 
jurisdiction. A board of nursing has no greater authority 
than that which the statute, enacted by the legislature, 
grants to it. Therefore, the board of nursing is limited by 
the language of the given nurse practice act. 

 State boards of nursing are mandated in the state 
nurse practice acts. The specific act sets the number of 
members of the board, qualifications for membership, and 
the term of appointment. States vary in the numbers of 
persons on the board, and currently there are 7 to 17 mem-
bers on state boards of nursing. The individual nurse prac-
tice act may allow for legal or expert members, or for 
election (e.g., North Carolina) rather than appointment of 
the members. 

 Boards of nursing have an executive director who is 
responsible for administering the work of the board and 
seeing that the nurse practice act provisions as well as rules 
and regulations of the board are followed. Generally, 
boards of nursing: 

    1.   govern their individual operation and administra-
tion.  

   2.   approve or deny approvals to schools of nursing.  
   3.   examine and license applicants.  
   4.   review licenses, grant temporary licenses, and pro-

vide for inactive status for those already licensed.  
   5.   regulate specialty practice.  
   6.   discipline those who violate provisions of the licen-

sure law.   

 The board is given the authority to set standards by 
promulgating rules and regulations and has as a charge 
the enforcement of such rules and regulations. Most state 
boards of nursing have published standards of profes-
sional conduct and guidelines for unprofessional conduct, 
with enforcement assured by the board’s ability to revoke, 
stipulate, or suspend a previously granted license or to 
deny licensure. 

 The board’s authority arises from various sources of 
law. Its authority may be legislative, through the promulga-
tion of rules and regulations; quasi-judicial, through hear-
ings; or administrative, through licensure control. State 
legislatures may also require that licensure be either man-
datory or permissive. 

 The state board of nursing may have as its concern 
only the professional practice of nursing or may incorporate 

     CREDENTIALS 

  Credentials  are proof of qualifications, usually in written 
form, stating that an individual or an organization has met 
specific standards. Two types of credentials are used in 
health care that affect nursing: licensure and certification.  

  PROFESSIONAL LICENSURE 

  Professional licensure  is the legal process by which an 
authorized authority grants permission to a qualified indi-
vidual or entity to perform designated skills and services in 
a jurisdiction in which such practice would be illegal with-
out a license. Licenses are issued by governmental agencies 
and are enforced by the police power of the state. For 
nurses, the authorized authority is the state board of nurs-
ing or the state board of nursing examiners. The qualified 
individual is the candidate for licensure, and this candidate 
is a graduate nurse who has successfully completed all 
requirements for licensure or a nurse with licensure in 
another state. The designated skills and services are profes-
sional nursing actions. 

 Licensure is enacted through state legislative action. 
Licensure statutes measure minimum competency of the 
person licensed and are primarily intended to protect 
health care consumers. Licensure laws, an example of a 
state’s exercise of its police power, exist to protect the public 
against unqualified practitioners. 

 Individual state legislative bodies enact into law their 
specific licensing procedures, stating which professions 
must be licensed to practice within the state. In most states, 
physicians and dentists were the first professionals to be 
licensed, with nurses generally the next licensed profes-
sionals. Part of the statutory law in all jurisdictions of the 
United States is the state nurse practice act. Each state, the 
District of Columbia, and territories of the United States 
have individual nurse practice acts. Additionally, some 
states have separate acts for registered nurses and licensed 
practical nurses, thus the total number of individual nurse 
practice acts is 60. 

  State Boards of Nursing 

 Individual legislators do not directly enforce statutory law. 
The means of ensuring enforcement of nurse practice acts 
is through the state board of nursing or the state board of 
nurse examiners. This board is created by language in the 

  institutional licensure  
  joint statements  
  licensure by examination  
  licensure by waiver  

  mandatory licensure  
  medical cannabis  
  mutual recognition  
  nurse licensure compact  

  nurse practice acts  
  permissive licensure  
  professional licensure  
  reciprocity  

  scope of practice  
  standing orders  
  temporary licenses    
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the law. The medical assistant was performing nursing func-
tions illegally without a registered nurse or practical nurse 
license. Giving injections and immunizations to pediatric cli-
ents and performing physical assessments cannot be done by 
a nonlicensed person, ruled the court. She had also been 
doing phone triage of patients, giving specific medical advice 
to mothers about their sick children, and offering general 
advice to patients, such as how to manage feeding problems 
and when to switch babies from formula to solid foods. The 
ultimate holding of the court was that a nonlicensed person 
cannot counsel patients about their health care concerns. 
Direct physician supervision of a nursing function being car-
ried out by a nonlicensed person does not take nonlicensed 
nursing practice out of the scope of the nursing practice act 
or make it legal, the court ruled. Thus, the appellate court 
upheld her conviction. 

 Generally, there are several exceptions to mandatory 
licensure within a jurisdiction that requires it. These excep-
tions may include all or most of the following: 

    1.   Performance of nursing actions by unlicensed practi-
tioners in emergency conditions  

   2.   Practice by nursing students incidental to their cur-
rent course of study, including students who are 
licensed and those who are not licensed  

   3.   Nursing actions by employees of the federal govern-
ment, provided the nurse holds a valid and current 
license in a U.S. state or territory  

   4.   Practice by graduate nurses for a specific length of 
time during which licensure is being processed, pro-
vided the nurse has been issued a temporary permit 
to practice nursing within the state  

   5.   Nursing care given to patients by qualified nurses dur-
ing transportation of the patient through a given state  

   6.   Unpaid persons caring for family members or friends  
   7.   Nurses working for the Red Cross during a disaster  
   8.   Caregivers who conduct religious services and rites 

and who do not purport to be registered nurses.   

 As noted in the third exception, nurses in the armed services 
or nurses employed by federal agencies must hold a current 
state license, but not necessarily from the state in which they 
are currently employed or assigned. Temporary practice by 
nurses as they graduate from their prelicensure school may 
likewise not be allowable in all states. Thus, nurses are cau-
tioned to ensure that the enumerated exceptions just listed 
are recognized by their specific state of licensure.  

  Permissive Licensure 

  Permissive licensure  regulates only the use of the title and 
does not protect nursing actions. With permissive licen-
sure, nurses cannot use the title RN unless duly licensed, 

both professional and practical licensed nurses, and 46 
states now have joint boards for registered nurses (RNs) 
and practical or vocational nurses (LPNs or LVNs). If the 
charge of the state board of nursing is merely professional 
licensure, then a separate board of nursing for the practi-
cal nurse will also exist within the same jurisdiction. 
States that currently have separate boards of nursing for 
RNs and LPNs or LVNs are California, Georgia, Louisi-
ana, and West Virginia. Texas had separate boards of 
nursing until 2007, when new rules were adopted incor-
porating the two previous nurse practice acts into one act 
and renaming the Texas Board of Nurse Examiners the 
Texas Board of Nursing. Nebraska is the only state to have 
separate boards of nursing for RNs/LPNs and advanced 
practice nurses (APRNs).  

  Mandatory Licensure 

  Mandatory licensure  requires that all persons who are 
compensated as a member of a licensed profession obtain 
licensure before practicing actions of the profession. Man-
datory licensure regulates the practice of the profession 
and requires compliance with the statute if an individual 
engages in activities defined within the scope of that pro-
fession. Thus, both the title of registered nurse and the pro-
fessional actions are protected. All states have mandatory 
licensure for RNs. 

 A case that illustrates the power of the board of nurs-
ing to regulate nursing practice is   People v. Stults  (1997) . In 
that case, a nonlicensed medical assistant obtained a posi-
tion in a medical clinic that had previously been held by a 
registered nurse with a pediatric specialty. The medical 
assistant had worked in pediatric clinics for nearly two 
decades after completing a college-level medical assistant 
program with an emphasis in pediatric care. She knew the 
pediatric nurse who had the position and was contacted by 
the physician and asked to take the position when the pedi-
atric nurse resigned. 

 The physician assumed that the medical assistant was 
a registered nurse. Three years later, a new office manager 
asked for the medical assistant’s license, which was conspicu-
ously absent from the clinic’s files. The medical assistant had 
no license and was reported to the state board of nursing. 

 It could not be proven in court beyond a reasonable 
doubt that the medical assistant had ever claimed or pre-
tended to be a registered nurse. To uphold her conviction for 
unlicensed nursing practice, however, the court did not need 
proof that she had misrepresented her licensure status. In the 
clinic, the medical assistant had performed tasks that required 
a nursing license within the state of Illinois. Falsely claiming 
or leading others to believe one is a licensed nurse is illegal, 
but is not the only way to violate the nursing practice act and 
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professional to the individual patient rather than to the 
employer. In an environment that often sacrifices quality in 
an attempt to lower costs, this would seem a most funda-
mental argument against institutional licensure. Would 
nurses feel they could speak against an employer who is 
also a regulator?        

but they can perform many or all of the same nursing 
actions as long as they do not call themselves an RN. For 
example, in a state with permissive licensure, LPNs or 
LVNs, working under the supervision or through direct 
orders of a physician could perform most of the same 
actions that an RN performs, as only the title is protected, 
not the nursing actions. 

 Permissive licensure correlates best with the initial 
registration acts of the early 1900s. The term  registered 
nurse  was defined as a person who had graduated from 
an acceptable school of nursing and had passed an exam-
ination, rather than a person engaged in a specific type of 
practice. These first registration acts provided for per-
missive licensure. Beginning in 1938, all states and U.S. 
territories have moved from permissive to mandatory 
licensure for RNs.  

  Institutional Licensure 

  Institutional licensure  is the process by which a state gov-
ernment regulates health institutions. Institutional licen-
sure is the alternative to individual licensure. Most 
government agencies issue licenses to health care facilities, 
granting permission for the facility to operate, and the issu-
ing body holds the facility responsible for maintaining san-
itation, fire safety, staffing, and equipment. Institutional 
licensure of individuals gives these facilities the added right 
to decide who is qualified to perform what tasks and duties, 
and awards licenses as the facility deems appropriate. 

 Institutional licensure grants the institution author-
ity to directly regulate staff members’ practice as well as 
requirements for administration, equipment specifications, 
fire safety, footage regulations, and minimal nursing staff 
requirements. Usually, the process is implemented, not 
controlled, by individual state monitoring agencies or 
national organizations, such as The Joint Commission 
(TJC). Theoretically, institutional licensure gives nonpro-
fessionals the regulation of a given profession without stan-
dard criteria for such regulation. 

 Advocates of institutional licensure note that allow-
ing nurses more flexibility in their practice and the oppor-
tunity to more effectively expand the practice of nursing 
are valid reasons to allow institutions the right to license 
individuals. Proponents also claim that institutional licen-
sure will allow professionals to be more responsive to 
changing needs; that such licensure will allow providers to 
take on and relinquish activities as the situation and their 
abilities demand; and that it will be more cost-effective, 
thus saving consumers money. 

 Perhaps the crucial differences between institutional 
and individual licensure are more philosophical than prac-
tical. Individual licenses reinforce the responsibility of the 

  NURSE PRACTICE ACTS 

  Nurse practice acts  ,  which originated to protect the pub-
lic at large, define the practice of nursing, give guidance 
within the scope of practice issues, and set standards for 
the nursing profession. The state nurse practice act is the 
single most important piece of legislation for the nurse 
because the practice act affects all facets of nursing prac-
tice. The nurse practice act is the law, and state boards of 
nursing cannot grant exceptions or waive its provisions. 
For example, if licensure can be granted only to individu-
als who graduate from an approved school of nursing, 
then the board must refuse licensure to a candidate who 
did not graduate from an approved school of nursing 
even if the candidate can show evidence of competency 
and equivalency. 

 By the early twentieth century, the minimum require-
ments for nursing practice were beginning to take shape. 
Nurse registration acts, permissive precursors to nurse 
practice acts, were emerging, and in 1901 the state nurses 
associations adopted proposals supporting commitment to 
passage of state laws to control the practice of nursing. 
North Carolina was the first state to pass a permissive 
nurse practice act in 1903. By 1923, every state had passed 
some type of nurse registration act, and New York in 1938 
was the first state to enact a mandatory nurse practice act, 
establishing two levels of nursing practice: licensed RNs 
and LPNs/LVNs. Other states followed suit, and by 1952 all 
states, the District of Columbia, and the U.S. territories had 
enacted nurse practice acts. 

 The early acts mainly regulated registration and fee 
structures. With the advent of mandatory acts, only 
licensed professionals could practice nursing. Some states 

  EXERCISE 11–1 

 Make a list of the pros and cons of institutional versus state licen-
sure for nursing. Now repeat that list from the perspective of a 
consumer rather than that of a professional. How does institu-
tional licensure undermine professional nursing? How do ethical 
principles and the American Nurses Association’s  Code of Ethics 
for Nurses  (2001) impact the issue of institutional licensure? Can 
one truly be a patient advocate under institutional licensure?    
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nurse practice act with their educational background, pre-
vious work experience, institutional policies, and techno-
logical advancements. If the main purpose of nurse 
practice acts is to protect the public from unsafe practitio-
ners, then the ultimate goal of nurse practice acts must be 
to provide competent, quality nursing care by currently 
qualified practitioners.   

enacted definitions of professional nursing, whereas other 
states had no formal definition. In 1955, the American 
Nurses Association (ANA) approved a model definition for 
nursing practice and continued through the years to 
broaden the definition, amending it in 1970 to incorporate 
nursing diagnosis and further allowing for an expanded 
scope in 1979. To provide for some consistency in individ-
ual state nurse practice acts, the ANA published a model 
act for state legislators in 1980 and again in 1990. This lat-
est model nurse practice act incorporated the advanced 
nurse practitioner as well as the registered nurse ( ANA, 
1990 ). The National Council of State Boards of Nursing 
(NCSBN) also has introduced model nurse practice acts. 
The NCSBN Model Nursing Practice Act and Model Nurs-
ing Administrative Rules were revised in 2011. 

 Individual nurse practice acts continue to be 
worded differently, with varying concepts of professional 
nursing. All nurse practice acts are worded in fairly gen-
eral terms, and there is no laundry list of specific actions 
to ensure that the nurse stays within the given act. Rather, 
the acts’ general provisions should give guidance as to 
acceptable actions. For example, one reason that specific 
actions are not listed is that, as statutory law, the nurse 
practice acts are slow in changing to conform to modern 
practice and technological advances. If actions were spe-
cifically enumerated, one would be required to follow the 
nurse practice act exactly, even though current practices 
might have changed. 

 An example may assist with understanding this last 
statement. Imagine that the state nurse practice act has no 
provision for nursing diagnosis, yet TJC standards 
required that nursing diagnoses be written for each patient 
within hospitals that have TJC accreditation. If enumer-
ated actions in the nurse practice act specifically omitted 
nursing diagnoses as part of the professional practice of 
nursing within the state, the professional nurse would run 
the risk daily of violating the act or of working in a nonac-
credited institution. 

 Further, suppose that the institution’s policies and 
procedures mandate that nursing diagnoses are part of the 
assessment due each patient, just as the patient’s progress, 
response to nursing interventions, and nursing care needs 
are part of the nursing protocol. Now the dilemma would 
concern the nurse practice act and one’s livelihood. Does 
the individual nurse violate the nurse practice act or ignore 
the hospital’s policy and procedure manual and refrain 
from making a nursing diagnosis? Such a scenario could 
happen if nurse practice acts were checklists for approved 
nursing actions. 

 Thus, nurse practice acts are not checklists. The 
practice acts contain general statements of appropriate 
professional nursing actions. Nurses must incorporate the 

  ELEMENTS OF NURSE PRACTICE ACTS 

  Definition of Professional Nursing 

 All U.S. states and territories have in their nurse practice 
acts a definition of professional nursing. As previously 
stated, states and territories vary somewhat in the defini-
tion of professional nursing, with the majority of nurse 
practice acts incorporating language from the American 
Nurses Association’s (ANA) definition of nursing ( ANA, 
2012 ). Essentially, this definition notes that nursing encom-
passes multiple aspects, including caring for those who are 
ill, promoting health and the prevention of illness, and 
serving as an advocate for individuals, families, and/or 
populations who interact with nurses. 

 For example, the nurse practice act in Arizona notes 
that registered nursing includes diagnosis and treatment of 
human responses to actual or potential health problems, 
assisting individuals/groups to maintain or attain optimal 
health, assessing health status, establishing nursing diagno-
ses, establishing client goals, prescribing, delegating, and 
evaluating responses to nursing interventions, teaching 
nursing knowledge and skills, and managing and supervis-
ing nursing practice ( Arizona Statutes, 2011 ). 

 Advanced nurse practitioners and expanded nursing 
roles are incorporated in the nurse practice acts, relying on 
the authority granted to the state board of nursing to pro-
mulgate rules for such advanced roles. These rules and 
regulations are then administered and enforced through 
the state board of nursing. This approach may also allow 
for overlap between physician and professional nursing 
roles and functions. For example, this approach allows 
both physicians and nurses to diagnose and treat patients, 

  EXERCISE 11–2 

 Read your state’s nurse practice act, emphasizing the general pro-
visions defining nursing actions. Does the act give sufficient guid-
ance for nurses to know if an action is either within the act or 
outside its scope? Where would you seek guidance if you were 
unsure that a specific action was either within or outside the state 
nurse practice act? How would you proceed if you determined 
that an action was outside the act?   
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to World War II nurses with on-the-job training and exper-
tise even though they had not graduated from an approved 
school of nursing or passed the licensure examination. A 
second application of a grandfather clause occurred in the 
1980s when advanced practice nurses, certified at the post-
bachelor’s level of education, were allowed to practice with-
out a master’s degree. 

 The grandfather clause was projected to be used if 
the ANA proposal for professional entry into practice for 
baccalaureate nurses was ever fully implemented. In 1964, 
the ANA proposed that the entry level for professional 
nursing should be the baccalaureate of science in nursing 
degree (BSN) and that this would be implemented by 
1985. Associate degree nurses (ADNs) would be technical 
nurses, and those previously licensed would be allowed 
the right to retain the title RN in the proposed new licens-
ing schema. 

 In 1984, the ANA revised the timetable for imple-
mentation, and to date little success has been attained in 
this direction. By 1988, 30 state nurses associations had 
addressed the issue and 28 had adopted resolutions advo-
cating the BSN as the professional entry requirement. The 
ANA House of Delegates in 1995 reaffirmed this commit-
ment to the BSN as entry level into professional nursing 
and voted to assist states in implementing strategies that 
would make such a goal a reality ( ANA, 1995 ). Since that 
time, a few states have begun to endorse possible legislation 
that would allow a specified time frame, currently 10 years 
after initial licensure, for associate degree and diploma 
nurses to achieve a BSN. For example, New York and New 
Jersey have “BSN in 10” initiatives that would require a 
BSN for all RNs within 10 years of graduating from an 
entry-level RN program. 

 Only two states had any success in actually chang-
ing the entry requirements (North Dakota and Maine). 
Maine had some initial movement toward changing its 
statutes to conform with a BSN entry requirement, and 
North Dakota fully implemented this provision in the 
1987 legislative session. Schools of nursing in North 
Dakota offered a BSN degree or higher, and ADN nurses 
coming into the state were granted provisional licensure, 
with an 8-year provision for completion of the BSN 
degree. These provisions were revoked in the 2003 legisla-
tive session, and North Dakota now allows all levels of 
educational preparation for RN licensure ( North Dakota 
Century Code, 2003 ). 

 New research studies and professional association 
publications are supporting the fact that the discipline of 
nursing should consider reexamining the issue of how edu-
cation affects patient safety issues.  Aiken and her col-
leagues (2003)  were the first researchers to conclude that 
there was a relationship between nurses’ educational levels 

within the respective realms of their disciplines.  Advanced 
practice roles are more completely described in  Chapter   12   .   

  Requirements for Licensure 

 Requirements usually center on personal characteristics 
and educational requirements to ensure that the candidate 
is at least minimally competent to practice professional 
nursing. These criteria include academic and clinical per-
formance, a passing score on the licensing examination, 
and personal qualities. 

 Academic and clinical performances are validated by 
transcripts from approved schools of nursing. The state 
board may use its own criteria for approval or may rely on 
national accreditation agencies such as the National League 
for Nursing Accreditation Commission (NLNAC) and the 
Commission on Collegiate Nursing Education (CCNE). 

 All states administer licensing examinations and use 
a standardized, nationally normed test. With the advent of 
computers and the availability of computer-generated 
examinations, states have exclusively moved to this venue 
for completion of the national examination. Provisions are 
made for handicapped candidates in accordance with the 
Americans with Disabilities Act of 1990 (ADA). With the 
increasing numbers of nurses seeking reciprocity or 
endorsement (recognition of licensure from one state to 
another state) from other state boards, states have elected 
to continue the practice of national norms for successful 
passage of the examinations. 

 Personal qualifications and attributes screened gen-
erally include citizenship or visa permits, physical and 
mental health fitness, minimal age requirements, fluency 
in English requirements, and moral character references. 

 Payment of fees is another area to meet licensure 
requirements. These fees include processing and adminis-
tration fees for the licensure examination, interim work 
permit fees, and temporary licensure fees.  

  Exemptions 

 Most states allow exemptions from state licensure in very 
few circumstances. Some of the valid exemptions have pre-
viously been enumerated, such as exemptions for profes-
sional students in current course work and for graduate 
nurses during the application process. 

 Another form of exemption is the  grandfather 
clause  ,  sometimes called a  grandmother clause  .  The term 
describes an exemption for persons who were working 
within the profession before a deadline date. These indi-
viduals may be granted the privilege of applying for a 
license without having to meet all the requirements for 
licensure or without having to take the licensing examina-
tion. Such a grandfather clause was used to allow licensure 
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another state if the two states’ qualifications and 
licensure requirements are comparable. Usually, the 
state granting endorsement requires that a similar 
licensure examination exist in both states. This 
means of granting licensure is distinguished from 
reciprocity in that no prior agreement existed 
between the two involved states, and individual 
nurses must petition for licensure by endorsement. 
Cases are decided on an individual basis.  

   3.    Licensure by examination  is required when the 
petitioned state does not grant licensure by reciproc-
ity or by endorsement. Essentially, licensure by 
examination means that the individual must meet all 
of the state requirements and successfully complete a 
licensing examination before licensure is granted.  

   4.    Licensure by waiver  is similar to licensure by exami-
nation. If the petitioning candidate meets or exceeds 
some of the requirements for licensure, that portion 
previously demonstrated may be waived for the can-
didate, while he or she must demonstrate other 
requirements. States may choose to waive educa-
tional requirements, experience requirements, or 
examination requirements while requiring that defi-
ciencies be met.   

 As with any new graduate within the state, a given 
state may grant a temporary license to out-of-state nurses. 
 Temporary licenses  allow nurses to practice while perma-
nent licensure is pending or may allow them to practice for 
a limited period of time. For example, the state may grant 
temporary licensure for a semester or two while the nurse 
completes graduation requirements for an advanced nurs-
ing degree. 

 Foreign nursing school graduates desiring to practice 
nursing in the United States must meet the requirements of 
the U.S. state or territory in which they reside and must 
pass the licensing examination. Each state nurse practice 
act specifies requirements for foreign nursing school grad-
uates. States require that graduates of a foreign school apply 
for an occupational visa; successfully complete a Visa 
Screen, which certifies that the education and license cur-
rent held meet U.S. standards and also verifies proficiency 
in oral and written English; and earn a certificate from the 
Commission on Graduates of Foreign Nursing Schools or 
pass the National Council Licensure Examination for Reg-
istered Nurses (NCLEX-RN). 

 The Committee on Graduates of Foreign Nursing 
Schools (CGFNS), sponsored independently by the 
ANA and NLN, administers an examination to foreign-
educated nurses that addresses their command of the Eng-
lish language, knowledge of nursing concepts and skills, 
and ability to pass the licensing examination. Following 

and patient mortality rates, reporting that in acute care set-
tings in which a significant number of nurses were edu-
cated at the bachelor’s level or above, surgical patients 
experience lower mortality rates. The American Associa-
tion of College of Nursing (AACN) in 2003 reported that 
the National Advisory Council on Nursing Education and 
Practice has advised Congress and the U.S. Secretary for 
Health and Human Services that at least two-thirds of the 
nursing workforce should be educated at the baccalaureate 
level or higher by 2010. The most recent data show that 
approximately 47.2 percent of the nation’s nurses are edu-
cated at the baccalaureate level and the Institute of Medi-
cine report notes that at least 80 percent of the RN 
population should be educated at the baccalaureate level by 
2020 ( AACN, 2011 ). 

 There is a growing body of research that continues to 
support the linkage between the educational status of 
nurses and lower mortality and failure-to-rescue rates. The 
latest studies include an article by  Kendall-Gallagher and 
colleagues (2011)  that iterates the impact that nurse spe-
cialty certification has on lowering patient mortality and 
failure-to-rescue rates in hospital settings. The researchers 
noted that certification was positively associated with 
improved patient outcomes, but only when care was pro-
vided by nurses who had been educated at the BSN level. 
The authors concluded that “there is no evidence to suggest 
that specialty certification has a positive effect on patient 
outcomes in the absence of BSN education” ( Kendall-Gal-
lagher et al., 2011 , p.  193 ).  

  Licensure Across Jurisdictions 

 Because each state or territory has its own nurse practice 
act and because states or territories have mandatory licen-
sure, provisions are included within state nurse practice 
acts for licensing nurses with valid licenses in other juris-
dictions. There are essentially four means of granting licen-
sure across jurisdictions: 

    1.    Reciprocity  is an agreement by two or more states 
granting recognition to licensure by other state 
boards of nursing. For reciprocity, the licensing 
requirements of the involved states must be equiva-
lent. Such a provision allows licensed nurses to be 
granted additional licensure merely by application 
and payment of required fees. The concept of reci-
procity also allows states with similar disciplinary 
actions to revoke a license in a state based solely on 
revocation in a sister state (  Schoenhair v. Pennsylva-
nia,  1983 ).  

   2.    Endorsement  ,  a similar concept, allows a state to 
grant licensure to an already licensed nurse from 
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   5.   Revocation, suspension, or denial of licensure to 
practice nursing in another jurisdiction  

   6.   Habitual use of, or addiction to, alcohol or drugs  
   7.   Unprofessional conduct that is likely to deceive, 

defraud, or injure the public or patients  
   8.   Lack of fitness by reason of physical or mental health 

that could result in injury to the public or individual 
patients   

 A case that supports the board of nursing’s ability 
to revoke a nurse’s license is   Fernandez v. Department of 
Health  (2012) . In  Fernandez , a RN obtained heparin from 
the facility in which he worked and administered it to a 
personal friend who worked at a second health care facil-
ity. The board of nursing revoked the RN’s nursing 
license for misappropriating medications, failing to meet 
minimal standards of practice, and engaging in unpro-
fessional conduct. 

 Though disciplinary action against a nurse for mis-
appropriation of medications most commonly involves 
narcotics, the board of nursing noted that there is no 
restriction on applying disciplinary action for the misap-
propriation of other medications or for giving the medica-
tion to a second party. Failing to meet minimum standards 
of practice can include actions that are beyond the scope of 
the licensee’s experience and education. In this case, the 
nurse had no authority to prescribe medications for his 
friend or to administer any medication without a primary 
care provider’s authorization. 

 The court in this instance overturned the revocation 
of license because the board did not formulate guidelines 
before the fact defining the circumstances under which it 
would impose harsher penalties. The court did note that, 
had those guidelines been in place, the revocation would 
have been upheld. 

 During licensure suspension or probation, the board 
of nursing has the authority to impose conditions such as 
the following: 

    1.   Obtaining substance abuse rehabilitation and coun-
seling  

   2.   Obtaining special counseling  
   3.   Requiring supervision for specific techniques or pro-

cedures to validate competency  
   4.   Requiring satisfactory completion of educational 

programs   

 For example, in   Thornton v. Alabama Board of Nurs-
ing  (2007) , a nurse’s license was suspended pending suc-
cessful completion of a substance-abuse program. The 
nurse appealed this decision to the Court of Civil Appeals 
of Alabama. The court ruled that an arrest for one Driving 
under the Influence (DUI) change does not prove that the 

passage of the CGFNS examination, foreign nurses are 
allowed to obtain an occupational visa in the United 
States. The committee also has a Credentials Evaluation 
Service (CES) to evaluate transcripts and credentials 
from foreign countries. 

 In 1998, the U.S. House of Representatives approved 
legislation that would have allowed additional foreign 
nurses to practice in the United States in hospitals with a 
documented nursing shortage. Called the   Health Profes-
sional Shortage Area Nursing Relief Act  (1998) , the bill was 
designed to provide an expedited means of allowing for-
eign nurses to practice in areas of critical need in the 
United States. Opposed by President Clinton and reluc-
tantly supported by the ANA, the bill was defeated before it 
reached the U.S. Senate.  

  Disciplinary Action and Due Process 
Requirements 

 To give credence to the state board of nursing’s ability to 
enforce licensure requirements, the board also has the 
authority for disciplinary action. Various actions may be 
taken, depending on the severity of the violation. Allow-
able  disciplinary actions  include the following: 

    1.   Private reprimand or censure  
   2.   Public reprimand or censure  
   3.   Probation  
   4.   Suspension of licensure  
   5.   Refusal to renew licensure  
   6.   Revocation of licensure  
   7.   Imposition of a fine  
   8.   Other discipline, such as requiring a continuing edu-

cation course on a specific course that is the basis for 
the discipline (e.g., requiring a licensee to success-
fully complete a pharmacology course if the licensee 
was disciplined for medication errors)   

 Not all of these measures have the same significance. 
For minor violations, the nurse may receive a warning or 
reprimand. Continued violations may be cause for proba-
tion or temporary suspension of licensure. Major viola-
tions are appropriately managed through licensure 
revocation or refusal to reissue licensure. Some of the pos-
sible violations for which disciplinary actions may be insti-
gated include, but are not limited to the following: 

    1.   Conviction of a felony or crime involving moral tur-
pitude (an action contrary to justice, honesty, mod-
esty, or good moral principles)  

   2.   Use of fraud or deceit in obtaining licensure  
   3.   Violation of the provisions of the nurse practice act  
   4.   Aiding or abetting any unlicensed person with the 

unauthorized practice of nursing  
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may also request that the nurse provide a written response 
to the board regarding the allegations. This process is out-
lined in  Table   11–1   .  

 During the investigation phase, the board will con-
tact any and all witnesses for information and statements 
about the complaint. The board may subpoena patient 
records and obtain copies of the health care institution’s 
policies and procedures. The board may also retain an 
independent nurse consultant to review nursing notes and 
actions taken by the nurse being investigated for appropri-
ateness. In cases in which diversion of drugs is suspected, 
the Drug Enforcement Agency (DEA) may also become 
involved. The DEA usually conducts its own investigation 
and may use undercover agents to monitor the nurse at 
work. The DEA’s evidence will later be used by the board at 
the hearing. 

 Because state boards of nursing are agencies of state 
administrative law, the nurse is constitutionally allowed 

nurse has a substance abuse problem, reduced the charge to 
a reckless driving offense, and found that this lesser charge 
did not create grounds upon which to revoke a nurse’s 
license. However, because the nurse failed to report this 
incident on her license renewal form, the board could dis-
cipline her for false statements. 

 Disciplinary actions may arise in one of several ways, 
depending on applicable state law. Generally, a written com-
plaint is filed with the state board of nursing by an individ-
ual, a health care agency, or a professional organization. 
This single complaint triggers action on the part of the 
board. The complaint may be initiated directly by the state 
board of nursing in some states. The complaint is screened 
and an investigation is initiated, if appropriate. A board 
hearing is then scheduled, and the nurse is entitled to a clear 
statement of the charges, the right to question and produce 
witnesses, the right to an attorney, and the right to a fair 
determination based on the evidence presented. The board 

 Table 11–1   Process for Disciplinary Hearings 

 Filing of the sworn complaint 

 Individual complaint 

 Health care agency complaint 

 Professional organization complaint 

 Review of the complaint 

 Notice of hearing to the involved nurse 

 Hearing before the board of nursing 

 Evidence presented by the board of nursing and the nurse 

 Witnesses called by the board of nursing and the nurse 

 Decision by the board of nursing 

 Disciplinary action 

 If found not guilty of misconduct, no action by board of nursing 

 If found guilty of misconduct, the board of nursing may: 

 Issue a reprimand, public or private 

 Place the nurse on probation 

 Deny the renewal of licensure 

 Suspend the nurse’s license 

 Revoke the nurse’s license 

 Allow the nurse to enter a diversion program 

 Court review (if a subsequent lawsuit is filed) 

 Review the board decision and concur with its finding 

 Dismiss the complaint 

 Order a new trial 

 Appeal to a higher court 

 Source:  Legal issues in nursing  (2nd ed.) by G. W. Guido, 1997. Stamford, CT: Appleton & Lange. 
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Indiana State Board of Nursing,  1998 ;   State Board of 
Nursing v. Berry,  2000 ;   The Mercy Hospital, Inc. v. 
Massachusetts Nurses Association , 2005 )  

   5.   Physical or mental impairment (  Kraft v. State Board 
of Nursing,  2001 ;   Ross v. Indiana State Board of Nurs-
ing,  2003 )  

   6.   Fraud, usually committed in the application process 
(  Thomas v. Department of Health Services,  2004 ; 
  Thompson v. Olsten Kimberly Qualitycare, Inc ., 1997 ; 
  Thornton v. Alabama Board of Nursing,  2007 )   

 Failure by the state board of nursing to comply with 
the constitutional rights of due process or of state law may 
result in the reversal of the board’s decision by the judi-
ciary. The court in   Colorado State Board of Nursing v. Hohn  
(1954) , the landmark case in this area of the law, ordered 
the nurse’s license reinstated, because the hearing was held 
with less than the full board present and state law man-
dated a full board hearing. 

 Typically, state nurse practice acts require that a quo-
rum of the board be present for a disciplinary hearing and 
for disciplinary decisions. For example, the court in   Stevens 
v. Blake  (1984)  held that a majority of the board of nursing 
must be in accord for final disciplinary decisions. The 
court further held that it is not necessary that a majority be 
present physically for each step involved in the process. 

 Adequate notice of an alleged misconduct means 
more than just a 10- to 20-day notice that a hearing will be 
held by the state board of nursing. Adequate notice encom-
passes knowledge or reason to have the knowledge that the 
particular conduct is prohibited by the state nurse practice 
act. This means that the wording of nurse practice acts may 
not be too vague or overly broad. This is usually avoided by 
a standard of conduct that is widely recognized as unpro-
fessional. For example, the court in   Leahy v. North Carolina 
Board of Nursing  (1997)  upheld a 1-year revocation of a 
nurse’s license for what the board ruled were two signifi-
cant lapses in professional judgment. The nurse appealed 
the ruling by filing this lawsuit. In both instances that ulti-
mately caused the registered nurse to lose her license, she 
did not respond to reports from the LPNs under her super-
vision that there was grave concern for the condition of the 
patients the LPNs were monitoring. One patient’s respira-
tions had dropped from 20 to 8 per minute, and another 
patient had blood in his urine. 

 In the case of the patient with decreased respirations, 
the LPN first notified the RN, then reported the patient’s 
condition to a supervisor. The supervisor immediately 
assessed the patient, notified the physician, and adminis-
tered Narcan as ordered. In the second patient’s situation, 
the RN told the LPN not to call the urologist, even though 
another RN had requested that the physician be notified. 

due process rights. Common due process rights of nurses 
include the following: 

    1.   A clear statement of the allegations  
   2.   A notice of time and place of hearing, disciplinary 

conference, or other proceeding  
   3.   A right to legal counsel or to consult with legal counsel  
   4.   A presentation of one’s own witnesses and evidence  
   5.   A cross-examination of state’s witnesses and chal-

lenge of state evidence  
   6.   A full hearing before an authorized board that func-

tions in a fair manner  
   7.   A written record of the hearing transcript  
   8.   A judicial review, if requested, of the board’s decision   

 Thus, nurses have the right to adequate notice of the alleged 
misconduct, an opportunity to present information con-
cerning the alleged misconduct, and the right to appeal the 
board’s action. Some states impose stricter rights; for 
example, not only do nurses have the right to be heard, 
they also have the right to call witnesses and to be repre-
sented by legal counsel. Some states also schedule a confer-
ence with the board’s attorney and the nurse before 
commencing the formal hearing. 

 Following the announcement of the disciplinary 
action to be taken (as warranted), the nurse may file a law-
suit to appeal the board’s decision. Depending on the juris-
diction, the nurse may file the case in the lowest court of 
the state or in a special court that handles appeals from 
state agencies. The appropriate court reviews only the state 
board of nursing’s original decision against the nurse, not 
the nurse’s alleged misconduct. The court’s charge is to 
determine whether the board acted properly. Whether the 
nurse or the state board of nursing prevails, the losing side 
may further appeal the decision through the court process 
to the highest court in the given state. 

 Following are the more common reasons for the state 
board of nursing to investigate a nurse: 

    1.   Negligent or substandard care provided a patient 
(  Kelly v. Guttormsson , 2007 ;   Leahy v. North Carolina 
Board of Nursing,  1997 ;   Mississippi Board of Nursing 
v. Hanson,  1997 ;   Rowe v. Sisters of the Pallottine Mis-
sionary Society,  2001 )  

   2.   Sexual relations with a patient (  Tapp v. Board of Reg-
istered Nursing,  2002 )  

   3.   Abusive behavior, either physical or oral (  Hill v. 
Pennsylvania Department of Health, Division of Nurs-
ing Care Facilities,  1998 )  

   4.   Substance abuse and/or diversion of narcotics (  Hurst 
v. Ball Memorial Hospital, Inc., 2007  ;   Kelly v. Gut-
tormsson , 2007 ;   Mullarrney v. Board of Review,  2001 ; 
  Primes v. Louisiana State Board , 2008 ;   Regester v. 
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   Miller v. Tennessee Board of Nursing  (2007)  illustrates 
how courts can rule on the various disciplinary actions that 
a board of nursing imposes. In that case, a LPN was work-
ing from 7:00 p.m. to 7:00 a.m. and was assigned to five 
patients, including a patient for whom an obstetrical con-
sultation was needed. The other four patients were essen-
tially stable. At about 4:30 a.m., the LPN became ill and 
vomited in the bathroom. She immediately went to the 
nurses’ station and notified the other four nurses who were 
working with her that she was leaving. The charge nurse 
instructed her to notify the supervisor before leaving, but 
the LPN did not communicate with the nursing supervisor 
before exiting the facility. She gave as her reason for not 
discussing the situation with the supervisor that she was 
afraid that the supervisor would send her to the emergency 
center and the LPN did not want to be billed for such a 
visit. She testified that she intended to see her family physi-
cian early that same morning. 

 The facility notified the LPN that it was terminating 
its contract with the LPN and reported the LPN to the 
state board of nursing for abandonment. The board of 
nursing imposed a $1,000 penalty for abandoning her 
patients and suspended her nursing license pending a psy-
chological examination. The court of appeals in this case 
concurred with the board of nursing that the LPN had 
wrongfully abandoned her patients and that the fine was 
appropriate, but refused to uphold the suspension of her 
license pending a psychological examination. There was 
no basis, said the court, to suspect that this nurse had a 
psychological condition that affected her fitness to prac-
tice as a nurse. 

 Courts have also ruled that the board of nursing may 
not do more than disclose the existence of a pending inves-
tigation. In   Neal v. Fields  (2005) , a formal complaint was 
filed against the nurse with the board of nursing. The nurse 
then experienced difficulty when applying for a new posi-
tion and she sued the board of nursing for violation of her 
constitutional rights. The court ruled that the nurse’s rights 
were not violated so long as no false or unproven allega-
tions against the nurse were communicated to a prospec-
tive employer. 

 Fraudulent conduct may be the basis for disciplinary 
action. In   Thompson v. Olsten Kimberly Qualitycare, Inc.  
(1997),  a home health nurse was fired for alleged double 
billing of patients, for signing documents as an RN when 
she was really an LPN, for absenteeism, and for being ver-
bally abusive toward co-workers. The grounds for her ter-
mination were reported to the state board of nursing, and 
she sued for defamation. 

 A person licensed as a professional health care pro-
vider must report to the board of nursing personal knowl-
edge of any conduct of a licensed professional nurse 

The charges filed against the nurse were failing to set her 
priorities appropriately in determining which patients pre-
sented the greatest danger and most needed care, failing to 
recognize her patients’ conditions, failing to supervise 
appropriately the care given patients by LPNs, and failure 
to make patient information available to other health care 
providers, namely the supervisor and the physician. 

 At the hearing, the board of nursing did not have an 
expert witness testify to the standards of care owed by this 
nurse. Instead, the board served as expert witnesses in 
determining the standard of care owed these patients and 
in determining the accountability of the nurse. At trial, the 
Supreme Court of North Carolina agreed with the board 
that no expert witnesses were necessary because the licens-
ing board may use its own experience and specialized 
knowledge to evaluate a situation presented before it for a 
ruling. Thus, the nurse’s challenge to revocation of her 
license failed. 

  GUIDELINES 
 Steps in Disciplinary Proceedings for 
Nursing Misconduct 

    1.   A sworn complaint is filed with the state board of 
nursing by an individual, a health care agency, or a 
professional organization, or the complaint may be 
originated by the board of nursing itself.  

   2.   If there is sufficient evidence, the state board of nurs-
ing will hold a formal review of the matter, during 
which both sides may be represented by legal counsel 
and witnesses are called. Sometimes, a less formal 
meeting with the nurse and the state’s attorney will 
occur before the formal board hearing.  

   3.   Depending on the outcome of the hearing, the board 
may take disciplinary action.  

   4.   The nurse may appeal the board’s decision in state 
court. The court reviews the actions of the board, 
not the original act of misconduct by the nurse, 
and either upholds the board’s action or grants a 
new trial.  

   5.   Whichever side loses at trial level may decide to fur-
ther appeal the court decision to the next highest 
court in the state. That court may also uphold the 
lower court’s decision or reverse the decision, and the 
court may also reinstate the nurse’s license if the 
nurse filed the appeal.   

 Source:  Legal issues in nursing: A source book for practice  by G. W. 
Guido, 1988 .  Norwalk, CT: Appleton & Lange.  
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120). The court also noted that this ruling did not apply to 
mental health treatment or evaluation that may be ordered 
or agreed upon so that a nurse actually proven guilty of mis-
conduct or unfitness can keep or regain a license. 

 Many of the cases before individual state boards of 
nursing involve chemical dependency, substance abuse, or 
narcotics diversion (  Hurst v. Ball Memorial Hospital, Inc ., 
2007 ;   Kelly v. Guttormsson , 2007 ;   Primes v. Louisiana State 
Board,  2008 ;   The Mercy Hospital, Inc. v. Massachusetts 
Nurses Association , 2005 ). Generally, such cases concern the 
fact that the evidence against the nurse was circumstantial 
( Hurst ), that issues with chemical dependency directly 
resulted in negligent actions and adverse patient outcomes 
( Kelly ), or that the nurse was diverting narcotics for his or 
her own use ( Primes  and  The Mercy Hospital, Inc .). 

 An interesting cause of action before the Iowa State 
Board of Nursing occurred in   Hoffman v. Iowa State Board of 
Nursing  (2006) . In that case, a nurse worked for both physi-
cians in a two-physician office practice. When the physicians 
decided to terminate the partnership, the nurse inherited the 
task of photocopying the charts of the physician who was 
relocating. She decided to complete this task on a Saturday 
while the office was closed. She brought her two children, 
ages 11 and 13, to assist her and one of the physicians said he 
would pay the children to photocopy the charts. 

 When the second physician came in the office and 
noted what was occurring, he stopped the children from 
photocopying the charts and filed a complaint with the 
state board of nursing for violation of patients’ medical 
confidentiality. The board of nursing brought disciplinary 
action against the nurse and she filed a lawsuit. 

 The court ruled in the nurse’s favor. The children 
were not allowed to read the charts, merely feed the pages 
into the copy machine, press the “start” button, and per-
form manual tasks. Additionally, no confidential material 
left the physician’s office. Thus, there was no breach of any 
patient’s medical confidentiality rights. 

believed to be grounds for disciplinary action. This 
includes conduct that appears incompetent, unprofes-
sional, unethical, fraudulent, or indicative that the nurse is 
mentally or physically unable to engage safely in the pro-
fession of nursing. Any person, facility, or corporation 
making such a report to the board in good faith is immune 
from civil liability or criminal prosecution over such a 
report. The nurse was entitled to her day in court to 
attempt to prove that her employer was not acting in good 
faith, however, and the case was remanded to the trial 
court for decision on this one issue. 

 The court in   Baublitz v. Peninsula Regional Medical 
Center  (2010)  extended the nurse’s duty to report unprofes-
sional conduct to a nurse’s duty to report physicians to the 
board of medicine if the nurse knows of unprofessional 
conduct. In this case, 13 patients joined in a lawsuit against 
the medical center alleging that the center’s nurses, techni-
cians, and other staff in the cardiac catheterization center 
worked “hand-in-hand” with a specific cardiologist who 
performed a vast number of cardiac catheterizations and 
stent placement surgeries based on dramatic overstate-
ments of the findings from cardiac stress tests and diagnos-
tic imaging studies. The center’s nurses and technicians 
participated in allegedly unnecessary and nonindicated 
procedures, failing to report the physician’s actions. The 
court held that a nurse owes a duty directly to the patient 
currently in the nurse’s care to report concerns through the 
appropriate channels if the patient undergoes unnecessary 
medical procedures and further noted that U.S. courts in 
most jurisdictions have imposed both legal duty and legal 
liability on nurses who have stood silently and allowed 
such practices to continue. 

 Boards of nursing may require licensees to agree to 
additional examinations and tests in conjunction with their 
hearing. In   Ross v. Indiana State Board of Nursing  (2003) , a 
hospital staff nurse was alleged to have committed acts of 
incompetence, including mixing up patients’ names on 
blood samples, not administering medications and then fal-
sifying medication administration records, and removing 
chest tubes without the necessary qualifications to remove 
such tubes. The board of nursing required him to undergo a 
mental health evaluation before commencing the hearing. 
The nurse agreed to undergo a psychiatric evaluation, but 
insisted that the board of nursing incur the cost of such tests. 

 The court agreed with the nurse and said that the 
board of nursing would be required to bear the costs for such 
tests. “A citizen has a Constitutional right to maintain profes-
sional licensure and to work in a chosen field until proven 
unfit. Having to pay for a mental health evaluation to keep a 
professional license, before charges of unfitness have been 
proven, violates Due Process of Law” was the conclusion of 
the court (  Ross v. Indiana State Board of Nursing,  2003 , at 

  GUIDELINES 
 Nurse Practice Acts 

    1.   Obtain a current copy of your state’s nurse practice 
act. This may be done by writing or contacting the 
state board of nursing or the local or state office of 
the state nurses association. Additionally, copies may 
be available via the Internet.  

   2.   Read the act carefully for the following elements, 
ensuring that you understand what each element 
means to you as a professional nurse: 
   a.   Definition of professional nursing  
  b.   Requirements for licensure  
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from administration. The court found that although the 
policy was sound, it was not followed in this instance.   

  c.   Exemptions  
  d.   Grounds for disciplinary actions  
  e.   Criteria for out-of-state licensure  
  f.   Creation of the state board of nursing  
  g.   Penalties for practicing without a license    

   3.   Know the state board of nursing rules and regula-
tions regarding professional standards of care and 
unprofessional conduct. As you read the rules and 
regulations, understand what each enumerated rule 
and regulation means, and apply each to your indi-
vidual nursing practice.  

   4.   Know who to contact and what to do if the nurse 
practice act is violated by licensed or unlicensed 
practitioners. Remember that you have an obligation 
to uphold the state nurse practice act and to see that 
others likewise uphold the act.   

 Source:  Legal issues in nursing: A source book for practice  by G. W. 
Guido, 1988 .  Norwalk, CT: Appleton & Lange.  

 In 1983, the Texas Court of Appeals upheld the sus-
pension of a nurse’s license for “unprofessional and dishon-
orable conduct . . . likely to injure the public” (  Lunsford v. 
Board of Nurse Examiners,  1983 , at 391) when the nurse 
failed to adequately assess a potential cardiac patient. The 
nurse argued that she had acted according to a direct physi-
cian order and could not have allowed admission for the 
patient to the hospital whether or not she had completed the 
patient assessment. The board, and subsequently the court, 
ruled that her failure to assess and implement appropriate 
nursing actions was within the adequate notice provision of 
the state nurse practice act and was within the specific rule 
promulgated by the Texas Board of Nurse Examiners. 

 A later case that seems to iterate this same cause of 
action is   Rowe v. Sisters of the Pallottine Missionary Society  
(2001) . In  Rowe,  the court stressed the need for nurses to 
be patient advocates, noting that nurses were to use all lev-
els of the hospital chain of command in assuring that 
patients receive appropriate and competent medical and 
nursing care. Specifically, the institution policy in this case 
mandated that the RN who believed that appropriate care 
was not being administered to a patient was to discuss his 
or her concerns with the physician and then alert the clini-
cal manager or patient care coordinator. The patient care 
coordinator or clinical manager would then discuss the 
issue with the physician and, if it was not resolved, alert the 
nurse administrator. The nursing administrator would 
then alert the assistant executive of medical affairs, who 
would in turn notify the chief of the service if the issue 
could not be resolved. The policy also noted that the nurs-
ing administrator could, at any point, request assistance 

  EXERCISE 11–3 

 A physician was accused of professional misconduct for having 
his office nurse sign both the physician’s and her own name to his 
preprinted prescription forms for medications that the physician 
prescribed for his patients. The physician did not delegate any 
medical discretion to the nurse; in fact, it was the physician who 
determined the type of medication, administration, strength, and 
other particulars of the prescription the patient was to be given. 
The state board of nursing charged the nurse with professional 
misconduct for agreeing to sign these prescriptions. 

 How should the board of nursing find in such a case? Is the 
nurse guilty of professional misconduct? Is the physician guilty of 
professional misconduct? Would your answer about the nurse’s 
misconduct differ if the physician were found to have committed 
professional misconduct by the board of medicine?   

  Penalties for Practicing Without a License 

 Most nurse practice acts allow for a fine or imprisonment 
for practicing without a license. Fines or confinement rep-
resent charges that may be pursued against the illegal prac-
titioner. Generally, fines range from $50 to $500, and the 
term of confinement does not exceed 60 days. 

 Civil suits may also be filed against the nonlicensed 
practitioner. Such suits may be filed prior to, concurrent 
with, or after criminal charges. The civil suits are brought 
by those harmed by the nonlicensed practitioner and usu-
ally concern standards of care.   

  DIVERSION PROGRAMS 

 The nursing profession, through  diversion programs  ,  is 
showing a commitment to the rehabilitation of nurses who 
are psychologically unable to function or addicted to either 
drugs or alcohol. Rather than disciplining these nurses 
through the traditional disciplinary process, these nurses are 
diverted to rehabilitation programs. Diversion programs 
also allow the state board of nursing to protect the public 
while complying with the Americans with Disabilities Act of 
1990 (ADA).  See  Chapter   14    for a more complete discussion.  

 A case that supports this compliance with the ADA is 
  Scott v. Beverly Enterprises-Kansas, Inc.  (1997) . The nurse in 
that case failed to mention in his interview for a charge nurse 
position in a nursing home that his license was restricted. He 
was not allowed access to narcotics or other mind-altering 
medications. The restriction had been imposed following a 
long history of trouble with narcotics addiction. When he 
finally produced and tendered his license to his employer as 
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 In most states, nurses may petition the board for 
reinstatement of full licensure after 12 to 24 months and 
must show compliance with the provisions of the program 
and the ability to perform in the workplace. The advantage 
of these programs is that recovering nurses are allowed to 
be fully rehabilitated and productive in their chosen career 
as opposed to being denied licensure to work in the nurs-
ing profession. The board of nursing institutes more tradi-
tional disciplinary provisions if nurses fail to comply with 
the provisions of the diversion program,       

required by law, shortly after being employed, he was imme-
diately fired. He sued for disability discrimination. 

 He claimed that he was a successfully rehabilitated 
drug abuser, having been “clean” and sober for 30 days 
before he reported to work at this job. The nurse’s suit 
alleged that he was a “qualified individual with a disability,” 
protected from employment discrimination by the ADA. 
The District Court for Kansas dismissed his lawsuit. 

 First, the court noted, a nurse with a restricted license 
who cannot have access to narcotics is not a “qualified indi-
vidual with a disability” with respect to a nursing position 
for which the job description requires the ability to admin-
ister and/or account for narcotics and other mind-altering 
drugs on a daily basis. Second, this nurse was not a “suc-
cessfully rehabilitated drug user” merely because he had 
been clean and sober for 30 days. He was still a current 
drug user in the court’s opinion. Unfortunately, for employ-
ers who must make difficult decisions, and for employees 
who have successfully overcome addictions, the courts 
have not clearly defined just how long persons with past 
problems must be in remission before they get protection 
from the antidiscrimination laws. 

 Voluntary alternatives to traditional disciplinary 
actions, diversion programs, which are sometimes referred to 
as  peer assistance programs,  entail attendance at group ses-
sions such as Alcoholics Anonymous, Narcotics Anonymous, 
or counseling sessions; voluntary submission of urine sam-
ples for substance abuse testing; and special provisions by 
employers. Facilities that allow diversion program nurses to 
work within their units must comply with specific guidelines, 
generally filing quarterly reports with the board of nursing; 
working on general nursing units rather than emergency cen-
ters, intensive care units, and postanesthesia care units; work-
ing no overtime while in the program; and working daytime 
hours as opposed to night shifts. Some programs also forbid 
recovering employees from assuming charge positions and 
from administering narcotics to patients. 

  Ethical Scenario 11–1 

 The Recovering Nurse 

 Melinda has been a professional nurse for the past 11 
years. When she first entered nursing, she believed that 
all patients deserved the utmost care and she diligently 
attempted to deliver that care. In the last 2 years, she has 
become less idealistic, noting the increasing acuity of 
patient care needs and the facility’s decrease in staff in the 
unit where Melinda works. To compensate for her inabil-
ity to deliver the type of care she perceives as needed, 
Melissa began to drink more heavily and occasionally to 
use the narcotics prescribed for the patients in her care. 

 The supervisor on her unit noted the changes in 
Melinda’s nursing care, her decline in her physical 
appearance, and suspected that she had been drinking 
alcohol during her drive to work. Melinda was coun-
seled and allowed to seek voluntary rehabilitation for 
her alcohol and substance abuse addictions; she was 
reported to the state board of nursing, and they devised 
a program for her. At the successful conclusion of the 
program, she was allowed to be reinstated at the hospi-
tal where she had previously worked. 

 Consider the voluntary diversion program from 
the perspective of ethical theories and principles and 
the viewpoint of individuals involved in these pro-
grams. What theories or principles underlie the indi-
vidual who has a substance abuse issue and the nurses at 
the hospital or health care clinic who make the initial 
confrontation? What are the underlying principles from 
a patient perspective? 

 Second, consider ancillary ethical issues that also 
arise from such a scenario. What are the ethical respon-
sibilities of nurses who know that a co-worker or peer 
has a substance abuse problem? Does the mere knowl-
edge of such information increase one’s ethical respon-
sibilities to patients who may be cared for by the affected 
nurse? Are there additional ethical issues from the per-
spective of the board of nursing members who envision 
a continuing and competent nursing work force within 
a given state?  

  EXERCISE 11–4 

 Investigate the existence of a diversion or peer assistance program 
for substance abuse and/or mental illness within your state. If one 
exists, find out how it is administered and its success rate. How 
does the program assist these nurses? If there is no program, what 
does the state board of nursing do for nurses who have substance 
abuse or mental illness issues? Are the members of the board of 
nursing working to implement such a diversion program?   
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expanded nursing practice. There would be no need for 
joint statements if nurse practice acts were amended at the 
same time the joint statements were written.  

  SCOPE OF PRACTICE ISSUES 

 In recent years, the courts have attempted to settle scope of 
practice issues and the articulation of medical practice acts 
with nurse practice acts. As a general rule, negligence issues 
have caused scope of practice issues to be considered sec-
ond rather than first. 

  Scope of practice  issues speak to the actions or 
duties of a given profession. The phrase  scope of practice  
legally refers to permissible boundaries of practice for the 
health professional, and the scope of practice is defined 
by statute, rule, or a combination of statute and rule. For 
example, in a state that statutorily allows nurses to diag-
nose and treat patients, individual, licensed nurses may 
diagnose and treat the patients they encounter. In a state 
that expressly forbids diagnosis and treatment as a nurs-
ing function, nurses would be practicing medicine with-
out a license if they undertook to diagnose and treat the 
patient. In a state in which both nurses and physicians 
may diagnose and treat patients, the scope of practice 
issues overlaps, and reasonable and customary practice 
becomes a key issue. 

 From a legal perspective, scope of practice issues 
usually arise in one of two instances: (1) some negligent act 
was associated with the scope of practice issue, or (2) the 
standard of care owed the patient is increased because of 
the medical or nursing action. 

 The landmark case that illustrates the first instance is 
  Cooper v. National Motor Bearing Company  (1955) . One of 
the first cases that mandated nurses to be patients’ advo-
cates, this case concerned an occupational health nurse 
who failed to recognize the patient’s signs and symptoms as 
being indicative of cancer and who further failed to refer 
the patient to his physician for treatment. The court ruled 
that occupational health nurses should be able to diagnose 
sufficiently well to know whether to treat the patient or to 
refer the patient. Thus, diagnosis, which was outside the 
scope of nursing practice at that time, was allowed in a lim-
ited scope. Note that the court failed to question or decide 
the greater issue of when such diagnoses were outside 
nursing’s scope of practice. 

 A case that demonstrates how scope of practice 
actions can be performed illegally is   Lang v. Department of 
Health  (2007) . In that case, the Court of Appeals of Wash-
ington State upheld sanctions imposed on two dentists 
who routinely allowed “surgical assistants” to start intrave-
nous (IV) lines and administer anesthetic agents through 
these IV lines. The court used the state’s statutory language 

  ARTICULATION WITH MEDICAL 
PRACTICE ACTS 

 Medical practice acts are to physicians what nurse practice 
acts are to nurses; they are state laws that allow the indi-
vidual to practice in a given discipline. Most medical prac-
tice acts define medicine as acts of diagnosis, prescription, 
treatment, and surgery. Some states’ acts include only the 
first three elements.  Articulation with medical practice  
acts with nursing practice acts is one way that these profes-
sionals work together to ensure quality and competent 
patient care. 

 Incorporated into the language or the intent of 
medical practice acts is broad delegatory language, 
enabling the physician to delegate to qualified and skilled 
persons the legal ability to perform certain actions and 
skills. This broad delegatory language, coupled with 
standing orders and protocols, has increased the func-
tions of nurses while causing an overlap between nurse 
practice acts and medical practice acts. For example, 
nurses in a variety of critical care units may actually per-
form some medical acts because of valid standing orders 
and protocols. For example, if a patient’s electrocardio-
gram rhythm strip denotes ventricular fibrillation (a 
medical diagnosis), the nurse may inject lidocaine or per-
form electric cardioversion (a medical treatment). 

 Not all jurisdictions recognize and implement 
 standing orders  in the same manner. Some states allow 
standing orders to take precedence if the patient fits a par-
ticular classification (e.g., because the patient is in the 
coronary care unit, the coronary care standing orders are 
immediately valid), while other states mandate that the 
patient be seen by the physician and the standing orders 
be signed by a physician before they may be implemented. 
However a particular state approaches standing orders 
and protocols, they are a means of expanding the scope of 
nursing practice. 

 Another way of incorporating medical practice acts 
with nurse practice acts is by passing laws that make some 
functions common to both professions. For example, some 
state laws allow both nurses and physicians to diagnose and 
treat patients as long as the nursing diagnosis does not alter 
the patient’s medical regimen. Other states allow nurses to 
evaluate and diagnose patients, but not to treat them. Many 
nurse practice acts are beginning to allow for the treatment 
and diagnosis of patients by professional nurses. 

 A third approach to increase nursing’s role is by joint 
statements between the disciplines of medicine and nurs-
ing.  Joint statements  are part of an evolving process and, 
in fact, are stopgap measures until states are able to 
develop and implement broader definitions of nursing 
practice. Joint statements thus serve as the basis for 
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have a standard that reads “makes judgments and decisions 
about the nursing care for the client or patient by using 
assessment data to formulate and implement a plan of goals 
and objectives.” The hospital policy and procedure manual 
has a procedure that states, in laundry list fashion, how the 
patient assessment will be done and when it is to be per-
formed, along with specific guidelines for documentation of 
the patient assessment. The nurses’ assessment data may be 
inclusive of broad hemodynamic measurements, and the 
hospital policy and procedure manual should also have a 
procedure for the performance of hemodynamic measure-
ments and monitoring, arterial lines, thermodilution pul-
monary artery catheter lines, and central lines. 

 Policies and procedures specify the allowable scope 
of practice within the given setting. They may be more 
restrictive than the scope of practice stated within the 
nurse practice act, but they may not extend scope of prac-
tice as defined by the state’s nurse practice act. The profes-
sional nurse must choose the nurse practice act over the 
hospital policy if there is a discrepancy. Professional stan-
dards and the nurse practice act mandate quality care for 
all patients. Professional standards and the state board of 
nursing’s rules and regulations were the central themes 
reinforced in   Lunsford v. Board of Nurse Examiners  (1983) . 

 To be of maximum value to nurses, the policies and 
procedures must be current. Ideally, they should be devel-
oped jointly by medical and nursing committees and 
updated periodically. The policies and procedures should be 
reflective of community standards. The committee develop-
ing them must be aware of the nursing role within the given 
community, and policies and procedures should be written 
to allow nurses to meet and exceed the public standard. 

 Institutional policies and procedures mandate that 
nurses remain current in their practice, either through 
continuing education classes, in-service education classes, 
or reading current journal articles and publications. Insti-
tutional policies and procedures also help nurses prevent 
potential liability if they can show how individual nursing 
actions were within the policies and procedures and thus 
within the allowable scope of practice. 

 Other means for preventing scope of practice differ-
ences include the following: 

    1.   Listing accepted procedures in the nurse practice act  
   2.   Requesting the attorney general’s opinions for clarifi-

cation on allowed or prohibited procedures  
   3.   Reviewing recent judicial decisions for definition 

of roles  
   4.   Requesting joint statements from professional orga-

nizations clarifying roles and practices  
   5.   Reviewing rules and regulations of the state board of 

nursing concerning the permitted scope of practice   

to define the scope of practice for these nonlicensed health 
care personnel. First, said the court, there is no designation 
for a “surgical assistant” in the state law. Second, persons 
who are surgical technicians are not allowed to start IV lines 
nor are they allowed to administer medications through 
these lines. Ultimately, the court concluded that starting IVs 
and administering anesthetics through these IV lines are 
strictly within the scope of nursing and medical practice. 

  Ethical Scenario 11–2 

 Duty to Promote Health 

 Mrs. Jackson, a pleasant 32-year-old housewife with four 
minor children, has recently been diagnosed with non–
insulin-dependent diabetes. She is to be discharged today 
and Jennifer Cho, the nurse caring for her, is instructing 
Mrs. Jackson about the many changes that this diagnosis 
will have in her lifestyle, including the need for daily 
medications, blood glucose readings, increased exercise, 
and dietary changes. Observing Mrs. Jackson’s lack of 
attention and general disregard of the teaching that Jen-
nifer has already done, Jennifer decides to shock Mrs. 
Jackson’s attention and perhaps compliance with these 
necessary lifestyle changes by telling Mrs. Jackson that if 
she continues with her current lifestyle she will be gravely 
ill and perhaps even dead before long. 

 Analyze which of the ethical principles that the 
nurse has violated in using this approach to shock the 
patient into living a healthier lifestyle. What ethical 
principles, if any, has the nurse employed in using this 
approach?  

 Standards of care issues frequently arise with nurses 
in expanded roles, such as nurse anesthetists and nurse 
midwives. In these types of cases, the court usually applies 
a medical standard of care, reasoning that a greater duty is 
owed the patient because the nurse is performing actions 
that physicians typically perform.   Whitney v. Day, M.D., 
and Hurley Hospital  (1980)  held that nurse anesthetists are 
professionals with expertise in an area of medicine and as 
such are held to those higher standards.   Mohr v. Jenkins  
(1980)  reached a similar conclusion. 

 One possibility for preventing scope of practice issue 
differences concerns the hospital or institutional policy and 
procedure manuals. Because nursing and technology are 
both fluid and dynamic, up-to-date policies and procedures 
may ensure that the nurse practices within nursing’s scope 
of practice. Policies and procedures accomplish this goal 
because they tend to be much narrower in scope than nurse 
practice acts and give clarity to actions the nurse may or 
may not perform. For example, the nurse practice act may 
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Community Health Centers Act. As with the state clause, 
the federal clause protects only nurses who refuse to assist 
with abortions and sterilizations because of religious or 
moral beliefs. Currently, the Obama administration is 
changing the law regarding the mandating of birth control 
measures as part of health plans, not the right of health care 
workers to refuse to assist with abortions because of reli-
gious or moral beliefs. 

 Additionally, scope of practice issues concern a 
nurse’s right to refuse patient assignments. In 1996, the 
Joint Commission for Accreditation of Health Organiza-
tions (JCAHO, now known as The Joint Commission 
[TJC]) acknowledged the right of nurses to refuse selected 
patient assignments by adding a standard to both its hospi-
tal and home care accreditation manuals. The standard 
requires employers to establish policies and mechanisms to 
address staff requests not to participate in aspects of care 
that conflict with their cultural values or religious beliefs. 
The new standard required each facility to: 

    1.   specify aspects of patient care that might conflict 
with staff members’ values and beliefs.  

   2.   have a written policy on how requests to be excused 
from care are handled and make that policy available 
to all staff members for review.  

   3.   develop a process for deciding whether staff requests 
not to participate in care are legitimate and should be 
granted.  

   4.   ensure the safe delivery of care in instances in which 
a staff member’s request to be excused is granted 
( JCAHO, 1996 ).   

 Courts have generally upheld the nurse’s right to 
refuse an assignment based on religious beliefs. For exam-
ple, nurses can refuse to care for and be a party to abortion, 
if abortion is against their religious tenets. Discrimination 
in employment on the basis of religion is one of the pro-
tected rights under Title VII of the Civil Rights Act of 1964. 
One of the earlier cases in this area of the law was   Kenney v. 
Ambulatory Center of Miami  (1981) , in which an operating 
room supervisor was demoted after she objected on reli-
gious grounds to assisting in an abortion case. The court 
ruled that the center had a legal duty to accommodate Ken-
ney’s religious beliefs and ordered that she be reinstated to 
her former position. 

 A later case in this area of the law illustrates that 
nurses may only refuse to assist with procedures that are 
against religious tenets. In   Larson v. Albany Medical Center  
(1998) , the nurse refused to participate in an elective abor-
tion because of her religious beliefs. Instead of a simple 
refusal, the nurse used the request from her supervisor to 
assist in the abortion as an opportunity to launch into an 
argument about abortions. This action, said the court, was 
not protected by the religious beliefs of the nurse and was 
insubordinate behavior; thus, the nurse could be disci-
plined by the institution. 

 States today typically have conscience clauses that 
provide for more explicit protection. There is also a Federal 
Conscience Clause ( 42 U.S. Code 3009.7 ), which applies to 
facilities that receive specific types of governmental fund-
ing, such as grants under the Public Health Service Act and 

  GUIDELINES 
 Refusal of Care Based on Religious and 
Moral Principles 

    1.   If you have such beliefs, inform your supervisor or 
nurse manager and request that you not be assigned 
to such cases. Beliefs normally do not occur in a 
relatively short time period, but are deeply held 
and should be conveyed to management when you 
are hired.  

   2.   If you are currently caring for a client and conditions 
suddenly warrant an aspect of care to which you 
object, alert your supervisor or nurse manager so 
that the patient can be reassigned or other arrange-
ments made.  

   3.   Once you have accepted assignment for a patient’s 
care, you are legally responsible for that care until the 
patient has been reassigned. If an emergency occurs, 
you must provide for the care as required, regardless 
of any personal objections you may have.  

   4.   In a nonemergency situation, follow the institution’s 
policy and procedures for refusing assignments. 
Whether a written policy exists or the institution is 
in the process of writing such a policy, be clear that 
your refusal is based on religious or moral grounds.  

   5.   If there is a dispute about the appropriateness of your 
refusal, work with the nursing team, risk manager, or 
other appropriate persons to resolve the issue to 
everyone’s satisfaction.   

 Source:  Legal and ethical issues in nursing  (3rd ed.) by G. W. Guido, 
2001. Upper Saddle River, NJ: Prentice-Hall, Inc.   

  UPDATING NURSE PRACTICE ACTS 

 There are several ways to update individual nurse practice 
acts. Updating may call for a simple revision of the original 
act or a complete rewriting. Because nurse practice acts are 
legislative enactments, any changes must be channeled 
through the state legislative body. 
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no argument about the fact that that nurses must remain 
competent to practice in all practice settings. 

 Today, much of the debate has turned toward devel-
oping mechanisms to ensure continuing competency, 
rather than accrual of continuing education hours. Such 
validation of continuing competency would more greatly 
ensure that nurses are competent to care for specialty 
patients, to perform management roles, or to function as 
quality nursing educators. Merely attending a continuing 
education session or completing a short quiz about the 
content of a journal article does not ensure that the nurse 
remains competent, or that any learning actually occurred. 
In fact, many continuing education programs are designed 
to explore broader topics such as alternative therapies or 
newer roles in nursing, issues that the individual nurse may 
not be able to readily incorporate into his or her practice 
arenas. Continuing competency, it is hoped, will be able to 
better ensure that nurses are lifelong learners and they 
remain competent, whatever their role or field in nursing. 
Nurses may still be able to attend sessions that explore new 
paths for nurses or revisit the history of nursing, and state 
boards of nursing will have a better benchmark upon which 
to renew licenses. 

 Amendments add to the nurse practice act or its reg-
ulation, usually giving nurses the needed legal permission 
to perform actions and functions that have become part of 
the community standard. Amendments have the same 
force of law as does the original act, and many state nurses 
acts are amended annually by state legislatures. 

 Redefinitions involve a rewriting of the definition of 
nursing and as such automatically change the force of the 
entire act. For example, the definition of nursing may be 
rewritten to include diagnosis and treatment or to make 
“diagnosis” synonymous with “nursing diagnosis.” The act 
is thus clarified for the practicing profession, the scope is 
broadened, and there has been no repeal or piecemeal 
amendment to the original act. 

 Application of sunset laws also aids in keeping nurse 
practice acts current. Such laws call for a review of the act 
at a fixed time, such as 6 to 10 years after the enactment of 
the original act. The purpose of sunset laws is to force a 
periodic review by legislative bodies and thus prevent an 
act from becoming hopelessly outdated. The practice act 
affected automatically expires at the designated date. Most 
acts are updated during the legislative year immediately 
preceding application of the sunset law. 

 The dynamic process of nursing may also necessitate 
some action before the nurse practice act is revised or 
amended by the appropriate legislative body. Professional 
organizations, such as the state nurses association and the 
state board of nursing, may lobby for needed changes in the 
nurse practice act and thus force redefinition or amend-
ment of the act. Or, the state board of nursing may enact 
new rules and regulations to ensure that the nurse practice 
act meets the prevailing community standards. Thus, prac-
ticing professional nurses must do more than just know the 
original nurse practice act. They must remain current on 
newly adopted rules and regulations of the state board of 
nursing and understand the lobbying efforts of the profes-
sional organizations, because both may have great impact 
on an individual nurse’s scope of practice.  

  CONTINUING EDUCATION FOR 
PRACTICING NURSES 

 Many nurse practice acts speak to continuing education for 
professional nurses. Whether mandatory or voluntary, the 
concept of  continuing education  involves a means of 
ensuring that nurses remain current in their practice. With 
an expanded and ever-increasing scope of practice issues 
and increased accountability for technical nursing skills 
and functions, nurses must maintain current and compe-
tent practice standards. Although state boards of nursing 
and professional nursing organizations continue to argue 
for and against mandatory continuing education, there is 

  Ethical Scenario 11–3 

 Education for Nurses 

 From an ethical standpoint, review the differences and 
similarities in continuing education for nurses using the 
more traditional model for continuing education versus 
the newer model of continuing competency. Should 
states move to mandatory continuing competency as a 
means of better assuring that nurses remain competent 
to deliver quality nursing care to patients? From an eth-
ical viewpoint, should whichever model is chosen sig-
nificantly affect the quality of patient care?   

  REPORTING PROFESSIONAL VIOLATIONS 
OF THE NURSE PRACTICE ACT 

 An important concept for professional nurses concerns the 
difficulty of knowing how and when to report a co-worker 
for violations of the state nurse practice act. Mandatory 
reporting exists to protect the public’s health and safety 
through the discovery of unsafe or substandard nursing 
practice or conduct. Mandatory reporting to the board of 
nursing or other appropriate state agency is not a substitute 
for employer-based disciplinary actions. 

 Reporting may be for unprofessional conduct, the 
inability of a nurse to practice with reasonable skill and 
safety as a result of a mental or physical condition, con-
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place, then there is sufficient evidence to file that same 
report with the state board of nursing. An affirmative 
duty to report the nurse to the state board of nursing 
exists in such a case. 

 Reporting a violator of the nurse practice act is gen-
erally done today through an electronic notification to the 
state board of nursing, as the majority of state boards have 
a secure site for such reporting. Describe the substance 
abuse or substandard care, including all pertinent docu-
mentation and detail about the incident or behavior. The 
report must be signed, because anonymous complaints are 
summarily disregarded by most boards of nursing and 
administrators, and the nurse has not fulfilled the affirma-
tive duty to safeguard nursing practice by an anonymous 
posting. Most state boards of nursing will preserve confi-
dentiality, although the reporting nurse may be contacted 
for additional details. 

  Certification 

  Certification  is a form of credentialing that has both legal 
and professional implications. Certification indicates a 
level of competence above minimum criteria for licensure 
and verifies that an individual has met certain standards of 
preparation and performance. 

 Certification of individuals awards the person so 
certified with the right to use the title conferred by the 
certificate. Certification affirms the special qualifica-
tions that the individual has achieved in a defined area 
of clinical practice. 

 Many specialty nursing organizations offer certifi-
cation to professional nurses. Some organizations man-
date advanced degrees in nursing as prerequisites for 
certification, whereas others do not add this prerequi-
site. The ANA through the American Nurses Credential 
Center offers a wide variety of certifications, as do other 
professional organizations. For example, the Emergency 
Nurses Organization, the American Association of Crit-
ical-Care Nurses, and the Association of Operating 
Room Nurses offer specialty certification in those areas 
of clinical practice.   

duct that reasonably appears to be a contributing factor in 
the death of a patient or that appears to be a contributing 
factor in the harm to a patient who requires medical inter-
vention, conduct involving patient abuse, extended scope 
of practice, and/or substance abuse. Looking the other 
way may be easier, but all nurse practice acts require the 
reporting of violations of the act. Failure to report viola-
tors becomes grounds for disciplinary action. For exam-
ple, most nurse practice acts also hold the nonreporting 
nurse to be in violation of the nurse practice act. Nurses 
who report in good faith are protected from defamation 
lawsuits because they are required to report violations of 
the nurse practice act. 

 Unprofessional conduct includes, but is not limited 
to, failing to report to the board or the appropriate author-
ity in the organization in which the nurse is working, 
within a reasonable time of the occurrence, any violation 
or attempted violation of the nurse practice act or duly pro-
mulgated rules, regulations, or orders. 

 The most obvious means of reporting violations is 
within the organizational structure. Most nurses have a 
direct chain of command to hospital or institutional 
administrations, and the staff nurse should report viola-
tions of the act to the immediate supervisor, usually a 
nurse-manager or charge nurse. Reports should be factual 
and documented in writing. Reports should include as 
complete a description of the violation as possible, listing 
other witnesses and giving patient names, as appropriate. 
The report should be complete so that administrative staff 
can investigate and gather additional evidence. 

 Administrative personnel have a duty to act on 
reported violations. They may insist that the violator 
receive counseling, attend further education classes, or 
supervised demonstrations to ensure quality nursing care. 
The administrative personnel may not allow the violator 
merely to terminate employment, thus allowing the viola-
tor to change places of employment without ever seeking 
help or changing actions. In such a case, the hospital 
administrator has a duty to report the violator to the state 
board of nursing. 

 Individual staff nurses may also incur the same 
duty. For example, a nurse reports a colleague for sub-
stance abuse or substandard nursing care to the appropri-
ate supervisor. Later, the reporting nurse learns that the 
reported nurse has quit her job and is now working for 
another hospital within the same city (or state). Upon 
questioning the supervisor, the reporting nurse learns 
that no action was taken by the hospital administration. 
The nurse was merely questioned and voluntarily 
resigned. To date, the second hospital has not asked for a 
reference concerning the nurse. If there was sufficient 
evidence to report the nurse to your supervisor in the first 

  EXERCISE 11–5 

 Interview personnel within your facility to see what certificates 
are required to hold various nursing positions within the facility. 
Is there a pay differential for certification? How are staff nurses 
(e.g., critical care nurses, emergency center nurses, or diabetic 
educators) urged to attain certification? Do these certifications 
assist in enhancing the quality of nursing care delivered within 
the facility?    
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institutional policy forbids its use. Thus, nurses must know 
and follow state law and individual institution policy. 

 Before considering the use of alternative therapies, 
remember a few basic issues. Patients should be fully 
informed about the alternative therapy before its use, 
including information about the value and projected out-
comes. In some states, certain therapies are still considered 
experimental, so that signed informed consent similar to 
that used for any research participation is required. After 
using the therapy, ensure that it is appropriately docu-
mented in the patient record. Finally, answer fully any 
questions about alternative therapies. 

 The landmark case concerning this area of the law in 
nursing remains   Tuma v. Board of Nursing of the State of 
Idaho  (1979) . In that case, Ms. Tuma, a nursing instructor 
who was in the hospital for the sole purpose of supervising 
nursing students, was asked by a patient about other thera-
pies for cancer, including natural products such as laetrile 
and chaparral. At the patient’s urging, Tuma agreed to 
return to the hospital later in the evening so that she could 
explain the alternative therapies to the patient’s family. 

 The patient’s daughter-in-law told the physician 
about the meeting, and he ordered the chemotherapy dis-
continued because he felt that the patient no longer wanted 
the chemotherapy treatments. After talking with Tuma, the 
family resumed the chemotherapy treatments, and the 
patient died shortly thereafter. 

 The physician reported the incident to the director of 
nursing, and the hospital subsequently filed a complaint 
with the state board of nursing, alleging that Tuma had 
interfered with the physician–patient relationship. The 
board suspended her license for 6 months, and Tuma 
appealed. The Supreme Court of Idaho held that Tuma’s 
actions did not fall within the board’s legislative language 
of “unprofessional conduct” and reinstated her license. 

 It is hoped that, given the climate of informed 
patients and patient empowerment, such a case would 
never be filed today. But the case does give some direction. 
Ensure that patients are referred to the physician for ques-
tions they might have about their conventional therapy and 
the alternative therapy. Remember, if the patient or a fam-
ily member asks about alternative practitioners, some states 
continue to prevent physicians from making these refer-
rals. If they do, they can be charged with “aiding and abet-
ting the unlicensed practice of medicine.”  

  MEDICINAL USE OF CANNABIS 
(MARIJUANA) 

 An issue that is similar to the use of CAM is the medicinal 
use of cannabis (marijuana). Nineteen states and the Dis-
trict of Columbia have current legislative guidelines for the 

  COMPLEMENTARY AND ALTERNATIVE 
MEDICINE 

  Complementary and alternative medicine (CAM)  ,  some-
times referred to as integrative medicine or integrative 
care, are modalities such as therapeutic touch, biofeedback, 
guided imagery, acupuncture, and massage therapy that 
generally are not used by health care providers to treat ill-
nesses. Because CAM embraces wellness or a health main-
tenance model, it is becoming more popular in the United 
States, as patients are beginning to understand and value its 
effectiveness. Washington State was the first in the country 
to pass legislation in this area ( Rabkin, 1999 ). This early 
legislation addressed insurance benefits. 

 In 1992, the National Institutes of Health established 
the Office of Alternative Medicine to promote the unbiased 
study of nonconventional therapies. Many medical and 
nursing schools now offer such course work, usually as 
elective courses rather than required courses for a given 
degree program. The popularity of CAM continues to 
increase, and a recent survey noted that nearly 40 percent 
of U.S. adults report using some form of CAM ( Mayo 
Clinic Newsletter, 2011 ). The most common CAM thera-
pies today include dietary supplements and herbal reme-
dies, meditation, yoga, diet-based therapy, massage, 
progressive relaxation, and visualization. 

 Although the popularity of CAM is increasing, there is 
still confusion regarding the legal standards of practice that 
provide guidance to nurses and physicians who regularly use 
such therapies. Some states explicitly outlaw certain alterna-
tive therapies, whereas others require licensure or certain 
standards of education before performing these therapies. In 
Nevada, for example, the nurse may employ CAM if the 
nurse had the documented competence, knowledge, skill, 
and ability in application of the therapy and the patient has 
granted informed consent. In Arkansas, state licensure laws 
regulate therapies such as message, acupuncture, and physi-
cal therapy. In New York, professional nurses can apply 
CAM if they have the appropriate education, clinical experi-
ence, and supervision required in order to maintain compe-
tency. Louisiana’s board of nursing recognizes that 
acupressure, hypnosis, and massage therapy are within the 
RN’s scope of practice. 

 Thus, nurses must also know their state law before 
performing such therapies. For example, in a state that 
does not recognize a certain CAM therapy, the nurse who 
practices the therapy could be charged with practicing a 
therapy that is not legally authorized. If the state requires 
licensure in order to perform a specific therapy, such as 
massage therapy, acupuncture, or osteopathic medicine, 
and the nurse does not have a license to perform these 
modalities, the charge against the nurse will be practicing 
without a license. Sometimes, the practice is permitted, but 
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health care services and related health care activities. Com-
munication technologies provide a means for health care 
professionals to practice across state lines. In many 
instances, this may mean providing services in states in 
which the professional does not hold current license. Some 
telehealth employers and nurses may not consider the pro-
vision of telehealth services as “practicing,” or may con-
sider it unnecessary to obtain licenses in all jurisdictions in 
which patients who receive their services reside. Yet this 
provision of service in various states has posed a potential 
problem of widespread unlicensed practice and presents 
challenges for boards of nursing in states where patients 
receive services from nurses located in different states. 

 One of the solutions to the issue of providing care 
and/or medical advice is through the mutual recognition 
and the nurse licensure compact.  Mutual recognition  
allows the nurse to have a valid nursing license in his or her 
state of residency and be able to practice in reciprocal 
states, subject to each state’s laws and regulations, through 
the  nurse licensure compact  .  First implemented in Utah 
in 2000, the nurse licensure compact is now law in 24 
states. An additional six states are currently sponsoring 
senate and/or house bills that will allow them to be com-
pact states. 

 The mechanism to implement this mutual recogni-
tion of nurse licensure is the interstate compact. Not a new 
concept, interstate compacts were in existence in the early 
1900s. Essentially, an interstate compact is an agreement 
between two or more states, entered into for the purpose of 
addressing a problem that transcends state lines. The com-
pact must be initiated and voted on by the state legislative 
bodies to be enforceable. Like any other contract, modifi-
cation of the compact is possible only by the unanimous 
consent of all party states. In addition, because the compact 
is law, it is subject to the traditional principles of statutory 
interpretation. An interstate compact gains its forcefulness 
because of its dual-contract nature. 

 The compact ensures that the nurse is properly 
licensed in the state of residence or “ home state .” The nurse 
must meet that state’s licensure requirements and abide by 
the nurse practice act and other applicable laws within this 
home state. Other states where the compact is in effect and 
where the nurse practices but does not live are called 
 remote states.  These remote states grant the nurse the privi-
lege to practice in their state as a provision of the interstate 
compact. The nurse practicing in the remote state is 
expected to practice within the scope of practice and 
according to the standards of the remote state. 

 This ability to hold valid licensure in multiple states 
has raised at least one challenge for nurses in compact 
states. State boards of nursing historically have assisted 
nurses in the state to be informed of changes in practice 
requirements and of scheduled meetings at which a nurse 

legal possession of medical marijuana: Alaska, Arizona, 
California, Colorado, Connecticut, Delaware, Hawaii, 
Iowa, Maine, Maryland, Michigan, Montana, Nevada, New 
Jersey, New Mexico, Oregon, Rhode Island, Vermont, and 
Washington, though any possession of marijuana remains 
illegal under federal law ( Controlled Substances Act, 2009 ). 
In a 2010 news poll by ABC News, it was noted that 81 per-
cent of Americans believed that  medical cannabis  should 
be legal in the United States ( Langer, 2010 ). 

 The majority of the patients for whom this medica-
tion has been approved suffer from cancer, AIDS, or glau-
coma. Positive effects of marijuana in these patients include 
reduction in nausea, increased appetite, reduced eye pres-
sure, and control of muscle spasms. Note, though, that 
merely having one of these illnesses is not sufficient; a 
licensed health care provider must recommend the use of 
marijuana for these patients. 

 Issues for nurses in this arena are numerous. Nurses 
are patient advocates, working to assist patients toward as 
healthy a state as is possible for the individual patient. 
Nurses are also educators, helping patients understand the 
positive and negative effects of medications so that they 
can make an informed decision about using the medica-
tions. With marijuana, this is even more important, as 
patients must realize that the consumption of marijuana 
violates federal law at the present time, though the U.S. 
Attorney General has indicated that “it will not be the pri-
ority to use federal resources to prosecute patient with 
serious illness or their caregivers who are complying with 
state laws on medical marijuana” ( Johnson, 2009 , para 5). 
Nurses must be true to themselves and their own ethical 
principles and decide for themselves how to best advocate 
for patients.  

  MUTUAL RECOGNITION COMPACTS 

 Advances in the health care delivery system have resulted 
in a variety of changes. One of the changes includes the 
increasing use of new telecommunication technologies. 
The new technologies are raising questions related to the 
regulation of health care. 

 Historically, regulation of health professionals has 
been a state-based function whereby each state or terri-
tory regulates the health care workforce within its geo-
graphic boundaries. Thus, all health care professionals 
practicing within a state or territory are required to be 
licensed by the jurisdiction in which they practice. 
With recent technologies, however, including telehealth 
consultation, telephone triage, and air transport nurs-
ing, to name but a few, practice is no longer limited by 
geographic boundaries. 

 As early as 1998, the ANA described  telehealth  as the 
removal of time and distance barriers for the delivery of 
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 Code of Ethics for Nurses  (2001) assists nurses in address-
ing these multiple ethical issues as they provide appropri-
ate and competent quality nursing care in the various 
health care settings. 

 Several ethical issues may also arise when working 
with complementary and alternative medicines (CAM). 
The first concerns the potential for adverse and harmful 
medication reactions. Often patients are afraid to reveal 
that they are using such therapies or may not realize the 
potential consequences from the use of such therapies 
when used in combination with more standard therapies. 
For example, the use of herbal remedies can either potenti-
ate or decrease the effectiveness of a variety of prescribed 
medications. Thus, nurses are cautioned to ask patients 
about their use of over-the-counter medications or other 
alternative modalities, and nurses need to help the patients 
understand why knowledge of such use is needed to ensure 
the patient’s optimal health care. 

 Further, the use of CAM medications may pose 
additional patient safety issues. Such safety issues often 
arise because vitamins and herbals are not regulated by 
the Food and Drug Administration as are brand-name 
and generic medications and food items. Additionally, 
there are no regulations regarding names and advertis-
ing; thus, consumers may believe that they are using 
therapies that target a specific disease or ailment when 
such is not the case or that they may be consuming mul-
tiple doses of the same chemical or herb under alterna-
tive names. Additional education is also needed because 
of the nonstandardization regarding mega-dosages of 
vitamins and the possibility that individuals are being 
harmed when they consume these mega-dosages. 

 Finally, the use of CAM can cause a clash in health 
care values between the health care provider and the 
patient. For example, how do health care providers 
respond to requests for nontraditional health care mea-
sures, such as the administration of some herbal remedy, 
in place of more traditional health care measures, such as 
medications that have been FDA approved for their spe-
cific condition or disease? 

 A second ethical issue that continues to affect nurses 
in clinical practice settings concerns a nurse’s right to 
refuse to give care to specific patients. Though some rights 
to refuse care exist on religious grounds and for some lim-
ited medical reasons, and the  Code of Ethics for Nurses  
(2001) mandates that nurses provide optimal patient care, 
there are concerns for the safety of the nurse and poten-
tially his or her family members should newer infectious 
diseases develop that place the nurse at risk. To whom do 
nurses owe a duty under these types of circumstances? To 
themselves, to their patients, to their family members, and/
or to the profession per se?      

licensed in that state may present feedback regarding pro-
posed changes in practice requirements. With nurses who 
are practicing in remote states rather than their state of 
residency, staying up-to-date with proposed changes in 
practice requirements becomes more challenging. 

 Additionally, both the state of residence and remote 
state boards of nursing must be able to take disciplinary 
action to protect the citizens, regardless of where the nurse or 
the patient is located. Both the state of residence and the 
remote state may take action to limit or stop the practice of an 
incompetent or unethical nurse in their state. The state of 
residence acts against the license per se, using probation, sus-
pension, or revocation as its mechanisms of action, and the 
remote state acts against the practice privilege granted by the 
compact by limiting or stopping the practice with a cease-
and-desist order. Both processes include due process of law, 
and the effects of both processes are essentially the same. 

 Perhaps this area remains the most problematic. 
Opponents of the compact continue to argue that nurses, 
working within the compact language, could find them-
selves subject to multiple investigations and disciplinary 
proceedings arising from one incident. All party states, 
home and remote, are granted broad powers regarding 
discipline, including the power to issue subpoenas. Thus, 
nurses could be required to bear the cost of investigation 
and disciplinary proceedings in all states involved with 
the incident. 

 The compact includes a coordinated licensure infor-
mation system (CLIS), which is an essential component of 
the interstate compact giving the compact state boards of 
nursing timely licensure and discipline information on 
each nurse. Known as the Nur sys  TM , all information 
involving any legal action is accessible to each nurse license 
compact state. Final actions on a nurse’s license that are 
publically available to all states via this reporting system 
are also available to the public for a small fee. The reporting 
system is used to notify the residency and remote states of 
any significant investigative information and any actions 
that may be placed on the nurses’ privilege to practice.  

  SOME ETHICAL CONCERNS 

 The ethical issue for nurses, in a variety of health care set-
tings, is one of multiple obligations coupled with responsi-
bility and accountability. The   Code of Ethics for Nurses  
(2001)  aptly describes these multiple obligations: to the 
patient, the patient’s family, the profession, society, and the 
nurse himself or herself. Such multiple obligations enhance 
dilemmas that can arise within any patient care setting, 
leaving the nurse to question whose ethics take prece-
dence and how one proceeds in a manner that takes into 
account all the various ethical values and possibilities. The 
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  Summary 

   •   Credentials are proof of qualifications, usually in 
written form, stating that an individual or an organi-
zation has met specific standards.  

  •   Professional licensure is the legal process by which 
an authorized authority grants permission to a quali-
fied individual or entity to perform designated skills 
and services in a jurisdiction in which such practice 
would be illegal without a license.  

  •   Each state, the District of Columbia, and territories 
of the United States have individual nurse practice 
acts, and the means of ensuring enforcement of nurse 
practice acts is through the state board of nursing or 
the state board of nurse examiners.  

  •   The board’s authority arises from various sources of 
law, including legislative, through the promulgation 
of rules and regulations; quasi-judicial, through hear-
ings; or administrative, through licensure control.  

  •   Mandatory licensure, required by all states, the District 
of Columbia, and the U.S. territories, requires that all 
persons who are compensated as a professional mem-
ber in nursing hold valid licensure as a registered nurse.  

  •   Nurse practice acts, which originated to protect the 
public at large, define the practice of nursing, give 
guidance within the scope of practice issues, and set 
standards for the nursing profession.  

  •   Elements of nurse practice acts include the definition 
of professional nursing, requirements for licensure, 
exemptions from licensure, means of ensuring licen-
sure across jurisdictions, disciplinary actions and 
due process requirements, and penalties for practic-
ing without a license.  

  •   Diversion programs allow the state boards of nursing 
to protect the public while complying with the 
Americans with Disabilities Act of 1990; rehabilita-

tion rather than a more disciplinary program is pro-
vided for nurses with substance abuse issues.  

  •   Multiple means, including standing orders, joint 
statements, and protocols, exist so that nurse practice 
acts articulate with medical practice acts.  

  •   Scope of practice issues address the actions or duties 
of a given profession and are defined by statute, rule, 
or a combination of statue and rule.  

  •   Nurse practice acts may be updated through amend-
ments, redefinitions, application of sunset laws, or 
total revision of the act.  

  •   Mandatory reporting of violations of the nurse prac-
tice act exists to protect the public’s health and safety 
through the discovery of unsafe or substandard nurs-
ing practice or conduct and is an expectation of all 
professional nurses.  

  •   Certification indicates a level of competence above 
minimum criteria for licensure and verifies that an 
individual has met certain standards of preparation 
and performance.  

  •   Complementary and alternative medicine (CAM), 
sometimes referred to as integrative medicine, are 
modalities not generally used by health care provid-
ers to treat illnesses such as therapeutic touch, bio-
feedback, guided imagery, acupuncture, massage 
therapy, and the medical use of cannabis.  

  •   Mutual recognition allows the nurse to have a valid 
nursing license in his or her state of residency and be 
able to practice in reciprocal states, subject to each 
state’s laws and regulations, through the nurse licen-
sure compact .   

  •   There are multiple and varied ethical concerns 
involved in the professional practice of nursing.    

  Apply Your Legal Knowledge 
   1.    How do nurse practice acts provide for consumer protection 

and for nursing advancement?   
   2.    Does the state board of nursing have the authority to change 

the practice of professional nursing?   

   3.    What are the main differences between licensure and creden-
tialing? Is that difference crucial to consumer protection?   

   4.    Are mutual recognition compacts needed in the professional 
practice of nursing?    

  YOU BE THE JUDGE 
 A nurse had been working in a critical care unit for more than 25 
years, gaining respect for her competence and dedication before 
suspicions began to gather that she was diverting narcotics for her 

own use. The acute care hospital had recently installed a “comput-
erized medicine cabinet” for enhanced distribution and better 
monitoring of narcotics. The cabinet recorded the nurse’s per-
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nurses testified that they often deviated from the physician’s order 
for an IM injection, electing to give the medication by an IV 
route. Finally, there was testimony that the hospital had no formal 
policy for which nurse was to document narcotics in the paper 
record when two nurses, such as a preceptor and a mentee, both 
had responsibility for the patient. The nurse who was suspended 
testified that she, too, frequently entered data into the paper 
record long after she had administered the medication and, in 
some rare instances, entered the data on the following day. 

  QUESTIONS 

   1.    Did the facility have sufficient evidence to suspend the nurse 
from their employee?   

   2.    How should the testimony of the other nurses in the unit 
affect the outcome of this case?   

   3.    What additional questions should the institution address 
before the court rules in this case?   

   4.    How would you have ruled in this case?     

sonal keypad code and the patient’s data before it could be 
unlocked and narcotics dispensed. The nurses were also required 
to document the narcotic usage by handwriting the patient’s 
name, medication, time, route, and dosage on a more traditional 
paper medication administration record (MAR). 

 Discrepancies were noted between this nurse’s patients’ 
electronic data for narcotic administration and the handwritten 
notations made on the paper record. The nurse was first ques-
tioned by her supervisors and then she was suspended, as they did 
not find her explanations credible. Her grievance was upheld by 
the arbitrator assigned to the case and the hospital appealed. 

 At trial, other nurses from the same unit testified that they 
frequently completed their paper record documentation during 
their breaks or at the end of the shift, often when they could not 
remember exactly what medications or dosages they had admin-
istered to patients. There was additional information that the 
nurses would electronically sign for narcotics, prepare IV drip 
bags in advance of when they were needed, and then discard these 
same IV bags when they were no longer required or the physi-
cians had changed the medication orders. Additionally, these 
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   2.   Describe some of the legal constraints to advanced 
professional practice encountered by nurses educa-
tionally and clinically competent to perform these 
roles, including the following: 
   scope of practice issues  
  reimbursement issues  
  malpractice issues  
  standards of care  
  prescriptive authority  
  hospital or admitting privileges    

   3.   Analyze means to overcome these legal constraints.  
   4.   Compare and contrast the current status of advanced 

nursing practice with that role in the future.  
   5.   Analyze selected ethical issues that may arise with 

advanced practice roles.   

  PREVIEW 

 Advanced nursing practice roles have expanded 
within the past few years so that there are six currently 
recognized advanced practice roles: nurse anesthetist, 
nurse midwife, advanced nurse practitioner, clinical 
nurse specialist, clinical nurse leader, and doctor of 
nursing practice. As these roles continue to evolve 
and expand, there is improvement of the quality of 
health care in a nation that is cost-conscious, yet 
demanding of access and quality care. 

 Nurses who work within these roles face multiple 
legal issues, especially in a world that is continuing to 
become more technologically advanced and 
complex. This chapter explores advanced practice 
roles, legal aspects related to the roles, and 
challenges that confront practitioners within the roles.  

  After completing this chapter, you 
should be able to: 
   1.   Outline the roles of advanced practice nurses, includ-

ing nurse anesthetists, nurse midwives, advanced 
nurse practitioners, clinical nurse specialists, clinical 
nurse leaders, and doctorate of nursing practice.  

 Advanced Nursing Practice Roles    

    Twelve 

  KEY TERMS 
  admitting privileges  
  advanced nurse 

practitioner  
  advanced practice roles  

  clinical nurse leader  
  clinical nurse 

specialist  
  direct access  

  doctor of nursing 
practice  

  nurse anesthetist  
  nurse midwifery  

  prescriptive authority  
  reimbursement  
  scope of practice  
  standard of care    
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registered nurses who have completed a formal program of 
clinical education in planning anesthesia care, administer-
ing anesthetic agents, and monitoring the anesthetized 
patient. Nurse anesthesia was the first expanded role in 
nursing to seek recognition via certification and education. 
All states require current certification through the Ameri-
can Association of Nurse Anesthetists for individuals to 
practice as certified registered nurse anesthetists (CRNA); 
to be allowed to write the certificate examination, applicants 
must have completed a master’s program. Beginning in 
2025, a Doctor of Nursing Practice (DNP) or a Doctor of 
Nurse Anesthesia Practice (DNAP) degree will be required 
for certification. 

 The earliest legal challenges to this role arose in the 
mid-1930s. In what has become a landmark decision, the 
California Supreme Court held that the giving of anesthe-
sia by nurses was not “diagnosing nor prescribing by nurses 
within the meaning of the California Medical Practice Act” 
(  Chalmers-Francis v. Nelson,  1936 , at 402). This holding 
allowed nurses to administer anesthesia within the scope of 
nursing practice.  

  Nurse Midwifery 

 The practice of  nurse midwifery  has its origins in the late 
1800s and early 1900s, though one of the most well known 
nurse midwives was Mary Breckenridge, who developed 
the Frontier Nursing Service in Kentucky in 1925. At that 
time, midwifery was becoming a regulated, legally recog-
nized profession through state legislative enactments. 
Before such state enactments, the art of midwifery was a lay 
art, practiced by women who learned about childbirth 
either by their own experiences or through others trained 
in the art. After the state enactments, the art of midwifery 
became more common among nurses. The first nurse mid-
wifery educational program was opened in 1932 at the 
Maternity Association of New York City ( Varney, Kriebs, & 
Gegor, 2004 ). 

 Although nurse midwifery practice is legal in all 50 
states and the District of Columbia, the practice of nurse 
midwifery still has some legal uncertainties. Authorization 
of nurse midwifery may be found in nurse practice acts, 
medical practice acts, rules and regulations specific to 
nurse midwives, allied health laws, public health laws, or a 
combination of any of these. Some states, depending on 
the jurisdiction, also regulate nurse midwifery through 
state agencies. 

 The practice of nurse midwifery involves the inde-
pendent management of essentially normal prenatal, 
intrapartum, postpartum, and gynecological care of 
women, as well as the care of normal newborns. Certi-
fied nurse midwives (CNMs) provide family planning 

     HISTORICAL OVERVIEW OF ADVANCED 
NURSING PRACTICE ROLES 

 Early in America’s history, women were fulfilling the role of 
autonomous nursing practitioners and midwives ( Reverby, 
1987 ). During the late 1800s, physicians usurped the 
autonomous health care deliverer status that prevails today. 
This was accomplished through state medical practice acts 
and the strong organizational structure of the American 
Medical Association ( Stevens, 1971 ). The modern 
 advanced practice roles  originated in the late 1960s and 
early 1970s when the shortage of primary physicians led to 
new initiatives to meet America’s health care needs. 

 Today, advanced nursing practice encompasses six 
distinct practice roles, although the advent of doctoral 
education for advanced practice nursing may cause 
these distinct roles to change significantly in the future. 
The hallmark of most of these roles is that nurses have 
the ability to combine the caring role of the nurse with 
the more traditional curing role of the physician. Inter-
estingly, the roles that nurses performed generally 
became their occupational titles. While a specialized 
body of knowledge and an academic degree rather than 
a title distinction are required for these roles, for the 
most part advanced practice nurses are still known by 
these occupational titles. 

  Nurse Anesthetist 

 Perhaps the oldest of the expanded roles in nursing is that 
of the  nurse anesthetist . The earliest known nurse anes-
thetist was Catherine S. Lawrence, who provided this care 
during the American Civil War. Sister Mary Bernard, rec-
ognized as the first “official” nurse anesthetist, was 
administering anesthesia as early as 1877 at St. Vincent’s 
Hospital in Erie, Pennsylvania ( American Association of 
Nurse Anesthetists, 2007 ). Agatha C. Hodgins, who 
served as a nurse anesthetist in Cleveland, Ohio at the 
turn of the twentieth century, was well known for her 
ability to administer anesthesia and for teaching doctors 
and nurses her techniques ( Mannino, 1982 ). The first for-
mal program for nurse anesthetists was at St. Vincent’s 
Hospital in Portland, Oregon; the program opened in 
1909 ( Thatcher, 1953 ). 

 Multiple wars, including the two world wars and the 
Korean, Vietnam, and Iraq wars, increased the need for 
nurses proficient in administering anesthesia. Both at home 
and on the war front, nurses were needed to expand the 
numbers of medical personnel giving anesthesia. The physi-
cian shortage of the early 1960s continued to support the 
need for this expanded nursing role, and additional schools 
of nurse anesthesia quickly opened. Nurse anesthetists are 
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 Legal challenges for this role have included scope-of-
practice issues, much like the challenges to nurse anesthe-
tists and nurse midwives. Though one early case upheld the 
suspension of a nurse’s license for treating patients without 
a physician’s supervision (  Hernicz v. State of Florida, 
Department of Professional Regulation,  1980 ), other cases 
have upheld the right of the nurse to practice as an 
advanced nurse practitioner (  Bellegie v. Board of Nurse 
Examiners,  1985 ;   Sermchief v. Gonzales,  1983 ). Idaho was 
the first state to enact specific legislation defining and pro-
moting the independent role of the advanced nurse practi-
tioner in 1971.  

  Clinical Nurse Specialist 

 Although the major development of the  clinical nurse spe-
cialist  role occurred during the 1960s and 1970s as changes 
in nursing science and practice were rapidly developing, 
the first program was started by Rutgers University in 1954. 
The concept of a master’s level nurse prepared as a special-
ist in a clinical area was a departure from the then-tradi-
tional functional preparation in teaching, administration, 
and supervision. The role of the clinical nurse specialist 
(CNS) emerged as a means of improving the quality of 
nursing care provided to patients and their families at a 
time when significant advances in technology paralleled 
advances in specialty medicine, primarily cardiovascular 
and pulmonary surgical specialties. 

 This role evolved in response to needs expressed by 
both patients and nurses. Traditionally, as nurses advanced 
in education and experience, they moved away from the 
bedside and entered either administrative or educational 
roles. Nurses with advanced nursing knowledge and skills 
who attempted to remain in staff positions in institutions 
usually failed due to the economics of the hospital because 
it was more cost-efficient to have staff nurses and licensed 
practical nurses give direct patient care. 

 Several schools of nursing began to offer curricula 
that would allow nurses to obtain an advanced nursing 
degree and to specialize in clinical nursing so that these 
nurses could continue to work directly with patients, fam-
ily members, and staff. The specialization also allowed the 
nurse to be proficient in teaching, research methodology, 
and consultation. This allowed the CNS not only to be 
directly involved with patient care, but to be indirectly 
involved with increasing the quality of nursing care 
throughout the institution. 

 CNSs are expert clinicians in a specialized area of 
nursing practice, with CNS practice occurring in settings 
across the health care delivery continuum. This specialty 
may be defined in terms of a population (pediatrics, geron-
tology), a setting (critical care, home health care), a disease 

and birth control counseling and normal gynecological 
services such as physical examinations and preventive 
health screenings. Working in acute care settings, free-
standing clinics, health departments, ambulatory care 
facilities, and physician offices, CNMs offer holistic, 
continuous care; education of women through the child-
bearing period and years; and primary care for women’s 
health needs. CNMs offer an alternative childbearing 
experience to the low-risk patient. 

 As with nurse anesthesia, the earliest cases in nurse 
midwifery addressed the issue of whether the practice con-
stituted the practice of medicine. The case of   People v. 
Arendt  (1894)  held that the midwife in question was guilty 
of practicing medicine without a license. Since that time, 
nurse midwives have worked to develop a clear definition 
of the status of the role of nurse midwife.  

  Advanced Nurse Practitioners 

  Advanced nurse practitioners  (ANPs) are advanced prac-
tice registered nurses (APRNs) who have completed gradu-
ate -level education at either the master’s or doctoral level. 
This role began in 1965 when Drs. Loretta Ford and Henry 
Silver initiated a program at the University of Colorado 
that placed nurses in new practice settings and increased 
their traditional patient care responsibilities. Goals of the 
ANP movement were to prepare nurses with a master’s or 
doctoral degree for independent expert clinical practice, 
teaching, and research. Long-term goals included increased 
access to quality health care as well as expanded use of 
nursing skills in health assessment, health promotion, dis-
ease prevention, and health maintenance. Viewed as pri-
mary health care providers, the emphasis focused on care 
of the patient and his or her family. 

 Today, ANPs are nurses who have specialized in one 
or more practice specialties, including gerontology, wom-
en’s health, family health, pediatric health, school health, 
home care, adult health, acute care, psychiatric and men-
tal health, oncology, or emergency care nursing. Most 
ANPs provide primary care to low-risk patients and many 
serve as the primary health care provider. Practitioners 
work in acute care settings, ambulatory settings, occupa-
tional settings, college and university student health set-
tings, long-term care facilities, assisted living facilities, 
public health departments, nursing service centers, physi-
cian offices, or their own offices. ANPs may work inde-
pendently, in a peer relationship with physicians, or 
dependently under the physicians’ standing or direct 
orders. Depending on the state nurse practice act, the 
ANP may independently diagnose, treat, and prescribe 
for a given patient or may be limited to managing the care 
of the patient as a delegated role. 
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Association of Colleges of Nursing (AACN) began conven-
ing taskforces to identify means to improve the quality of 
patient care and to determine how best to prepare nurses 
for skills and competencies that were needed to compe-
tently care for patients in an ever more complex health care 
delivery system ( Tornabeni & Miller, 2008 ). This new role 
was envisioned by the AACN to be a person who “designs, 
implements, and evaluates client care by coordinating, del-
egating, and supervising the care provided by the health 
care team, including licensed nurses, technicians, and 
other health professionals” ( AACN, 2005 , paragraph 2). 
Further, the AACN challenged the nursing profession to 
produce quality graduates who: 

   •   Are prepared for clinical leadership in all health care 
settings;  

  •   Are prepared to implement outcomes-based practice 
and quality improvement strategies;  

  •   Will remain in and contribute to the professions, prac-
ticing at their full scope of education and ability; and  

  •   Will create and manage microsystems of care that 
will be responsive to the health care needs of indi-
viduals and families. ( AACN, 2007 , p.  5 )   

 Today, the CNL, educated at the master’s degree level, is an 
individual prepared as an advanced generalist. CNLs have 
a unique set of competencies that are applicable to any 
health care setting. These competencies include patient 
and caregiver advocate, team manager, information man-
ager, systems manager/risk anticipator, clinician, outcomes 
manager, and educator. Inherent in the role is the ability of 
the CNL to coordinate and facilitate the multiple services 
and disciplines that impact the patient and the quality of 
his/her care as well as ensure the delivery of evidence-
based care. Communications, patient and interdisciplinary, 
are critical for quality patient care. The role of the CNL 
“focuses on understanding the interdependency of all dis-
ciplines providing care and the need to utilize the expertise 
of the team in order to effectively capitalize on the intel-
lectual capital that exists within a highly educated work-
force” ( Tornabeni & Miller, 2008 , p.  611 ). 

 Acceptance of this role in nursing continues to 
evolve. The Veterans Affairs facilities have been the pri-
mary health care institutions to embrace this role. The per-
ception within the Veterans Affairs network is that CNLs 
work well in a collaborative relationship with other health 
care providers and that they are well positioned to design 
care maps for clients in these institutions ( Nelson, 2010 ). 
Conversely, the position statement released by the National 
Association of Clinical Nurse Specialists (NACNS) viewed 
the role as duplicative to that of the CNS; that impression 
has not changed since it was first voiced ( NACNS Update 
on the CNL, 2005 ). As the role matures and research data 

or medical subspeciality (diabetes, oncology), a type of 
care (rehabilitative, psychiatric and mental health), or a 
type of problem (pain, wound care). In addition to pro-
viding direct patient care, the CNS influences care out-
comes by providing expert consultation for nursing staff 
and by implementing improvements in health care deliv-
ery systems. In 1974, at the American Nurses Association 
(ANA) Congress for Nursing Practice, the role was 
defined as requiring a master’s degree in nursing, though 
today the role is moving toward doctoral degree entry. 
Certification for CNSs is afforded by a number of certifi-
cation corporations, including the American Nurses Cre-
dentialing Center, the Oncology Nursing Certification 
Corporation, the Rehabilitation Nursing Certification 
Board, and the American Association of Critical-Care 
Nurses Certification Corporation. 

 Traditionally, subroles of the CNS are divided into 
two broad categories: (1) direct care functions, which 
include expert practitioner, role model, and patient advo-
cate; and (2) indirect care functions, which include 
change agent, consultant or resource person, clinical 
teacher, researcher, liaison, and innovator. Today, the 
CNS’s roles include those of case manager, coach, systems 
coordinator, and gatekeeper. In these newer subroles, the 
CNS can contribute to improved quality and cost-effec-
tive services during the transition of health care delivery 
from the acute care setting to community, integrated, 
seamless health care. The involvement of the CNS in 
these roles is predictable given the clinical nurse special-
ist’s history as change agent. All of the roles may be inde-
pendent, collaborative, or supervised, depending on the 
state nurse practice act. 

 Additionally, the roles of the ANP and the CNS are 
beginning to blend, so that it is often difficult to distin-
guish the two roles. Similar to nurse practitioners, CNSs 
work in a variety of practice settings, including acute care 
settings, mental health settings, long-term care facilities, 
home health settings, public health departments, college 
and university student health settings, hospice settings, 
physicians’ offices, and their own offices. CNSs may have 
independent prescriptive authority, provide primary or 
secondary care, and have admitting privileges. A trend is 
toward using a more general title to include both CNSs 
and ANPs.  

  Clinical Nurse Leader 

 The  clinical nurse leader  (CNL) evolved as a direct result 
of the continuing nursing shortage at the end of the twenti-
eth century, increasing numbers of identified errors in 
health care delivery, and fragmentation of care, primarily 
in acute care facilities. Beginning in 2000, the American 
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  LEGAL LIABILITY OF EXPANDED 
NURSING ROLES 

 In some ways, professionals practicing in expanded nurs-
ing roles have dual legal liabilities. First, they are licensed 
to practice by the state board of nursing and are account-
able for its rules and regulations. Second, these same pro-
fessionals have acquired advanced standing under the 
state nurse practice act, public health laws, or other state 
laws, and are accountable for this independent or interde-
pendent role. Several questions arise from a legal perspec-
tive regarding the potential liability of the practitioner in 
an expanded role. Most of the questions come under the 
overall classification of standards of care and scope of 
practice issues.  

  SCOPE OF PRACTICE ISSUES 

 A major legal issue is the permissible  scope of practice  ,  
which refers to the permissible boundaries of practice for 
a health professional, as defined by statute, rule, or a com-
bination of statute and rule, and which defines the actions 
and duties of nurses in these roles. Physicians were the 
first professionals in virtually all states to define their 
scope of practice and, by the 1800s, had defined medicine 
to include curing, diagnosing, treating, and prescribing. 
Physicians also ensured against interference in their prac-
tice by incorporating provisions that made it illegal for 
anyone not licensed as a physician to perform acts 
included in their definition. 

 Nurses gained legal control of their profession in the 
early 1900s. By 1930, all states had passed nurse practice 
acts. Autonomous practice was defined as supervision of 
patients, observation of symptoms and reactions of 
patients, and accurate recording of patient information. 
The remainder of the nursing scope of practice was defined 
as complementary (interdependent) or dependent on the 
physician. With the advent of advanced nursing practice, it 
became apparent that such a definition of scope of practice 
would prevent independent practice, and several courses of 
action were undertaken to remedy the situation. 

can be collected on the outcomes of the CNLs practice, 
these two roles may become more collaborative.  

  Doctor of Nursing Practice 

 The  doctor of nursing practice  (DNP) degree is a practice-
focused doctoral program designed to prepare experts in 
specialized advanced nursing practice. DNP programs 
focus in practice that is innovative and evidence-based, 
reflecting the application of research findings to clinical 
practice. Though the degree program varies according to 
educational institution, the program generally includes 
an advanced practice role as a nurse practitioner, nurse 
anesthetist, nurse midwife, or clinical nurse specialist, 
leadership, and application of clinical research. Some 
institutions have expanded the program to include 
nurses who specialize as nursing educators and health 
administrators. 

 The DNP has evolved since the first professional 
nursing doctorate program, the doctor of nursing (ND), 
was initiated by Francis Payne Bolton School of Nursing at 
Case Western Reserve University in 1979. Benefits of the 
DNP program include the following: 

   •   Development of needed advanced competencies for 
increasingly complex practice, faculty, and leader-
ship roles;  

  •   Enhanced knowledge to improve nursing practice 
and patient outcomes;  

  •   Enhanced leadership skills to strengthen practice 
and health care delivery;  

  •   Better match of program requirements and credits 
and time with the credential earned;  

  •   Provision of an advanced educational credential for 
those who require advanced practice knowledge but 
do not need or want a strong research focus;  

  •   Enhanced ability to attract individuals to nursing 
from nonnursing backgrounds; and  

  •   Increased supply of faculty for practice instruction. 
( AACN, 2004 , p.  4 )   

 Additionally, transitioning advanced practice nurs-
ing to the doctoral level makes it similar to other profes-
sional practice doctorates such as are awarded to graduates 
in medicine, pharmacy, dentistry, physical therapy, and 
psychology. With the development of DNP programs, it is 
envisioned that the master’s degree entry for specialized 
advanced nursing practice will cease to exist and that the 
DNP will be the preferred preparation for specialty prac-
tice. Since the advent of degreed programs in the early 
2000s, the number of DNP programs nationwide is 184, 
with an additional 100 programs indicating that they are in 
the planning stages ( AACN, 2012 ).       

  EXERCISE 12–1 

 Investigate the use of advanced practice nurses within your area. 
What are the state requirements concerning these roles? What 
types of educational requirements exist for these roles? How do 
these nurses function in the community and hospital health 
care delivery systems? Are the state nurses association and/or 
other professional organizations working to expand the role of 
these nurses?    
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 A second means of expanding the legal scope of 
practice is through court decisions that define the nature of 
the advanced nurse practitioner’s role. Two significant 
decisions have been made in this area, and they remain the 
landmark cases today.   Sermchief v. Gonzales   ,  a 1983 Mis-
souri Supreme Court decision, held that the Missouri legis-
lature, when it enacted the nurse practice act, had intended 
to avoid statutory constraints on the evolution of new nurs-
ing roles and thereby gave ANPs practice authority through 
the broad wording of professional nursing. In actuality, the 
court found that professional nurses in that jurisdiction 
had the right to practice within the limits of their educa-
tion and experience. 

 In  Sermchief,  a group of advanced nurse practitioners 
were routinely providing gynecological care, including 
routine Papanicolaou test (Pap smears), pregnancy testing, 
and birth control measures, pursuant to protocols jointly 
developed by nursing and supervising physicians. The Mis-
souri Nurse Practice Act did not require direct physician 
supervision, but defined professional nursing in more gen-
eral terms, according to specialized education, judgment, 
and skill. A group of physicians, predominantly those 
whose practice had declined because of the advent of the 
ANPs’ practice, brought suit claiming that the nurses, 
rather than practicing nursing, were instead engaged in the 
illegal practice of medicine. In a lengthy decision, the court 
held that the advanced nurse practitioners were indeed 
practicing within the scope of their education and skills 
and within the scope of nursing as the Missouri legislature 
had intended. 

  Sermchief  was a significant decision for nursing. A 
second significant decision was   Bellegie v. Board of Nurse 
Examiners  (1985) . In that case, the Texas Medical Associa-
tion and the Texas Hospital Association challenged the 
authority of the Texas Board of Nurse Examiners to pro-
mulgate rules and regulations regarding advanced nursing 
practice within the state. In finding for the Board of Nurse 
Examiners, the court held that the Board’s regulatory 
authority was not limited to regulating titles, but extended 
to regulating the activities and education of nursing within 
their jurisdiction. 

 These two decisions clearly began the establishment 
of nursing’s legal status as a full-fledged, independent pro-
fession. If nursing is to continue to expand as a truly auton-
omous professional role, then nurses must work at state 
and national levels to promote the most effective use of the 
advanced practice nurses. 

 A newer case that echoes the holdings of  Sermchief  
and  Bellegie  is   Barkes v. River Park Hospital  (2008) . In that 
case, a patient presented to the emergency center com-
plaining of pain in his left forearm and hand; he had been 
chopping wood in his back yard for the previous 3 hours. 

 One means of increasing the scope of practice is by 
amending or totally altering state nurse practice acts. 
States began to accomplish this by promulgating rules 
and regulations to expand the scope of practice. In 1971, 
Idaho became the first state to broaden its definition of 
nursing to statutorily include diagnosis and treatment as 
part of the scope of practice of the ANP. Although the 
intent of the statute was clear, the statute required that 
acts of diagnosis and treatment be authorized by rules 
and regulations jointly developed by the boards of nurs-
ing and medicine, and that all institutions employing 
ANPs develop policies and guidelines for their practice. 
This latter requirement resulted in constraints in the 
practice for ANPs. 

 Currently, all states and the District of Columbia 
have enacted legislation regarding the ANP’s scope of 
practice. All 50 states plus the District of Columbia have 
ANP title protection. In 23 states and the District of 
Columbia the board of nursing has sole authority for 
ANP scope of practice and there are no statutory or regu-
latory requirements for physician supervision, collabora-
tion, or direction. Another 20 states give the sole 
authority to the state board of nursing for scope of practice 
issues, but has a requirement for physician collaboration. 
Three states (Florida, South Carolina, and Tennessee) 
require physician supervision although the board of 
nursing has sole authority for scope of practice issues. 
The final four states (Mississippi, North Carolina, South 
Dakota, and Virginia) mandate that both the board of 
nursing and the board of medicine have authority for the 
ANP’s scope of practice. 

 An emerging means for states to further regulatory 
control is through the Consensus Model for Advanced 
Practice Registered Nurse (APRN) Regulation: Licensure, 
Accreditation, Certification, and Education. The model 
was jointly developed by the National Council of State 
Board of Nursing and the APRN Consensus Work Group 
in 2008, culminating a 4-year endeavor that begins to help 
states standardize regulatory language intended to improve 
access to patient care by eliminating practice barriers. Basi-
cally, the report includes a definition of the APRN, with a 
definition of an APRN specialty that allows the profession 
to meet future patient and nursing needs; a broadly worded 
definition of the educational requirements for the APRN; a 
model of regulation for APRN education and certification 
that is based on nationally recognized and accepted stan-
dards; and uniform recommendations for state licensing 
bodies ( Consensus Model for APRN Regulation, 2008 ). To 
date, no state has fully implemented the model, though 
approximately 20 states indicate that they are considering 
implementation of at least one of the four areas delimitated 
in the model. 



230 Part 4 • Impact of the Law on the Professional Practice of Nursing

there are 16 states that have opted out of this requirement: 
Alaska, California, Colorado, Idaho, Iowa, Kansas, Min-
nesota, Montana, Nebraska, New Hampshire, New Mex-
ico, North Dakota, Oregon, South Dakota, Washington, 
and Wisconsin. 

 A fourth method of expanding ANPs scope of prac-
tice is through changes in state laws. An example of 
expansion of the nursing scope of practice occurred in 
Massachusetts in February 2012 with the passage of 
House Bill 3815, authorizing nurse midwives to issue 
written prescriptions and eliminating the requirement for 
CNMs to practice as part of a team that requires a licensed 
physician. CNMs may now practice more independently 
within the health care system, working with obstetricians 
and gynecologists as consultants or referring patients 
as appropriate. 

  Reimbursement Issues 

 At the federal level, scope of practice issues is also tied to 
 reimbursement  issues. One of the most significant pieces 
of legislation for advanced practice nursing was the pas-
sage of Medicare reform in 1997 (Balanced Budget Act of 
1997). That piece of legislation included Medicare reim-
bursement for both ANPs and CNSs, regardless of geo-
graphic setting. Effective January 1, 1998, services are 
reimbursable by Medicare, if the same services were eligi-
ble for reimbursement if provided by a physician and the 
services are within the scope of practice of the ANP and 
the CNS. The true significance of the decision was to dis-
avow the payment for services only if they were in “rural 
settings,” narrowly defined to mean a nonmetropolitan 
statistical area county. Also significant was that the ANP 
or CNS may function in a variety of clinical settings, 
including nursing homes, which had previously been a 
restricted area for reimbursement. Finally, the legislation 
was significant in that the “collaborative” practice deferred 
to collaborative as defined by state nurse practice acts, 
rather than the more restrictive language of the federal 
government ( Rules and Regulations, 1998 ). 

 One limitation in the legislation was the reim-
bursement for ANPs and CNSs at 85 percent of the phy-
sician reimbursement for the same service. While this 
was basically the same payment provision that existed 
under the current insurance codes for reimbursement in 
states that allowed such reimbursement, it continued to 
devalue the service of the nurse providing services iden-
tical to those of their physician counterparts ( Balanced 
Budget Act of 1997 ). 

 Interestingly, the passage of the Medicare Reim-
bursement Reform Bill as part of the Balanced Budget Act 
of 1997 addressed (though not necessarily satisfactorily) 

He was examined by an NP, who noted no pain or tender-
ness in the arm above the elbow, no shortness of breath and 
no pain in his jaw, shoulder, or chest. His vital signs were 
blood pressure 130/78, pulse 100, and respirations 20. 

 The NP then consulted with the emergency care 
physician, but the physician did not examine the patient. 
They concurred that the patient had a minor musculo-
skeletal pain from overexertion and he was discharged. 
At home, the patient collapsed and died from an acute 
myocardial infarction. His wife then sued the hospital 
for negligence. 

 At the trial level, the court noted that the hospital 
had changed its policies regarding NPs in order to maxi-
mize their utilization in the emergency center. NPs in 
this setting now examined and treated patients, con-
sulted with the emergency center physician as needed, 
and, in collaboration with the physician, decided which 
patients need to be seen by the physician, which patients 
needed additional care from specialists, and who could 
be treated and discharged. This, said the court, was 
appropriate utilization of NPs who were educated and 
experienced primary care providers. 

  Ethical Scenario 12–1 

 Advance Practice Roles 

 Review the facts of  Sermchief, Bellegie , and  Barkes , the 
three legal cases described in the text that concerned 
the roles of advanced practice for nurses. Using the eth-
ical principles of beneficence, justice, and autonomy, 
outline these principles from the perspective of the 
patients, the advanced practice nurses, and the physi-
cians. How are the ethical principles for these three 
groups similar and how do they differ? Does your anal-
ysis of the ethical principles involved agree with the 
court’s determination that advanced nurse practitioners 
are experienced and educated primary care providers?  

 A third means of expanding the advanced practice 
nurses’ scope of practice is through federal enactments. For 
example, in 2001, the Centers for Medicare and Medicaid 
Services published a notice that it intended to drop the cur-
rent physician supervision requirement for CRNAs from 
its conditions of participation for hospitals and ambulatory 
centers. The requirement remains in effect in individual 
states until the governor of the state where the facility is 
located sends a formal letter to federal authorities attesting 
that the governor, in consultation with the state boards of 
medicine and nursing about issues of access to and quality 
of anesthesia services, has determined it is in the state’s best 
interest to opt out of the current supervision. Currently 
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naming CNLs or DNPs have yet to be decided, though they 
may already be filed in individual states. Reviewing the 
current cases naming other advanced practice nurses will 
assist all ANPs, including CNLs and DNPs, in understand-
ing the full potential of legal liability. 

 Recent cases naming CNMs have generally centered 
on the following causes of action: failure to obtain a com-
plete history (  Avila v. New York Health and Hospitals Cor-
poration,  2007) ; delay in referring the patient for a timely 
cesarean section (  Coleman v. Martinez , 2007 ;   Confidential 
v. Confidential , 2008a ;   Ehtemam v. Kaiser Permanente,  
2008 ;   Oram v. de Cholnoky , 2008 ;   Private Bank v. Sherman 
Health Systems , 2010 ); failure to refer when CNM’s scope of 
practice was exceeded (  Albini v. Connecticut Medical Board , 
2011 ;   Williams v. Hemphill , 2010) ; failure to follow the 
American College of Obstetrics and Gynecology standards 
(  Fitzhugh v. St. Luke’s South Hospital , 2007 ); and failure to 
monitor a patient receiving Pitocin (  Tremain v. United 
States , 2007 ). 

 APRNs have seen the numbers and severity of mal-
practice claims rise in the past few years. Recent cases 
naming APRNs have also involved issues surrounding 
obstetrical care (  Infant v. Hospital,  2007 ), reporting of child 
abuse (  Massenberg v. Richardson , 2011 ), abuse of an infant 
(  Chapa v. United States , 2006 ), misdiagnoses or delay in 
correct diagnoses (  Beard v. Hatch , 2010 ;   Confidential v. 
Confidential , 2009 ;   Confidential v. Confidential , 2010a ; 
  Confidential v. Confidential,  2010b ), and failure to ade-
quately screen patients (  Hilliard v. McIntyre , 2007,  and   In re 
Nicholas,  2005 ).   

  STANDARDS OF CARE 

 The question that arises frequently in negligence cases is 
what legal  standard of care  ,  or duty of care, is to be 
applied to nurses in expanded roles. Nurses who perform 
functions and actions traditionally recognized as medical 
should be familiar with court decisions concerning stan-
dards of professional care. Earlier cases mainly held that 
nurses in expanded roles are held to the medical standard 
of care (  Harris v. State through Huey P. Long Hospital,  
1979 ;   Hendry v. United States,  1969 ).   Whitney v. Day, 
M.D., and Hurley Hospital  (1980)  held that nurse anesthe-
tists are professionals who have expertise in an area akin 
to the practice of medicine. Some courts of law continue 
to hold that “nurses performing medical services are sub-
ject to the same standards of care and legal responsibili-
ties as physicians” (  Hypolite v. Columbia Dauterive 
Hospital , 2007 , at 2851006). 

 Because their responsibilities lie in an area of medi-
cal expertise, the standard of care is to be based on the skill 
and care normally expected of those with like education 

the three main issues that ANPs have continually included 
in their lobbying efforts: 

    1.   Elimination of restrictions that allow nurses to prac-
tice only in certain geographic settings (for example, 
rural and undeserved areas)  

   2.   Elimination of requirements that make nurses 
dependent on physician supervision or collaboration  

   3.   Establishment of requirements that same services 
should result in same payments by insurers and 
third-party payers, regardless of the specialty or pro-
fession of the provider.   

 Though reimbursement remains a central factor in inde-
pendent practice, many ANPs continue to bill using a phy-
sician’s name for reimbursement rather than directly 
billing for third-party reimbursement. A major reason for 
this practice is that using the physicians’ codes ensures 
that reimbursement can be billed at 100 percent rather 
than the 80 to 85 percent compensation rates for similar 
ANP services.  

  Malpractice Issues 

 Malpractice lawsuits involving advanced nurse practitio-
ners raise inevitable questions about whether the nurse 
involved was performing an activity that was: 

    1.   Generic to nursing and thus within the nursing scope 
of practice  

   2.   A medical activity that is permitted by law as germane 
to the advanced practice nurse’s scope of practice  

   3.   A medical activity not within the scope of practice of 
the advanced practice nurse  

   4.   A nursing activity that overlaps with a medical activity   

 Additional questions center on the elements of malpractice 
such as the duty owed the patient, breach of that duty as 
owed, foreseeability, causation, injury, and damages. 

 If the activity involved in the lawsuit was purely a 
nursing function, then nurses will serve as expert witnesses 
in determining the standard of care owed the patient. If the 
activity was a medical function not allowed within the 
nurse scope of practice, the expert witness will testify to 
medical standards of care. As the next section illustrates, 
the courts and nursing are still struggling with standards of 
care when the activity involved is a nursing function that 
overlaps with a medical function as opposed to an activity 
allowable within the scope of the advanced practice nurse. 

 Some of the more recent cases filed naming advanced 
practice nursing include APRNs, CRNAs, and CNMs; 
these lawsuits are increasing in all jurisdictions as the num-
bers of ANPs become more prominent. As one would 
expect, given the relative newness of these roles, lawsuits 
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(greater than 6 percent), then a urine specific gravity is 
required and additional laboratory tests completed. Addi-
tionally, this child should not be discharged, but kept in a 
supervised setting until the dehydration is significantly 
treated, whether with oral or intravenous fluids. Finally, 
detailed oral and written discharge instructions must be 
given to the parents. 

 The court then delineated each and every instance 
where the PNP’s actions or failure to act fell below the 
standards of care for this patient. Finally, the court then 
ruled that the standard of care expected of the emergency 
center physician was the same as that for the PNP. Both 
the PNP and the emergency center physician were found 
liable for the death of this child, noting that Texas is a state 
where nurse practitioner practice has a requirement for 
physician collaboration. 

 Additional recent lawsuits involving ANPs also cen-
tered on standards of care, though the cases did not also 
distinguish physician standards of care (  Confidential v. 
Confidential,  2008b ;   Flax v. Quitman County Hospital , 
2011 ;   Immediato v. United States , 2008 ;   Langwell v. Albe-
marie Family Practice,  2010 ;   O’Hare v. Bastarache,  2009 ). 
In  Confidential , the 35-year-old patient, 33 weeks preg-
nant with her first child, presented to the emergency cen-
ter, stating that she had noticed a significant reduction in 
fetal movement over the past few days. A comprehensive 
examination was done; the nurse noted that the patient 
had an elevated blood pressure, proteinuria, pitting 
edema, and the fact that the fetus was in a breech posi-
tion. The nurse also noted that she was unable to detect a 
fetal heart tone. She relayed these findings to the clinic’s 
nurse midwife, who did not examine the patient herself or 
order a nonstress test. A nonstress treat was performed 
the following day and an immediate cesarean section was 
done. The baby now has profound neurological deficits. A 
settlement for $5,000,000 was paid to the parents. In 
 O’Hare , the CNM failed to follow the standard of care 
when using the McRoberts maneuver during the delivery 
of a fetus, which resulted in the mother’s inability to 
ambulate postpartum. 

 In  Flax , the ANP, who was the senior practitioner in 
the hospital’s emergency center, received a phone call 
regarding an intoxicated individual who was being detained 
by police officers in the hospital’s parking lot. The police 
officers were requesting information about what actions 
they should take with the intoxicated man. Without exam-
ining the individual, the ANP said she knew of no other 
cure for drunkenness than sleep; the officers then trans-
ported the patient to jail. Within 8 hours, the patient was 
returned to the hospital where he died of a cardiac arrest. 
The court, in finding that there was some liability for this 
patient’s demise, noted that, at the very least, the patient 

and expertise. This fact was first elaborated in a 1925 
case  (   Olson v. Bolstad  ) ,  which disallowed any liability on 
the part of the physician involved and found that the 
nurse midwife was solely negligent. While that court also 
set the medical standard as the standard of care for the 
midwife, it specifically stated that the physician incurred 
no liability in relying on the midwife to perform her 
duties properly. 

   Fein v. Permanente Medical Group  (1985)  was one of 
the first cases to disagree with this line of holdings. In  Fein,  
the court set the standard of care for the ANP. In that case, 
a patient was misdiagnosed by an ANP and, subsequently, 
by a physician as having muscle spasms rather than a myo-
cardial infarction. After examining the patient and obtain-
ing a history, the nurse diagnosed muscle spasms and gave 
the patient a prescription for Valium. The court labored to 
find that the ANP was held to the standard of a nurse prac-
titioner performing diagnosis and treatment, not to the 
standard of a physician performing diagnosis and treat-
ment. Specifically, the court held that “the examination or 
diagnosis cannot be said—as a matter of law—to be a func-
tion reserved to physicians rather than to registered nurses 
or nurse practitioners” (  Fein v. Permanente Medical Group,  
1985 , at 140). Therefore, a physician working with ANPs or 
an ANP functioning in a similar setting would be qualified 
to establish the standard of care. 

 Recent court cases continue to debate the topic of 
standards of care for ANPs. One of the more detailed cases 
in this area is   Benish v. Grottie  (2009) . In this case, the par-
ents of a 22-month-old infant filed a lawsuit when the child 
died from severe dehydration 12 hours after being dis-
charged from the acute care facility’s emergency center. 
During the trial, expert testimony regarding the standards 
of care for an emergency center physician and a pediatric 
nurse practitioner (PNP) was presented. 

 The court delineated in great detail the standards of 
care for a PNP treating a nearly 2-year-old child in the 
emergency center with a history of nausea and vomiting. 
The standards required that the PNP understand that chil-
dren with electrolyte and fluid disorders require meticu-
lous diagnostic skills, because serious illness may be 
overlooked with cursory examination or treatment. 

 Essentially, the standard of care requires that the 
nurse practitioner obtain a complete and accurate history, 
including the duration, severity, and quantity of the vomit-
ing and diarrhea, presence or absence of a fever, and the 
child’s recent food and fluid intake. The physical examina-
tion must include assessment of the child’s mental state, 
vital signs, assessment of skin turgor, and a general assess-
ment of the ears, throat, heart, lungs, abdomen, and 
extremities. Of special importance is the weight of the 
child. If there is a significant decrease in the child’s weight 
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  GUIDELINES 
 Nursing in Expanded Practice Roles 

    1.   The nurse in an expanded practice role must first 
recognize that along with the role’s increased auton-
omy comes increased accountability and liability. 
While nurses are always accountable for their actions 
and omissions, the nurse in an expanded practice 
role adopts a higher standard of care for the services 
and actions performed.  

   2.   Function and accept patients and responsibilities 
within your field of expertise and within your allow-
able scope of practice. Review carefully the state 
nurse practice act, medical practice act, pharmacy 
act, and public health laws for scope of practice 
issues. Review and understand the rules and regula-
tions promulgated by the state board of nursing for 
allowable scope of practice.  

   3.   Ensure that you have obtained valid informed con-
sent and have obtained such consent from the proper 
person(s) before proceeding to care for or treat a par-
ticular client. As with physician malpractice lawsuits, 
informed consent is frequently cited in nursing mal-
practice suits, though it is seldom the primary cause 
of action in the lawsuit.  

   4.   Be sure the client knows of your status as a nurse in 
an expanded role and understands that you are not a 
physician. Impersonation of a physician is fraud and 
opens you to licensure suspension or revocation as 
well as to other civil lawsuits. As more nurses obtain 
doctoral degrees, this area of potential liability will 
face heightened challenges.  

   5.   Consult and seek assistance from other specialists 
and physicians when circumstances regarding 
patient care exceed your scope of knowledge and 
expertise. Failure to refer the patient to a physician or 
more qualified advanced nurse practitioner when 
your skills are exceeded or when complications arise 
has been the basis of previous lawsuits. The failure to 
refer in a timely manner may place you in the posi-
tion of acting beyond the allowable scope of practice 
for your expanded role.  

   6.   Do not practice independently unless your state rec-
ognizes independent practice for advanced nurse 
practitioners. Some states require a supervising or col-
laborating physician, and you may not legally exceed 
the bounds of that supervision or collaborative role.  

   7.   Understand the allowable scope of practice if your 
state requires that you function under the delegatory 
language of the state medical practice act. Do not 
exceed any physician-delegated responsibilities.  

should have been examined and a blood alcohol level 
obtained to determine the seriousness of his intoxication. 

 The case of  Immediato  concerned an 80-year-old 
patient who had a prostatectomy and a urostomy, mak-
ing him susceptible to urinary tract infections. On 
admission to the long-term care facility, blood urea 
nitrogen (BUN) and creatine levels were drawn, indicat-
ing decreased renal functioning. The urine sample was 
described as containing a white sediment as well as white 
blood cells and bacteria. The ANP also ordered culture 
and sensitivity testing to determine a suitable antibiotic 
to address the patient’s infection. Nothing further was 
done for 8 days, when the patient became agitated, con-
fused, and complained of neck pain. A chest x-ray 
showed lung infiltrates and he was transported to an 
acute care facility, where he died a few days later. The 
court noted liability for the failure to monitor the patient, 
as well as the failure to appropriately begin antibiotics in 
a patient who was already septic. 

   Langwell  concerned a patient who presented to the 
clinic with shortness of breath and a productive cough, 
described as containing yellowish and some blood-tinged 
sputum. The patient stated that these signs and symptoms 
had begun 3 days earlier; on examination, he denied dizzi-
ness, nausea, chest pains, and heart palpitations. 

 The NP obtained a history from the patient of hyper-
tension, diabetes, elevated cholesterol, and smoking. The 
physical examination revealed a low blood pressure, ele-
vated heart rate, normal respiratory rate, normal mental 
functioning, and bilateral rhonchi in both lungs. The NP’s 
diagnosis was community acquired pneumonia; she pre-
scribed a DuoNeb treatment, intramuscular (IM) 
Rocephin, and take-home medications of an albuterol 
inhaler, oral Augmentin, and prednisone. She also sent him 
to the hospital for a chest x-ray, and the patient was to 
make an appointment for a follow-up visit in 2 days. 

 Later that same day, the patient was taken to the 
emergency center as he was grasping for breath. He died 
shortly after arriving at the emergency center. On autopsy, 
there were few pneumococcus bacteria in the lungs, 
showing that the antibiotics were beginning to be effec-
tive. He also had significant narrowing of the major coro-
nary arteries and, although pneumonia was listed as the 
official cause of death, medical experts testified in court 
that he died from arrhythmias associated with his coro-
nary artery disease. 

 The jury ruled that the NP had met the standards of 
care for this patient, noting that her care and treatment 
were appropriate for the signs and symptoms the patient 
was experiencing. The NP had no reason to anticipate that 
the patient needed to be hospitalized for his chronic car-
diac condition. 
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and attempting to set him on fire, then attacking the police 
officer who prevented the patient from igniting the gaso-
line. The PMHNP lowered the patient’s medication dosage 
after the patient complained that the medications made her 
drowsy. The patient then completely stopped taking her 
medications and accosted, slashed, and stabbed an 
employee at another community clinic where she was 
scheduled for a dental appointment, apparently believing 
that the employee she stabbed was the individual stalking 
the patient. 

 The court held that the PMHNP breached standards 
of care when she failed to investigate the reasons for which 
the patient was committed to the state hospital. If the 
PMHNP had examined the patient’s background, she 
would have realized that medication noncompliance posed 
a serious risk for violence in this patient toward other per-
sons. Concern for the patient’s potential for violence should 
have led her, in turn, to use alternative medication compli-
ance reporting and to closely watch for the onset of psy-
chotic symptoms that would indicate the need for 
rehospitalization on grounds of danger to others. 

   Floyd  involved a PMHNP’s prescription of Prozac 
for a 15-year-old patient, who attempted suicide 23 days 
after taking the medication. The individual survived her 
suicide attempt, though she remained in a persistent vege-
tative state until her death 3 years after the event. At trial, 
the court faulted the PMHNP for misdiagnosing the 
patient, who did not exhibit any signs of depression at the 
time the medication was prescribed; for not referring the 
patient for additional counseling or therapy as would be 
appropriate for a patient suffering from depression; and for 
not knowing that this particular medication had a Food 
and Drug Administration (FDA) warning that pediatric 
patients should be closely monitored for possible suicidal 
thoughts and actions. Finally, the court faulted the PMHNP 
for the failure to closely monitor the patient during the few 
weeks of therapy with Prozac and not following up with 
appropriate instructions for both the patient and family 
members. The issues in  Jacobs  similarly involved the appro-
priateness of medications as prescribed, the patient’s com-
pliance in taking the medications, and the need for closer 
supervision and monitoring. 

 Two additional court cases may also herald new areas 
of liability for advanced practice nurses (  Cohen v. State 
Board of Medicine,  1996 ;   Ruggiero v. State Department of 
Health,  1996 ). Though both of these cases involved physi-
cians’ licenses, they address issues that could equally affect 
advanced practice nurses. In  Cohen,  a physician had pre-
scribed controlled substances susceptible to abuse, includ-
ing narcotics, barbiturates, and benzodiazepines, without 
seeing the patient and without determining the medical 
necessity and appropriateness of the medications. One 

   8.   Maintain your current skills and continue to broaden 
your knowledge and skills through continuing edu-
cation and advanced nursing degrees. Maintain your 
certification or seek certification through appropri-
ate associations as proof of your qualifications, 
knowledge base, and skills in a defined functional or 
clinical area of nursing.  

   9.   Document carefully and accurately any nursing care 
given. Legible and dependable nursing records are 
vital if a nurse functioning in an expanded nursing 
role hopes to successfully defend a future lawsuit.   

 Source:  Legal issues in nursing: A source book for practice  by G. W. 
Guido, 1988. Norwalk, CT: Appleton & Lange.  

 Four recent cases naming psychiatric mental health 
nurse practitioners (PMHNPs) concerned standards of 
care when prescribing medications ( “ B. R.” v. West , 2012 ; 
  Dowe v. Community Psychiatric , 2009 ;   Floyd v. United 
States , 2010 ;   Jacobs v. Compass Health , 2009 ). In “ B. R.,”  an 
adult male patient was under the care of a PMHNP in an 
outpatient clinic; she prescribed a combination of Con-
certa, Valium, doxepin, Paxil, pregnenolone, and testoster-
one. After taking these medications, the patient became 
violent, shooting and killing his wife. The lawsuit was filed 
by the patient’s two minor children through a court-
appointed guardian. 

 The court noted that, as a general rule, mental health 
practitioners are not liable in civil lawsuits for failing to 
treat and control persons whose inherent psychiatric con-
ditions make them potentially dangerous to society at 
large. Mental health practitioners do have a legal duty to 
break confidentiality and notify a specific third party or 
parties and law enforcement when a patient in their care 
verbalizes a present intent to commit specific harm upon a 
specific identifiable person. However, this court said, “the 
situation differs when a healthcare provider creates the 
risk of harm by the affirmative act of prescribing medica-
tions or a combination of medications which can cause an 
otherwise harmless patient to act out violently”  (   “B. R.” v. 
West , 2012  art 621341). Health care professionals must 
exercise care in prescribing medications so that their 
patients do not pose an unreasonable risk of harm to oth-
ers. These same providers must understand and assess the 
relative advantages and disadvantages of any course of 
medication therapy. 

   Dowe  concerned a patient who was discharged from 
the state hospital into the care of a PMHNP at an outpa-
tient community mental health clinic for the management 
of her psychotic medications. The patient had been sent to 
the state hospital for dousing a tax preparer with gasoline 
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states (Alabama and Florida) continue to exclude con-
trolled substances from the allowable prescribe authority; 
these two states also require some degree of physician 
involvement or delegation of prescription requirement. 
Thirteen states and the District of Columbia allow inde-
pendent prescription authority for advanced practice 
nurses. These states include controlled substances within 
this prescription authority. 

patient, an admitted addict, received prescriptions for 
Dilaudid for himself, his wife, and his son and daughter. 
Though this patient’s wife came into the office, she was 
never examined. His children were never seen in the office. 
Another patient received a prescription for Esgic over the 
telephone one day and was admitted for detoxification and 
chemical dependency treatment the next day. The physi-
cian’s license was revoked for 5 years. 

 In  Ruggiero,  the physician’s license was revoked for 
failure to maintain proper patient records and improper 
infection control practices. Records consisted of a journal 
in which the physician noted patients he had seen that 
day. At a later date, he relied on his memory to write 
entries about the patients into their medical records. 
Food and medications were improperly stored together in 
the same refrigerator, the sink designed for handwashing 
was filthy, and used instruments were left on open trays 
without disinfectant.       

  EXERCISE 12–2 

 A patient was seen by an APRN in a county health care clinic for 
a skin disorder. The APRN prescribed antibiotics and a topical 
cream for the skin condition. The patient actually was suffering 
from pemphigus vulgaris, an uncommon autoimmune skin disor-
der from which she died 3 months later. What questions would 
you ask this APRN in determining if there was any liability on the 
ANP’s part? To what standard of care should the APRN be held?   

  PRESCRIPTIVE AUTHORITY 

  Prescriptive authority  is central to independent practice 
by advanced practice nurses.Early in the twentieth cen-
tury, most medications not classified as narcotics were 
available over-the-counter, and nurses worked indepen-
dently with physicians in recommending such medica-
tions. This was changed by the 1938 Federal Food, Drug, 
and Cosmetic Act. 

 Legal issues in this area involve the extent of profes-
sional decision making allowed to the advanced practice 
nurse and the range of drugs from which the advanced 
practice nurse may select. States generally fall into one of 
three categories in relation to prescriptive authority. The 
vast majority of states continue to require some degree of 
physician involvement or delegation in the area of pre-
scriptive authority, whether through direct supervision or 
through the use of a formulary that dictates allowable 
drug prescription. Included in the prescriptive authority 
is the ability to also dispense controlled substances. 
Thirty-five states require this physician involvement. Two 

  ADMITTING (HOSPITAL) PRIVILEGES 

 The lack of admitting or hospital privileges for ANPs is one 
means of limiting the practice of these nurses.  Admitting 
privileges  are granted by individual facilities, and the 
extent of the privilege varies from allowing the practitioner 
to visit patients to permitting direct admission and entries 
in the medical record. Admitting privileges are facility con-
trolled, and no state or federal legislation is involved. 

 The  Institute of Medicine’s (2011)  most recent report 
recommend that ANPs practice to the fullest extent of their 
education and experience, which includes being able to 
admit patients in their care to hospitals and other facilities. 
Studies have shown that the quality, efficiency, patient satis-
faction, and cost-effectiveness of ANP care is equal to, and 

  Ethical Scenario 12–2 

 Appropriateness of Pharmaceutical 
Prescribing 

 In the past, many pharmaceutical companies enticed 
health care providers, mainly physicians but to a limited 
degree APRNs, to prescribe brand-name and highly 
expensive medications for patients, offering these pro-
viders bonus incentives such as paid educational trips 
or actual cash rewards. This practice no longer persists, 
primary because of state-specific laws that prevent the 
continued practice and the HIPAA regulations, which 
also contain provisions that limit physician relation-
ships with pharmaceutical representatives. 

 Though not as widespread as before, there are 
still some incentives for primary health care providers 
to prescribe specific brand-name medications, such as 
providing expenses for a continuing-education 
speaker and lunches or other types of food items for 
the staff of specific clinics. What ethical principles do 
such enticements violate? Include in the analysis the 
primary health care providers as well as patients, for 
these practices potentially violate ethical principles for 
all. Are there ethical theories that are also violated 
with such practices?   
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  DIRECT ACCESS TO PATIENT POPULATIONS 

 Closely related to admitting and hospital privilege is 
direct access to patient populations outside acute care set-
tings. Physicians have traditionally been the gatekeepers 
for all of the health care delivery system.  Direct access  to 
alternate providers, such as ANPs, has been curtailed by 
medicine, regulators, and accreditors, including state 
health departments and The Joint Commission. Nurses 
have only recently taken definitive action for discharge 
planning, including when the patient is released from the 
health care facility. 

 Some of the current proposals for allowing 
advanced practice nurses direct access to patient popula-
tions concern managed care corporations and the newer 
terminology of the medical or healthcare home. This 
newer model describes a team-based health care delivery 
system that provides comprehensive and continuous 
health care to patients with the goal of maximizing health 
outcomes. Today, such coordinated and integrated care 
retains the physician as the gatekeeper, but negotiations 
for advanced practice nurses in these corporations are 
advancing in some areas of the country. For example, a 
group of nurses is currently working on expanding outpa-
tient access through the Nurse Practitioner (NP) Round-
table. This coalition consists of the National Association 
of Pediatric Nurse Practitioners, the American College of 
Nurse Practitioners, the American Academy of Nurse 
Practitioners, and the National Association of Nurse 
Practitioner Faculties. The goals of this coalition are to 
consistently convey the message that NPs are proficient 
providers and care coordinators in healthcare homes and 
that NPs are qualified to lead and provide direct care in 
healthcare/medical homes, advocating for children, fami-
lies and vulnerable populations.  

  STATUTE OF LIMITATIONS 

 Statutes of limitations dictate that actions must be heard 
within a prescribed number of years or be barred from ever 
being heard. Most states impose a 1- to 2-year limitation on 
medical malpractice suits. Whatever the jurisdiction, there 

in some cases superior, to the care provided by physicians 
( Dulisse & Cromwell, 2010 ;  Hogan, Seifert, Moore, & 
Simonson, 2010 ;  Newhouse et al., 2011 ). Yet the most recent 
survey data from the  American Academy of Nurse Practi-
tioners (2010)  noted that only about 43 percent of ANPs in 
the United States have hospital privileges, with about half of 
this number also having admitting privileges (the ability to 
directly admit from a clinic or outpatient setting). 

 Barriers to admitting and hospital privileges include 
the following. First, Medicare regulations  (Condition of 
Participation: Medical Staff, 2004 ) may prevent the ANP 
from conducting patient examinations in hospital settings. 
These regulations allow, but do not mandate, ANPs medi-
cal staff membership. Basically, such membership allows 
for the documentation of medical histories and the perfor-
mance of physician examinations in the hospital settings. 
Though Medicare reimburses ANPs for conducting such 
histories and physical examinations in outpatient settings, 
such reimbursement and medical staff membership is 
allowable only if permitted by state laws. 

 A second barrier for ANP admitting and hospital 
privileges is state laws that allow a hospital, though its cre-
dentialing process, to limit the scope of practice of the 
ANP, require monitoring by physicians, or require that 
ANPs co-admit with a sponsoring physician. For example, 
Ohio state law prohibits ANPs from admitting patients and 
Maine state law requires ANPs to be supervised by a physi-
cian when providing patient care within a hospital setting. 
Additionally, state law may be inconsistent with nursing 
regulations regarding the scope of ANP practice. For exam-
ple, in Arizona, the nurse practice act allows for ANP 
admitting privileges to acute care facilities and the Arizona 
Department of Health rules state that all patients admitted 
to a hospital must have an attending physician. 

 Finally, hospital bylaws may also be a barrier to ANP 
admitting and hospital privileges. Each hospital establishes 
through its bylaws individuals who may have admitting 
and hospital privileges. The Joint Commission, in 1983, 
allowed nonphysician health care providers to hold medi-
cal staff membership ( Cushing, 1989 ). However, hospital 
bylaws may not allow these nonphysicians such privileges. 
For example, some hospital bylaws still require that physi-
cians function as supervisors when ANPs care for patients 
in hospital settings. 

 Overcoming these barriers is better addressed on the 
local and state levels rather than the federal level. Perhaps 
the biggest hurdle to overcome is the prevailing practice of 
allowing advanced practice nurses to admit patients to an 
institution under the name of a supervising physician. This 
practice decreases the autonomy of the advanced practice 
nurse while ensuring that only physicians are credentialed 
by the institution.       

  EXERCISE 12–3 

 Investigate prescriptive authority and admitting (hospital) privi-
leges for advanced practice nurses within your community and 
state. How do these two issues affect the overall ability of nurse 
practitioners to start their own practice? Which of these two 
issues has the most impact on nurses in your area?   
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are necessary to appropriately care for a patient or to order 
the medication most appropriate for the patient because of 
predetermined formularies. Such constraints constrict the 
nurse’s fidelity to the patient. 

 Perhaps, as  Chase (2007)  suggested, one of the great-
est challenges from an ethical perspective for advanced 
practice nurses concerns the allocation of his or her time. 
If the ANP devotes too much of his or her time to an indi-
vidual patient, then other patients, equally deserving of 
this scarce resource, are made to wait or have less time 
with the primary care provider and potentially are not 
assessed so that accurate diagnoses are made. The con-
verse could also be true; if the advanced practice nurse 
routinely holds each patient to his/her allotted time, then 
he or she may be the person for whom an incorrect or 
incomplete diagnosis is made.       

seems to be the same statute of limitations for all health 
care providers in the state.  Reread  Chapter   1    for more 
information concerning statutes of limitation.   

  ETHICAL PERSPECTIVES AND ADVANCED 
NURSING PRACTICE 

 Ethical judgment, incorporating ethical principles in all 
aspects of the advanced practice nursing, occurs on a daily 
basis and begins with respecting each person that one 
encounters and supporting the individual’s ethical rights. 
Many of the decisions that advanced practice nurses make 
require a significant degree of balancing principles; for 
example, balancing the person’s autonomy rights while 
advocating for specific treatment modalities for a patient 
who elects no treatment. Balancing principles may also be 
seen when the advanced practice nurse advocates for equal 
use of scare resources for patients who are underinsured, 
respecting their right as persons to have adequate and 
appropriate health care treatment. 

 Advanced practice nurses also face the same types of 
issues that confront their medical colleagues. Institutional 
providers and third-party payers may attempt to impose 
constraints on diagnoses and treatment decisions through a 
variety of mechanisms designed to control cost. For exam-
ple, the advanced practice nurse working in a clinical set-
ting may be unable to order the tests he or she determines 

  EXERCISE 12–4 

 Query advanced practice nurses in your area regarding ethical 
issues in their practice. What are these advanced practice nurses’ 
main ethical issues? Do they relate to ethical principles as opposed 
to ethical theories? How does understanding their concerns assist 
you in better understanding and addressing ethical concerns in 
your own nursing practice?    

     Summary 

   •   Advanced nursing practice roles first evolved in 
the late 1800s with the emergence of the certified 
registered nurse anesthetist and certified nurse 
midwifery roles.  

  •   Advanced nurse practitioner and clinical nurse 
specialist roles emerged in the late 1960s and early 
1970s as a direct result of a nationwide physician 
shortage.  

  •   Clinical nurse leaders emerged in 2000 as a direct 
result of the continuing nursing shortage, increasing 
numbers of identified errors in the health care deliv-
ery system, and fragmentation of nursing care.  

  •   The doctor of nursing practice focuses on innovative, 
evidence-based practice that reflects application of 
research findings to clinical practice.  

  •   Dual legal liability exists for all of the advanced prac-
tice roles, as these practitioners are licensed in their 
individual state as registered nurses and have 
expanded roles through certification and/or second-
ary state licensure.  

  •   Scope of practice is the permissible boundaries of 
practice and may be influenced by amending or 
altering state nurse practice acts, through court 
decisions that redefine nursing roles, by federal 
amendments, and through changes in reimburse-
ment laws.  

  •   Malpractice issues affect nurses in advanced practice 
roles and directly relate to their dual role as an RN 
and as a primary health care provider.  

  •   A standards of care issue that remains is whether the 
advanced practice nurse functions under a medical stan-
dard of care or an advanced practice standard of care.  

  •   Prescriptive authority expands the role, though in 
most states this remains a supervised or delegated role.  

  •   Admission privileges and direct access to patients are 
needed to more fully expand the authority of the 
advanced practice nurse.  

  •   Ethical issues that confront advanced practice nurses 
center on balancing ethical principles in everyday 
clinical settings.    
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  Apply Your Legal Knowledge 
   1.    How does the state nurse practice act affect the role of 

advanced nursing practice within a given state?   
   2.    Are there areas in which advanced nursing practice is making 

more of an impact than others? Do these correspond with the 
primary purposes of advanced nursing practice?   

   3.    What must professional nursing do to ensure that advanced 
nursing practice is fully used by persons most needing these 
professionals’ care?   

   4.    Why is advanced practice nursing vital to the continued 
growth of the discipline of nursing?    

  YOU BE THE JUDGE 
 A preschool teacher called child protective services about a 
child who appeared to have a vaginal infection and the child 
protective services worker instructed the mother to take her 
child to the emergency center at the local acute care facility. In 
the emergency center, the child was examined by an ANP who 
found a vaginal tear, which the ANP felt could have been caused 
by digital penetration. The child would not talk about the injury 
with the ANP. 

 The ANP then discussed the child’s case with the child 
protective services worker, and the child was admitted to the 
facility. The parents were subsequently questioned regarding 
potential abuse of the child. Charges of child abuse were filed 
against the father, who is now a registered sex offender in the 
state. The parents filed suit against the preschool teacher, the 
case worker and the ANP. 

 At trial, evidence was presented that the ANP did not share 
her findings or impressions of possible child abuse with the mother, 
the child’s primary pediatrician, or other emergency center physi-
cians. She also did not recommend that the mother contact the 

child’s pediatrician for an evaluation and a second opinion. The 
ANP also admitted that it was possible that the child had scratched 
herself as a result of the infection and that the child herself had 
caused the vaginal tear. 

  QUESTIONS 

   1.    Did the ANP have a duty to consult with the child’s physician or 
another emergency center physician regarding the possibility of 
child abuse before she reported her findings to the case worker?   

   2.    What questions would you anticipate might be asked regard-
ing the injury itself and the possibility that the child had 
caused her own injury?   

   3.    Did the ANP have a duty to report the injury, even though 
the diagnosis was not absolutely conclusive at the point that 
the child was initially examined?   

   4.    How would you determine liability in this case, assuming that 
the trial court found liability against any of the three defendants?     
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  After completing this chapter, you 
should be able to: 
   1.   Describe the doctrines of  respondeat superior , bor-

rowed and dual servant doctrines, ostensible author-
ity, corporate negligence, and direct corporate 
liability.  

   2.   Define and discuss the role of the individual contrac-
tor in the health care delivery system.  

   3.   Describe the impact of indemnification from a corpo-
rate perspective.  

   4.   Describe federal and state employment laws that affect 
the delivery of health care in the United States.  

   5.   Discuss selected ethical issues that arise in this area of 
the law.   

     PREVIEW 

 Whenever a nurse is employed by another, be it a 
hospital, clinic, or physician, the employing entity 
accepts varying amounts of potential liability for the 
nurse-employee. The nurse becomes the employer’s 
representative and, because of the special legal 
status, conveys potential liability to the employer. 
Never, though, does the nurse convey all liability to 
the employer. Each individual is ultimately responsible 
for his or her actions. 

 This chapter discusses theories of corporate 
liability, including vicarious liability,  respondeat 
superior , borrowed and dual servant doctrines, 
ostensible authority, and the role of the independent 
contractor. A variety of federal and state employment 
laws that affect corporate liability are discussed in 
detail in the chapter, and it concludes with some 
ethical issues that may arise in this area of the law.  

 Corporate Liability Issues and 
Employment Laws 

    Th irteen 

  KEY TERMS 
  affirmative action  
  Age Discrimination in 

Employment Act of 1967  
  borrowed servant doctrine  
  Civil Rights Act 

of 1964  
  collective bargaining 

(labor relations)  

  constructive discharge  
  contract negotiation  
  corporate liability  
  dual servant doctrine  
  employment-at-will  
  Equal Employment 

Opportunity Act 
of 1972  

  Equal Employment 
Opportunity 
Commission (EEOC)  

  Equal Pay Act  
  False Claims Act 

of 1986  
  Family and Medical Leave 

Act of 1993  

  Family and Medical 
Leave Amended Act 
of 2008  

  Federal Tort Claims Act 
of 1946  

  Health Care and Education 
Reconciliation Act  

  indemnification  
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attending physician, and he told her mother that the child 
could easily develop heart failure. The physician explained to 
Mrs. Duling the signs and symptoms of heart failure, and that 
she was to notify the nursing staff immediately if she observed 
any of these signs and symptoms in Nancy. 

 Shortly after the physician left, Nancy began exhibiting 
signs of heart failure, and Mrs. Duling notified the staff. The 
nurses did not check Nancy and, in spite of frequent pleas by 
Mrs. Duling for help and an obvious deterioration in Nancy’s 
condition, the nurses waited more than 6 hours before ade-
quately assessing the patient. By that time, Nancy’s condition 
was so serious that subsequent treatment failed to save her life. 

 The issue at court was whether the hospital was liable 
for the negligence of the nursing staff for failure to provide 
competent nursing care. The court enumerated the hospital’s 
standard of care thusly: “A private hospital, conducted for 
profit, owes to its patients such reasonable care and attention 
for their safety as their mental and physical condition, if 
known, may require. The care exercised should be commen-
surate with the known inability of the patient to care for him-
self” (  Duling v. Bluefield Sanitarium, Inc.,  1965 , at 759). Thus, 
the court found that the hospital was liable for the care pro-
vided (or, as in this instance, not provided) by its employees. 

 This reliance on the doctrine of  respondeat superior  
stems from the nurses’ responsibility to uphold standards 
of care and from the employment relationship with the 
hospital wherein the nurse provides care that meets legal 
standards and hospital mandates. 

     THEORIES OF VICARIOUS LIABILITY 

  Vicarious liability  ,  or substituted liability, describes the 
instance in which one party is responsible for the actions of 
another. The law allows substituted liability to prevent further 
injustice to the injured party and to encourage employers to 
ensure employee competence. If injured parties could sue only 
the nurse or nurses who harmed them, the injured person 
might not be able to be fully compensated monetarily, unless, 
of course, these nurses are independently wealthy. Holding the 
employer equally liable increases the chances that there will be 
money available to cover incurred damages. It also encourages 
the employer to hire and retain safe practitioners. 

 Vicarious liability is not a shift in liability, but an exten-
sion of liability allowing justice to be fairly distributed. Vicari-
ous liability extends liability to include the employer, but never 
to the extent that personal and individual liability are lost. 

  Respondeat Superior 

  Respondeat superior  ,  “let the master respond” or “let the 
master answer,” is the common law principle of substituted 
liability based on a master–servant relationship. While nurses 
may disagree with what a master–servant relationship 
implies, the courts have found similar elements: (1) the 
employer controls the actions of the employee, and (2) substi-
tuted liability applies only to actions within the scope and 
course of employment. The effect of this doctrine is that 
the employer is given responsibility and accountability for 
an employee’s negligent actions and the injured party may 
recover damages from the employer or employing institution. 

 The rationale for such recovery lies in a benefit burden 
analysis. Employers, standing to reap the benefits of 
the employees’ activities, must also bear the burden of the 
employees’ errors. Employers have an obligation to see that 
those they hire perform in a safe and competent manner. As 
the court noted in   Hunter v. Allis-Chambers Corporation, 
Engine Division  (1986) : “An employer is directly liable for 
torts caused by his employees against others. The employer 
could have prevented these torts by reasonable care in hiring, 
supervising, and, if necessary, firing the tortfeasor” (at 1419). 

 The landmark case applying the doctrine of  respondeat 
superior  in health care settings is   Duling v. Bluefield Sanitarium, 
Inc.  (1965) . In that case, a 13-year-old was admitted to the hos-
pital with a diagnosis of rheumatic heart disease. At 7:00 p.m. 
on the evening of her admission, Nancy Duling was seen by the 
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  Ethical Scenario 13–1 

 The  Duling  Case 

 Reread the facts of the  Duling  case and address the fol-
lowing questions from an ethical rather than a legal per-
spective. If the court had ruled differently and held that 
the hospital was not liable for the action of its nurses, 
which of the ethical principles and theories would the 
institution have upheld or violated in such a finding? 
How would such a decision violate the ethical principles 
owed Nancy Duling and her parents? From a nursing 
standpoint, regardless of the court ruling, reflect on the 
ethics owed this patient, or any patient, by the nurses 
who cared for Nancy Duling. Can you describe any eth-
ical principle that they upheld in their care of Nancy?   
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 In the second example, Nurse A is in the hospital 
for the sole purpose of collecting her paycheck. Nurse B, a 
co-worker in the intensive care unit, asks Nurse A to put 
Mr. Jones back to bed so that Nurse B can finish required 
documentation and join Nurse A for lunch. Mr. Jones 
subsequently falls. Nurse A would be solely accountable 
for her actions, as she was not within the course and scope 
of her employment at the time of Mr. Jones’s fall. The hos-
pital may still be held accountable, however, through the 
actions of Nurse B, who is also a hospital employee. 

 Actions that are generally considered to be outside 
the course and scope of employment include the rendering 
of voluntary health services, either at the scene of an acci-
dent or as part of a community health drive, and the giving 
of health-related advice on a voluntary basis. Additionally, 
performing actions that are reserved for physicians or 
advanced practice nurses is not considered within the 
scope of employment for staff nurses, unless a true emer-
gency condition prevails. 

 Health care facilities may also incur liability for 
actions performed by nurses who function in supervisory 
roles. These nursing supervisors, similar to the nurses and 
ancillary personnel they oversee, are employees of the 
institution. While the nursing supervisor may be liable if 
there is a negligent act by a hospital employee, the supervi-
sor’s liability is more frequently incurred because of a fail-
ure to perform supervisory functions in a competent 
manner, as a reasonably prudent nursing supervisor would. 

 The doctrine of  respondeat superior  applies equally to 
acts of omission as well as commission. In the landmark 
decision of   Darling v. Charleston Community Memorial 
Hospital  (1965) , the nurses and thus the hospital were 
found liable for their failure to notify the medical staff or 
the chief of the medical service when the attending physi-
cian failed to deliver proper medical care to James Darling. 

 In  Darling,  the patient had undergone a cast proce-
dure to set a broken leg. The nurses assigned to care for Mr. 
Darling after the cast application assessed his recovery 
accurately: The circulation to his casted extremity was 
sluggish, he continued to require ever-increasing amounts 
of pain medications, and there was a foul odor coming 
from the cast site. Numerous nurses charted their observa-
tions and continued to apprise the attending physician of 
the symptoms. The attending physician responded to their 
assessments by ordering increased amounts of pain medi-
cations and increasing the antibiotic therapy for Mr. Dar-
ling. Ultimately, Darling was transferred to a second 
hospital, and, despite aggressive therapy, the physicians 
were unable to save the leg. 

 The court, in finding against the nurses and the hos-
pital, stated that it is not sufficient to merely apprise the 
attending physician of the continuing deterioration in this 

  Scope and Course of Employment 

 There are two hurdles that the injured party must pass 
before the principle of  respondeat superior  is allowed: 

    1.   The injured party must show that the employer had 
control over the employee.  

   2.   The negligent act must have occurred within the 
course and scope of the employee’s employment.   

 The first element is fairly straightforward and is usually 
shown in courts of law by proving employment status. The 
second element is more difficult, because the injured party 
must show that the actions were those for which the nurse 
was hired and that these same actions occurred during the 
course of the nurse’s work. 

 Courts tend to decide scope and course of business 
on a case-by-case basis. The first factor that courts of law 
consistently determine is foreseeability of the action. 
Should the employer have been able to foresee that an 
employee could perform a certain action as he or she did? 
Various case decisions indicate that most activities under-
taken by employees will be held foreseeable for the purpose 
of finding employer liability. For example, the court in   Rob-
ertson v. Bethlehem Steel Corporation  (1990)  held that if 
employees acted within the scope of their employment and 
their actions were in connection with the employer’s busi-
ness, the plaintiff could recover.   Biconi v. Pay ‘N Pak Stores, 
Inc.  (1990)  extended the scope and course of employment 
to intentional torts as well as negligent torts. 

 Some of the other factors consistently analyzed by 
courts include the following: 

    1.   Usual place of employment  
   2.   Whether the act’s purpose, in whole or in part, was in 

furtherance of the employer’s business  
   3.   The extent to which the act was similar to or differ-

ent from authorized acts of the employer  
   4.   The extent to which the act was a departure from the 

employer’s customary methods  
   5.   The extent to which the employer should have expected 

such an act to occur ( American Jurisprudence, 1992 )   

 Two examples help illustrate these points. Nurse A 
allows Mr. Jones to fall as she is assisting him back to bed. 
Mr. Jones is a patient in the intensive care unit who had hip 
surgery 2 days before this incident. Liability would extend 
to the hospital, as the hospital policy and procedure man-
ual mandates that the nurse properly assess the patient and 
obtain adequate help before assisting the patient either to 
or from his bed. Note, however, that if Nurse A failed to 
assist Mr. Jones in the manner prescribed by hospital pol-
icy, the hospital would have cause to argue that this action 
was not performed according to hospital policy. 
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hemorrhagic bleeding. Because the nurses were working 
within the scope and course of their employment and 
such a result could have been foreseen, the hospital was 
liable as their employer. 

 The courts have also ruled on cases that concern 
nurses who work in other than acute care settings. For 
example, in   Hunt v. Tender Loving Care Home Care 
Agency, Inc.  (2002) , a home health aide who cared for a 
single patient was involved in an automobile accident and 
filed for worker’s compensation. In finding against the 
home health care worker’s claim, the court noted that the 
worker would have been within the course of employ-
ment if she had been injured while transporting the 
patients, completing errands for patients, or traveling 
between patients’ homes. In this case, the health care 
worker cared for a single client, and travel between the 
patient’s home and the health care worker’s home was not 
in the course of employment. 

 Contrast this case with the finding in   Glander v. Mar-
shall Hospital  (2003) . In  Glander , a nurse had worked a 
12-hour shift and then was required by the hospital to stay 
and attend a 2-hour required annual in-service update ses-
sion. On her way home after the in-service session, the 
nurse caused a motor vehicle collision that killed two peo-
ple. Apparently, she fell asleep while driving. In finding the 
hospital 25 percent liable for the subsequent injury, the 
court held that the nurse was on a “special errand” for her 
employer, which meant that she was within the course and 
scope of her duties when the accident occurred. The ratio-
nale used by the court was that this was not the usual com-
mute for the nurse. 

 The court was explicit in   N. X. v. Cabrini Medical 
Center  (2002)  regarding the duty of hospital staff members 
in the area of  respondeat superior . In that case, a female 
patient had surgery for removal of genital warts. While in 
the PACU, she was sexually assaulted by a male surgical 
resident. The recovery area where the assault occurred was 
small, with four beds, separated by cloth curtains, that 
were spaced closely together. At the time of the assault, 
several nurses and the unit supervisor were in the area. All 
of the nurses were aware that this particular resident had 
entered the patient’s curtained area, but none of the nurses 
paid any particular attention to why he was there or what 
he was doing. 

 The resident was not listed on the patient’s chart as 
having any involvement in the patient’s case. Only as the 
resident was leaving did the nursing supervisor speak to 
him. Soon afterward, the patient complained that he had 
sexually assaulted her. The patient subsequently filed suit 
against the resident and the hospital for the assault. 

 In finding for the patient and against the hospital, the 
court noted that nurses are not gatekeepers who stop and 

patient’s condition. Hospital staff members have a further 
responsibility to inform those in authority positions so that 
the patient may receive competent care. In the case 
described, the chief of staff or the hospital medical com-
mittee could have intervened had they known of Darling’s 
substandard medical care. 

 In   Ford v. Stringfellow Memorial Hospital  (2009) , the 
patient sued the hospital and the orthopedic surgeon’s 
practice group after she sustained third-degree burns on 
her upper arm from a wrist traction tower that was used 
during surgery on her wrist. A perioperative nurse was 
responsible for gathering all the instruments, supplies, and 
equipment ordered for the case, including the wrist trac-
tion tower. The tower had not been sterilized after its use 
the day before this surgery. The nurse placed all the metal 
components in a metal pan and flash sterilized them for 4 
minutes at 270 degrees Fahrenheit. Then the nurse removed 
the pan using oven mitts and placed the pan on a table in 
the operating room with its lid removed so that the instru-
ments could cool. This task was accomplished approxi-
mately 1 hour before the surgical case began. 

 The orthopedic surgeon and the scrub nurse, a hos-
pital employee, assembled the wrist traction tower on the 
sterile surgical field after the patient had been anesthetized, 
placed the patient’s arm in the device, draped the arm and 
wrist, and proceeded with the surgery. None of the parts of 
the device seemed too hot. The court concluded, however, 
that the fact that the patient sustained burn injuries was 
evidence that all of the component parts of the entire device 
were not given sufficient time to cool and were not checked 
for residual heat before being used. 

 In the discussion regarding who was liable to the 
patient, the court noted that both the perioperative nurse 
who sterilized the device and the scrub nurse who assisted 
in assembling the device were hospital employees, working 
within the course and scope of their employment. Thus 
liability extended to their employer as well. 

 Similarly, in   Columbia North Hills Hospital v. Alva-
rez  (2011) , a 45-year-old patient was admitted to the post-
anesthesia care unit (PACU) when she began having 
complications from her surgery. In the PACU, the nursing 
staff failed to monitor the patient for the blood loss the 
patient had incurred, and then failed to recognize her 
compromised state as indicative of the fact that she 
was continuing to bleed internally. Instead, the nurses 
continued to administer pressor medication when the 
 medication was contraindicated and should have been 
discontinued. They also failed to notify the attending sur-
geon of the patient’s condition or to have their supervisor 
initiate the chain of command to seek an assessment by 
another surgeon. By the time a second surgical procedure 
could be performed, the patient died as a result of acute 
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employee to another employer, and the key to this doc-
trine is the right and manner of control. 

 The borrowed servant doctrine’s usual application 
in nursing occurs when the nurse-employee comes under 
the direct supervision and control of a physician. Thus, 
the employer-hospital would not be liable for negligent or 
intentional torts of the nurse while the nurse is under the 
direct control and supervision of the directing physician. 
The directing physician becomes liable under the doc-
trine of  respondeat superior  if the injured party can prove 
exclusive control and course and scope of employment. 
This right to control, said the court in   Harris v. Miller  
(1994) , is not presumed because the surgeon is in charge 
during the operation, but must be proven during the 
course of the trial. 

 Traditionally, the borrowed servant doctrine applies 
to situations within the operating arena or during cardio-
pulmonary resuscitation. Once referred to as the  captain 
of the ship doctrine,  the trend in national case law is away 
from this doctrine. This is reflected by the landmark deci-
sion made by the Texas Supreme Court in   Sparger v. Wor-
ley Hospital, Inc.  (1977) , which concluded that the captain 
of the ship doctrine is a false application of a specific rule 
of agency and that one must first determine whether the 
nurses are borrowed servants in deciding liability. More 
recently, the court in   Ruiz v. Adlanka  (2007)  concluded 
that all members of the operating room team, not merely 
the primary surgeon, are accountable for their own errors 
and omissions in negligently accounting for sponges and 
surgical instruments. 

 The  dual servant doctrine  describes the outcome in 
 Ruiz , as this doctrine allows for vicarious liability to flow to 
both the employer-hospital and to the physician. A dual 
servant is one who can be shown to be serving both entities 
at the same time. For example, circulating nurses in the 
operating arena remain hospital employees, yet strictly fol-
low the orders of the surgeon in charge. In  Ruiz,  the injured 
plaintiff had to show that the operating nurses were negli-
gent and that they were following the surgeon’s directions 
during the surgical procedure; thus, the surgeon did have 
control at the time of the incident. They were also employ-
ees of the institution and responsible for following the poli-
cies and procedures of the institution. As with all vicarious 
liability situations, the nurse who does not act in a reason-
ably prudent manner may be held individually negligent 
along with the employer.   

  CORPORATE LIABILITY 

  Corporate liability  is the doctrine that evolved as hospitals 
became more profitable and competitive that holds the 
institution liable for its responsibilities to patients. The 

question physicians, ascertain the reasons for their pres-
ence, or stand guard and monitor physicians’ interactions 
with patients. However, when a nurse observes something 
that common sense would indicate is potentially harmful 
to a patient, a legal duty is triggered to investigate and 
ensure the protection of the patient. In this case, the plain-
tiff ’s cause of action was further supported by the fact that 
there was an institution policy that a female staff member 
was to be present whenever a male physician examined a 
patient. The most important message from this case is that 
the hospital incurred liability not because of the resident’s 
misconduct, which was ruled outside the course and scope 
of his employment, but because of the nurses’ failure to 
prevent what occurred. 

 When a lawsuit is filed asserting the  respondeat 
superior  doctrine, both the hospital and the nurse are sued. 
Often, the hospital will attempt to claim that the nurse was 
acting outside the scope of his or her employment to avoid 
liability. Thus, nurses must first show that they were within 
the course and scope of their employment at the time of 
the incident.       

  EXERCISE 13–1 

 Judy Jones, an employee of Doctor Ybarra, and Beth Smith, an 
employee of Doctor Hunter, were friends, with both of their 
offices located in the same building. One day, as the nurses were 
leaving the building for lunch, they noticed an elderly lady in 
obvious respiratory distress. Judy recognized the individual as a 
patient of Doctor Ybarra and immediately went back to the office 
to get the doctor. Meanwhile, Beth Smith, in attempting to help 
the patient, caused the patient to fall and break her hip. Follow-
ing the patient’s untimely death, her estate sued Doctor Ybarra 
and Doctor Hunter, claiming negligence on the part of Beth 
Smith. Are the physicians negligent under the doctrine of  respon-
deat superior ? Is anyone at fault? Should the family be able to 
recover damages?   

  Borrowed Servant and Dual 
Servant Doctrines 

 The  borrowed servant doctrine  ,  a term seldom used 
today although the application can be encountered, is a 
special application of the doctrine of  respondeat superior.  
A borrowed servant is one who, while in the general 
employment of another, is subject to the right to direct 
and control the details of the individual’s particular activi-
ties. This right to direct and control must be more than a 
mere cooperation with the suggestions of an authority fig-
ure. The borrowed servant doctrine applies when one 
employer lends completely the services or skills of an 
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example, negligent hiring and firing may be applied in situ-
ations in which nurses were not acting within the course 
and scope of employment or in which they were acting 
solely for personal reasons. This doctrine essentially means 
that the employer can still be held liable if the injured party 
can show that the employee was incompetent or unsafe for 
the position and that the employer knew or should have 
known that the employee was incompetent or unsafe. 

 Like  respondeat superior , negligent hiring and reten-
tion is based on the master–servant relationship. An 
employer is under a duty to exercise reasonable care so as 
to control employees acting outside the scope of their 
employment and to prevent them from intentionally harm-
ing others. Hospitals are under an affirmative duty to pro-
vide adequate numbers of staff as well as adequately 
educated and skilled staff members. 

 The hospital’s obligation under this doctrine is to 
monitor or supervise all personnel within the facility, 
ensuring quality care to patients within the facility. The 
institution would be liable for substandard care or for 
injury incurred by patients if personnel fail to perform in 
accordance with acceptable standards of care. Institutions 
must also periodically review staff competency (  Park 
North General Hospital v. Hickman,  1990 ). A second obli-
gation that institutions have under this doctrine is to 
investigate physicians’ and advanced practice nurses’ cre-
dentials before allowing them admitting privileges. Most 
importantly, the doctrine requires that the hospital termi-
nate unqualified practitioners or make available to these 
practitioners the education and skills needed to compe-
tently deliver quality health care to patients. This concept 
was upheld in   Wellstar v. Health Systems, Inc. v. Green  
(2002) . In  Wellstar,  a patient died from complications of a 
myocardial infarction after an improperly credentialed 
nurse practitioner sent her home with a prescription for 
antibiotics for an ear infection. Similarly, in   Wuorinen v. 
St. Mary’s  (2009) , a hospital employee was terminated 
when she was found sleeping while she was assigned to sit 
with a patient on suicide watch. 

 Courts have held that health care institutions have an 
obligation to ensure that employees continuously meet the 
standards of behavior required for safe and competent 
health care delivery. The health care institution may dis-
charge employees for  employment misconduct , which is 
intentional, negligent, or indifferent conduct in employ-
ment or conduct that denotes a substantial lack of concern 
for the employment. Causes of action for which the health 
care institution were allowed to dismiss an employee 
include irregularities in time card violations (  Barott v. 
Alina Health,  2011 ), sleeping on the job (  Richardson v. 
Division of Employment , 2011 ;   Wuorinen v. St. Mary’s,  
2009 ), refusal to care for patients assigned to the nurse 

 Darling  case is the landmark case for corporate liability, 
placing certain nondelegable duties regarding patient care 
directly on the hospital corporation. Before the  Darling  
ruling, hospitals bore no liability for the provision of health 
care, as liability for untoward outcomes had been imputed 
solely to the health care providers. 

 Under this doctrine, corporations have a direct duty to 
the public they serve, ensuring that competent and qualified 
practitioners deliver quality health care to consumers. A 
later court case interpreted  Darling  as including the duty to 
make a reasonable effort to monitor and oversee the treat-
ment that is prescribed and administered by physicians and 
nurses practicing within the institution (  Bost v. Riley,  1990 ). 

 All of the hospital’s corporate duties have a direct 
impact on the provision of patient care. The emphasis on 
the hospital’s responsibility for adequate care is apparent. 
Most of the early case law dealt with the hospital’s responsi-
bility to select and delineate clinical privileges of physicians. 
The hospital, however, has duties to the patient outside of 
clinical privileges, which include adequate staffing, supervi-
sion for education and training of staff members, maintain-
ing the premises in a reasonably safe manner, provision of 
properly functioning and reasonably updated equipment, 
reasonable care in the selection and retention of employees, 
and the duty to meet a national standard of care. 

 A case that illustrates corporate liability is   Carter v. 
Hucks-Folliss  (1998) . In this case, the issue was whether a 
hospital could be sued for granting clinical privileges to a 
physician without considering the physician’s board status. 
The court held that while The Joint Commission (TJC) 
standards do not require a physician to be board certified 
in order to obtain clinical privileges, TJC does require the 
hospital to consider the physician’s board status. 

 In  Carter , the hospital did not consider the physi-
cian’s board status before granting clinical privileges. A 
patient was then injured and brought a lawsuit against the 
hospital for liability under a corporate liability standard. In 
holding for the injured patient, the court concluded that 
legal precedents have established that if a patient suffers 
harm in an instance in which an accredited health care 
facility deviates from the standards of its accrediting body, 
the patient can use that deviation as proof of negligence in 
a subsequent lawsuit against the hospital.   Wellstar Health 
Systems, Inc. v. Green  (2002)  held that a hospital was liable 
to the injured patient for the negligent credentialing of a 
nurse practitioner. 

  Negligent Hiring and Retention 

 The doctrine of  negligent hiring and retention  of employ-
ees is often used by injured parties when  respondeat supe-
rior  cannot be applied to the specific fact situation. For 
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center provider, then the patient assumes that the provider’s 
credentials and skills have been investigated and that this 
provider is competent to perform the role of an emergency 
center physician.  

  Control 

 To determine who had the greater control, the independent 
contractor or the hospital will ascertain the following factors: 

    1.   To what extent the employer determines the details 
of the work and work setting  

   2.   Whether the work is supervised by the employer or 
the independent contractor is free to perform the 
work in the manner he or she sees fit  

   3.   Who supplies the instruments, equipment, and sup-
plies needed to perform the work  

   4.   Where the work is performed  
   5.   What method of payment is used ( Corpus Juris 

Secundum, 2000 )   

 The more control the corporation has in determining these 
factors, the more likely it is that the court will find ostensi-
ble authority. 

(  Andrews v. HCR Manor Care,  2011 ;   Lewis v. Board of 
Review , 2010 ), violation of established rules (  Claim of Sut-
ton , 2011 ), and falsification of chemical dependency (  Wag-
ner v. Regional Medical Center , 2011 ).   

  OSTENSIBLE AUTHORITY 

  Ostensible authority  is an application of agency law that 
allows a principal to be liable for acts and omissions by inde-
pendent contractors working within the principal’s place of 
business or at the direction of the principal when a third 
party misinterprets the relationship as employer–employee. 
In health care law, hospitals have been held responsible for 
actions by independent contractors in lawsuits in which rea-
sonable patients argued that they could not distinguish hos-
pital employees from independent contractors. 

 Ostensible authority is also known as  agency by estop-
pel,  and, while there is no true agency authority and no 
agency has been created in respect to an unknowing third 
party, the court will allow the principal to be held liable to 
the injured third party ( Corpus Juris Secundum ,  2000 ). 
The courts employ four criteria to establish ostensible 
authority: (1) subjectivism, (2) inherent function, (3) reli-
ance, and (4) control. 

  Subjectivism 

 This criterion refers to the extent that third parties view the 
person as a hospital employee, and it is subject to the third 
parties’ interpretation of the relationship. In institutions in 
which the emergency center or urgent care provider is an 
independent contractor working in the hospital facility, the 
court looks to the subjective interpretation of a patient in 
perceiving that the physician is indeed a hospital employee.  

  Inherent Function 

 For this element, the courts determine whether the inde-
pendent contractor is furthering the primary function of 
the corporation or if the individual’s role can easily be seen 
as distinguishable from the corporation’s primary function. 
For example, emergency center providers are contracted to 
serve the primary function of the hospital in that they are 
contracted to provide emergency and needed treatment to 
persons in a recognizable hospital setting. This is easily dis-
tinguished from a food vendor that the hospital contracts 
to provide food while the hospital cafeteria is renovated.  

  Reliance 

 Reliance, perhaps the most subjective criterion, actually 
involves the faith that the patient places in the hospital’s judg-
ment. If the hospital contracted with a specific emergency 

  THEORIES OF INDEPENDENT LIABILITY 

 Several legal theories and doctrines refer specifically to one’s 
personal responsibilities and liabilities. Such theories serve 
to make one continually accountable for one’s own actions. 

  Independent Contractor Status 

 An  independent contractor  is one who arranges with 
another to perform a service, but who is not under the con-
trol or right to control of the second person. In nursing, 
independent contractor status usually applies to private-duty 
nurses and selected advanced practitioner roles. As with 
ostensible authority, the key issue is control, and neither 
party may terminate the contract at will. Termination should 

  Ethical Scenario 13–2 

 Ostensible Agency 

 Reviewing the four categories of ostensible agency from 
an ethical perspective, consider which principles and 
theories these concepts support from the aspect of both 
patients and health care providers. Is there an instance 
where having such a concept could violate the ethical 
duties and responsibilities for health care providers and 
health care institutions? What evidence would the 
health care provider or institution need to present in 
such a case?    
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  Indemnification 

 Closely akin to personal liability is the principle of  indem-
nification  ,  which allows the employer to recover from the 
individual personally responsible any damages paid under 
the doctrine of  respondeat superior  for the negligent act. 
Nurses’ personal liability for negligent actions makes them 
subject to this principle after the hospital, via  respondeat 
superior , has paid damages to the injured party. The key to 
applying this principle is twofold: 

    1.   The employer is at fault in a liability suit only because 
of the employee’s negligence.  

   2.   The employer incurs monetary damages because of 
the employee’s negligence.   

 The employer can then institute a lawsuit against the negli-
gent employee and recover the amount of damages that the 
employer paid to the injured party.       

be a provision of the expressed contract, as should length of 
contract, dispute resolution, relationship of the parties, 
duties and responsibilities of the independent contractor, 
payment schedule, and professional liability insurance. 

 In theory, the classification of this status makes the 
nurse solely liable for negligent or intentional torts and 
should relieve the hospital or employer of liability. In appli-
cation, however, many hospitals have been assessed liabil-
ity by courts under the doctrine of corporate liability or 
nondelegable duty. In one such case,   Zakbartchenko v. 
Weinberger  (1993) , a rabbi was held negligent in the perfor-
mance of a bris. The court ruled that the hospital would be 
held liable if the child’s parents established that it had relied 
on the availability of the hospital’s facility and personnel in 
deciding to perform the bris at the hospital. Because they 
could establish reliance, the hospital was also liable to the 
parents. This was because the hospital owes certain legal 
duties to the patient that are completely independent of any 
derivative liability, such as liability for (1) inadequate facili-
ties, (2) inadequate institutional policies, or (3) improper 
enforcement of rules and regulations of TJC and other 
licensing and accrediting bodies.  

  Personal Liability 

 Stated simply, the doctrine of  personal liability  makes 
each individual responsible for his or her own actions. 
The law does not impose liability on a third party or 
entity or permit the person primarily at fault to avoid 
responsibility and accountability. One cannot negate one’s 
responsibility merely because a second or third party also 
has responsibility. 

 Neither will the law impose liability on the compe-
tent practitioner. The mere fact that a second or third 
party has liability does not necessarily convey the liability 
back to the first individual. For example, a team leader 
assigns a new staff member to care for an uncomplicated 
patient. The staff member draws a blood sample from the 
patient in a negligent manner or fails to monitor the 
patient’s vital signs accurately. The new staff member 
should be capable of performing both tasks competently. 
The court would find the staff member negligent and 
therefore liable if a subsequent lawsuit is filed. The team 
leader would not share in the liability even though he or 
she was the person who directly assigned the particular 
patient’s care to this nurse. As a team leader, one has a 
right to expect that staff members are capable of perform-
ing functions normally assigned to them. The example 
changes, however, if the staff member expressed, at the 
time of the assignment, an inability to competently per-
form the tasks. Then both the team leader and the assigned 
nurse could incur liability.  

  EMPLOYMENT LAWS 

 The federal and individual state governments have enacted 
a cadre of laws regulating employment. To be effective and 
legally correct, nurses must be familiar with these laws and 
how individual laws affect the institution and labor rela-
tions. Many nurses now fear the legal system because of 
personal experience or the experiences of colleagues. Much 
of this concern, however, may be directly attributable to 
uncertainty with the law or partial knowledge of the law. By 
understanding and correctly following federal employment 
laws, nurse-managers may actually lessen their potential 
liability, as they have complied with both federal and state 
laws.  Table   13–1    gives an overview of key federal employ-
ment laws that pertain to the health care sector. The table is 

  EXERCISE 13–2 

 Jose, an 8-year-old boy, was injured while playing basketball with 
his friends. It was a pleasant summer evening about 10:00 p.m. 
when he fell, dislocating his shoulder. He was admitted to the hos-
pital, in extreme pain, and seen by the emergency center physi-
cian. After what seemed like forever, an x-ray was done and the 
physician told Jose’s parents that surgery would be “done the first 
thing in the morning” as there was no anesthetist on call, but that 
the anesthetist would arrive about 8:00 a.m. Jose was sedated and 
spent a long and painful night at the hospital. Following surgery, 
he developed a permanent disability of his shoulder and arm due 
to the delayed surgery. His parents bring suit against the hospital, 
the emergency center physician, and the anesthetist. What are 
their grounds for liability, and who, if anyone, should be found 
liable for Jose’s injury?    
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taken significant steps to foster the discriminatory practice 
of the employer. Employment discrimination laws are 
enforced by the  Equal Employment Opportunity Com-
mission (EEOC ) .  Additionally, states have enacted statutes 
that address employment opportunities and the nurse-
manager should consider both when hiring and assigning 
nursing employees. 

 The most significant legislation affecting equal 
employment opportunities today is the amended  Civil 
Rights Act of 1964  ( 43 Federal Register, 1978 ), part of the 
Nineteenth Century Civil Rights Act. Section 703(a) of 
Title VII makes it illegal for an employer “to refuse to hire, 
discharge an individual, or otherwise to discriminate 
against an individual, with respect to his compensation, 
terms, conditions, or privileges of employment because of 
the individual’s race, color, religion, sex, or national origin.” 
Title VII was also amended by the  Equal Employment 
Opportunity Act of 1972  so that it applies to private institu-
tions with 15 or more employees, state and local govern-
ments, labor unions, and employment agencies. 

 In 1991, the amended Civil Rights Act was signed into 
law. This act further broadened the issue of sexual harassment 

not an exhaustive list of labor laws, but presents those most 
pertinent for nurse managers to know.  One law, the Health 
Insurance Portability and Accountability Act of 1996, was 
previously discussed in  Chapter   9    and another law, the 
Americans with Disabilities Act of 1990 is discussed in 
depth in  Chapter   14   ; neither law is repeated in this chapter, 
though they are included in  Table   13–1   .    

  EQUAL EMPLOYMENT OPPORTUNITY LAWS 

 Employment discrimination laws seek to prevent discrimi-
nation based on gender, age, race, religion, handicap or 
physical disability, pregnancy, and national origin. In addi-
tion, there is a growing body of law preventing or occasion-
ally justifying employment discrimination based on sexual 
orientation. Discrimination practices include bias in hir-
ing, promotion, job assignment, termination, compensa-
tion, and various types of harassment. The main body of 
employment discrimination laws is composed of federal 
and state statutes. Additionally, the U.S. Constitution and 
some state constitutions provide protection when an 
employer is a governmental body or the government has 

 Table 13–1   Selected Federal Labor Legislation 

 • Wagner Act; National Labor Act of 1935: established multiple rights concerning unionization and created the 
National Labor Relations Board 

 • Fair Labor Standards Act of 1938: established minimum wages and maximum hours of employment 
 • Federal Tort Claims Act of 1946: permitted the U.S. government to be sued by its employees 
 • Taft-Hartley Act of 1947: established a more equal balance of power between unions and management 
 • Executive Order 10988 (1062): allowed public employees to join unions 
 •  Equal Pay Act of 1963 : made it illegal to pay lower wages to employees based solely on gender 
 • Civil Rights Act of 1964: protected against discrimination due to age, race, color, gender, or national origin 
 • Age Discrimination in Employment Act of 1967: made it illegal for employers to discriminate against older men and 

women in employment practices 
 •  Occupational Safety and Health Act of 1970 : established the development and enforcement of standards for 

occupational health and safety 
 •  Rehabilitation Act of 1973 : afforded protection to handicapped employees 
 • Wagner Amendments (1974): allowed nonprofit organizations to join unions and allowed collective bargaining in nursing 
 • Federal Claims Act of 1986: granted protection for whistleblowers on the federal level 
 • Americans with Disabilities Act of 1990: prevented discrimination against disabled individuals in the workplace 
 • Civil Rights Act of 1991: addressed sexual harassment in the workplace and overrode and/or modified previous 

legislation in this area 
 • Health Insurance Portability and Accountability Act of 1996: established a set of national standards for the protection 

of certain health information 
 •  Patient Protection and Affordable Care Act of 2010 : provided for the phased introduction of a comprehensive system 

of mandated health insurance reforms 
 •  Health Care and Education Reconciliation Act of 2010 : amended the previously enacted Patient Protection and 

Affordable Care Act to clarify budget resolutions 

 Source:  Legal and ethical issues in nursing  (3rd ed.) by G. W. Guido, 2001. Upper Saddle River, NJ: Prentice Hall, Inc. 
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they were singled out to respond to emergencies involv-
ing the bodily restraint of psychiatric patients. Both 
employees were over six feet tall and weighed more than 
275 pounds. They complained not only of being subjected 
to more hazardous situations than their female co-work-
ers, but also because they were frequently required to 
limit their breaks immediately because of emergency situ-
ations that required physical restraint. Female co-work-
ers, they asserted, were not required to limit their break 
time for similar emergencies. 

 The court ruled that these two male employees failed 
to prove their case, as they were unable to identify even one 
female co-worker whose job description, level of experi-
ence, physical strength, and other relevant characteristics 
were basically the same as theirs and who were not singled 
out for emergency-only duty. Thus, they failed to show that 
they were treated differently merely because they were male, 
and not female, employees in this institution.  Wilkerson , 
decided naming the same institution a year later, reached a 
similar conclusion. 

 Several gender-based discrimination lawsuits con-
cern staffing preferences. For example, in  Babcock,  the 
court ruled that it is not unlawful gender discrimination 
for an inpatient health care facility to give scheduling pref-
erence to female over male caregivers for assignments that 
involve intimate personal care of female patients. The 
female gender, said the court, is a  bona fide  occupational 
qualification in care-giving situations where intimate per-
sonal care of female patients is required. Thus, it was 
appropriate to schedule at least one female aide on every 
shift in a unit caring for female psychiatric patients, even if 
the policy limited a male caregiver’s opportunity to earn 
overtime pay. In  Blair , the court held the opposite ruling, 
finding that there were grounds for a gender-based dis-
crimination lawsuit because the policy to minimize male 
staffing on the night shift was not supported by a  bona fide  
occupational qualification. 

   Calhoun  also concerned staffing preferences. Physi-
cians in the facility were allowed to write orders specifying 
staff gender for one-to-one supervision of patients who 
required such staffing due to the patients’ extreme propen-
sities for acting out. The nurse, a male staff member, 
objected to this practice, stating that the male staff mem-
bers were disproportionately assigned the “difficult” 
patients. The evidence presented, however, showed that 
female staff members were also assigned to difficult 
patients for whom the male staff members were seen as 
inappropriate caregivers. The court concluded that orders 
specifying gender supervision were written because the 
patient was known to act out toward staff of the opposite 
gender, and there was no need to see the rationale for gen-
der supervision written in each patient’s progress note. 

in the workplace and supersedes many of the sections of Title 
VII. Sections of the new law define sexual harassment, its ele-
ments, and the employer’s responsibilities for harassment in 
the workplace, especially prevention and corrective action. 

 The Civil Rights Act is enforced by the EEOC as cre-
ated in the 1964 act; its powers were broadened in the 1972 
Equal Employment Opportunity Act. The primary activity 
of the EEOC is processing complaints of employment dis-
crimination. There are three phases: investigation, concili-
ation, and litigation. Investigation focuses on determining 
whether or not Title VII has been violated by the employer. 
If the EEOC finds “probable cause,” an attempt is made to 
reach an agreement or conciliation between the EEOC, the 
complainant, and the employer. If conciliation fails, the 
EEOC may file suit against the employer in federal court or 
issue to the complainant the right to sue for discrimination. 

 The EEOC also promulgated written rules and regu-
lations that reflect its interpretation of the laws under its 
auspices. Included in these written rules and regulations are 
those relating to staffing practices and to sexual harassment 
in the workplace. The EEOC defined sexual harassment 
broadly, which has generally been upheld in the courts. 
Nurse-managers must realize it is the duty of employers 
(management) to prevent employees from sexually harass-
ing other employees. The EEOC issues policies and prac-
tices for employers to implement to both sensitize employees 
to this problem and to prevent its occurrence; nurse-man-
agers should be aware of these policies and practices and 
seek guidance in implementing them if sexual harassment 
occurs in their units.  Additional information regarding this 
cause of action may be found in  Chapter   14   .  

 Cases filed alleging gender discrimination include 
  Babcock v. New York State Office of Mental Health  (2009) , 
  Blair v. Colonial Plaza  (2009) ,   Calhoun v. Florida State Hos-
pital  (2009) ,   Keller v. Indiana Family and Social Services 
Administration  (2009) ,   Lisenby v. Shinseki  (2009) ,   Owczar-
zak v. St Mary’s  (2011) , and   Wilkerson v. Indiana Family 
and Social Services  (2010) . In  Keller , the court outlined the 
criteria that must be met for a successful discrimination 
lawsuit based on gender. In order for the male staff mem-
bers to present a gender discrimination lawsuit under Title 
VII, they must prove that they: 

    1.   Are members of a protected class;  
   2.   Were performing their jobs to their employer’s legiti-

mate expectations;  
   3.   Suffered adverse employment action(s); and  
   4.   Were treated less favorably than at least one similarly-

situated female colleague. (  Keller v. Indiana Family 
and Social Services Administration,  2009 , at 2222857)   

 In  Keller , two male employees at a state mental 
health institution had complained to management that 
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identified must have the same job responsibilities as the 
employee in question. 

 Similarly, in  Morrison,  the minority nurse was disci-
plined for patient abandonment, which left her patients in 
serious jeopardy. That, said the court, was not based on her 
minority status, but a reasonable cause of action upon 
which to terminate the nurse’s employment.  Burton  con-
cerned a minority nurse who failed a drug screen in an 
institution whose written condition of employment was 
that employees must refrain from illegal drug use on and 
off the job. Finally, in  Gilyard , the nurse was discharged 
after violating the hospital’s medication administration 
policy and the state’s Nurse Practice Act. 

  Cavalier  represents what institutions must do to 
avoid successful minority lawsuits. The African-American 
director of nursing at the rehabilitation center claimed he 
was subjected to racial harassment from the facility’s direc-
tor of quality management. In 3 of 12 highly charged per-
sonal confrontations, the director of quality management 
had used racial epithets when speaking to this nurse. 

 When the nurse gave his written complaints to the 
director of human resources, she immediately assigned an 
investigator who was told to evaluate the situation and 
help these parties resolve their differences. Before this 
investigator could completely act on this assignment, 
the director of nursing abruptly quit, which was before the 
director of nursing knew how management was respond-
ing to his complaint. 

 The court ruled that the facility was not liable for racial 
discrimination. A supervisor’s prompt intervention into an 
employee conflict was an effective remedial action as required 
by the Civil Rights Act. The facility initiated appropriate and 
timely action as soon as it became aware of the issue. An 
alleged victim of discrimination, said the court, is required to 
take advantage of all reasonable corrective opportunities that 
are offered by the employer in order to remain eligible to file 
a discrimination lawsuit against the employer. 

 Three additional lawsuits related to racial or national-
ity discrimination illustrate some less commonly causes of 
action that can be pleaded. In  Scott , an African-American 
nursing supervisor violated the medical confidentiality of a 
staff nursing member by viewing the nurse’s emergency 
center record to verify that the nurse was actually ill on a 
specific date. This was a direct violation under HIPAA and 
the supervisor’s employment was terminated. She was rein-
stated when testimony at trial showed that a Caucasian 
supervisor who openly admitted in a staff meeting that she 
had looked at various employee/patient records without the 
persons’ permission never faced any disciplinary action. 

 The Nigerian nurse in  Ndupu  failed to first file her 
case of racial discrimination with the EEOC before filing in 
state court. This nurse still had the right to file under the 

 Several recent cases have been filed alleging race or 
national origin discrimination (  Angrand v. Paragon Vil-
lage,  2010 ;   Bryant v. New York State Psychiatric Institution , 
2009 ;   Burton v. Midwest Regional Medical Center , 2011 ; 
  Cavalier v. Clearlake Rehabilitation Hospital , 2009 ;   Equal 
Employment Opportunity Commission v. Bernice Nursing 
and Rehabilitation , 2009 ;   Gilyard v. Texas Laurel Ridge 
Hospital , 2009 ;   Harris v. City and County of San Francisco,  
2010 ;   Hollis v. Texas Tech ., 2011 ;   Madison v. Jefferson Hos-
pital , 2010 ;   Morrison v. Thomas Jefferson University Hos-
pital,  2011 ;   Ndupu v. Methodist Health System , 2009 ; 
  Peacock v. Altercare,  2011 ;   Scott v. Helena Regional Medi-
cal Center , 2009 ). Essentially, to succeed in these types of 
lawsuits, the employee must be able to show that he or she 
has been treated differently based solely on his or her 
nationality or race. 

 For example, in  Equal Employment Opportunity 
Commission , the African-American staff nurse was asked 
to accept a position of interim director of nursing. Her 
promotion from staff nursing to the director of nursing 
position came with a salary increase, but was $10,000 less 
than that of the Caucasian director she was replacing. 
The assistant director of nursing, also a nonminority 
nurse, was earning $2,000 more than this nurse was mak-
ing as the director of nursing. This, determined the 
court, was a blatant example of minority discrimination 
and the nurse received from the institution $22,500 to 
settle the wage disparity. 

   Hollis  concerned an African-American nurse who 
was hired as a nurse manager, then demoted to a senior 
staff nurse position after she used her management posi-
tion to speak out about the discriminatory practices of the 
facility. Presented at trial was corroborating evidence that 
other nonminority facility managers were not demoted 
and were treated differently than this manager was. The 
court awarded her $513,000 as compensation for lost earn-
ing capacity as well as injury to her professional reputation. 
In  Angrand , the court similarly found that it was discrimi-
nation for a nursing home to single out a Haitian nurse’s 
aide for a harsher punishment based only on race and 
nationality. In  Harris , the minority nurse was disciplined 
after an altercation with a co-worker; the court found it 
discrimination that only the one nurse was disciplined and 
not the other nonminority nurse. 

 Courts have equally refused to uphold minority 
nurses’ lawsuits, primarily because the nurse was unable to 
show that disciplinary actions were based on race or 
nationality. For example, in  Peacock , the court ruled that a 
minority who sues for racial discrimination has the burden 
of proof to identify one or more co-workers who were 
treated more favorably and disciplined less harshly for the 
same unacceptable conduct or actions. The co-workers 
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on the job as part of her own religious beliefs were inap-
propriate in a Catholic institution and were making some 
of the residents and their family members uncomfortable. 
The nursing assistant refused to alter her clothing and was 
fired. A lower court had ruled that the nursing assistant 
could file for religious discrimination. The U.S. Court of 
Appeals for the 4th Circuit reversed this decision, ruling 
that the exemption from religious discrimination that Con-
gress gave to health care institutions associated with a par-
ticular religious faith applies to all aspects of employment, 
not merely hiring decisions. 

 Discrimination suits can center on veterans’ rights. 
  Tarin v. County of Los Angeles  (1997)  involved a lawsuit 
brought by a nurse who had been called up for active duty 
during Desert Storm. She was then restored to her former 
civilian nursing position as required by the Veterans Reem-
ployment Rights Act. The nurse later filed an application 
for promotion to a more desirable nursing position. Fol-
lowing an unfairly low performance rating on the required 
evaluation for the promotion, the nurse brought suit claim-
ing discrimination. At trial, she was able to show that the 
supervisor completing the evaluation gave the low scores 
because she was angry about the nurse’s being absent dur-
ing her military service and thus gave no credit for her per-
formance while in the military. The court held that this 
nurse had a valid discrimination suit. 

 A final potential source of discrimination occurs with 
the pregnant worker. In   McFee v. Nursing Care Management  
(2010) , the nurse requested, 8 months after beginning her 
employment that she be allowed to return after the baby’s 
birth. Her rationale for requesting this leave was due to 
medical complications that she was experiencing. The facil-
ity’s leave policy said uniformly that no employee was enti-
tled to a leave of absence for any reason before 1 year of 
employment. There was no dispute that this policy was in 
effect when she started her employment and she was given a 
copy of the policy when she was hired. She left work shortly 
before her due date and her employment was terminated. 

 The court ruled that there were no grounds to sue for 
pregnancy discrimination. The intent of the policy was in 
no way intended to discriminate against pregnant workers 
nor was the policy applied in any way that disadvantaged 
pregnant workers. Pregnant employees are entitled under 
state and federal pregnancy-discrimination laws to be 
treated equally with nonpregnant employees in all respects. 
The pregnancy discrimination laws do not entitle pregnant 
workers to preferential treatment.   Woodard v. Rest Haven  
(2009)  and   Long v. Rest Haven  (2009)  reached similar con-
clusions when the courts ruled that a light-duty policy must 
be uniformly applied to both pregnant and nonpregnant 
workers. In   Noecker v. Reading  (2010) , the court likewise 
ruled that lifting restrictions must be uniformly applied. 

Texas state law because language in the state law, which 
provides a similar legal remedy to Title VII, contained no 
requirement to first file with the EEOC.  Madison  con-
cerned a patient who sued for racial discrimination. The 
patient refused to allow a nurse of a different race to draw a 
blood sample, then she complained to the same nurse that 
she did not like being treated differently because of her 
race. The court dismissed her case. 

 Individuals have brought suit for religious discrimi-
nation (  El-Sioufi v. St. Peter’s University Hospital,  2005 ; 
  Kennedy v. St. Joseph’s Ministries , 2011 ;   Stallworth v. Singing 
River Health , 2011 ). In  El-Sioufi,  an Islamic nurse sued 
because of an anti-Islamic comment made by a nursing 
supervisor. The Islamic nurse also objected to working on 
Christmas, claiming that it was discrimination to force a 
non-Christian to work on a religious holiday so that a 
Christian would not have to work that day. 

 In addressing these issues, the court noted that the 
following four questions must be answered with a “yes” for 
a legitimate discriminatory lawsuit to go forward: 

    1.   Does the employee belong to a minority group?  
   2.   Was the employee performing the job at a level that 

met the employer’s legitimate expectations?  
   3.   Did the employee suffer an adverse employment 

action?  
   4.   Did other employees, nonmembers of the same 

minority group, not suffer similar adverse employ-
ment action? (  El-Sioufi v. St. Peter’s University Hospi-
tal , 2005 , at 1174)   

 In this case, the court noted that the supervisor had 
apologized when confronted by the Islamic nurse. Addi-
tionally, the court ruled that it is not religious discrimina-
tion to expect an employee to work on a day that has 
religious significance to others but does not have signifi-
cance to the employee in question. 

 The nurse in  Stallworth  used her lunch breaks as 
times to pray at work. She claimed she was criticized by her 
co-workers for praying. After she complained, she was 
denied additional training that she had requested and was 
fired by her employer. She filed a lawsuit claiming religious 
discrimination and a hostile work place environment. She 
was unsuccessful in her lawsuit because the employer was 
able to show that she was fired for insubordination, blatant 
refusal to follow directions from her nurse manager, and 
she could not show that the person who replaced her had 
different religious beliefs and practices. 

 In  Kennedy , a geriatric nursing assistant was a mem-
ber of the Church of the Brethren. She worked in a Catholic 
nursing home, which was operated in all respects as a 
Catholic religious facility. The nursing assistant’s supervi-
sor told her the long dresses and head coverings she wore 
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 In  Herrero,  a 63-year-old Filipina woman was ter-
minated due to the elimination of her position. She sued 
for employment discrimination, but the court could find 
no evidence that her termination was based on race, 
nationality, age, or gender discrimination. Rather, the 
court said, this was a  bona fide  reduction of force, based 
on economic necessity and guided by business judgment. 
The layoffs were based strictly on job classification, 
employment status, prior job experience, seniority, and 
licensure and/or certification. 

 A final option for persons who have endured intol-
erable conditions at work caused by illegal acts of dis-
crimination is to resign. Once the individual has resigned, 
he or she may file a claim of  constructive discharge  .  To 
claim constructive discharge, the employee must show 
that the employer deliberately created intolerable working 
conditions with the intention of forcing the employee to 
quit. Courts do not give the benefit of the doubt to 
employees who are unreasonably sensitive to their work-
ing conditions. Constructive discharge occurs only when 
a reasonable employee would find the conditions intoler-
able. An employee who is scrutinized and reprimanded 
more than others does not have unreasonable working 
conditions merely because the job is less enjoyable and 
the employee experiences added stress (  French v. Eagle 
Nursing Home, Inc.,  1997 ). 

 Note, though, that being offered a night shift rather 
than the day shift on returning to work after an approved 
leave could open the door for a constructive discharge 
cause of action (  Hunt v. Rapides Healthcare System, LLC,  
2001 ). In that case, the nurse returned after a 12-week 
leave, which was allowed by the Family and Medical Leave 
Act. Explicit in that law is the fact that the employee return-
ing from leave is entitled to return to the same position that 
he or she enjoyed before taking the leave. This court spe-
cifically noted that a night-shift position is not equivalent 
to a day-shift position. 

 Courts allow suits under a constructive discharge 
cause of action very judiciously. In   Yearous v. Niobrara 
County Memorial Hospital  (1997) , the court defined intol-
erable conditions as working conditions that, when viewed 
objectively, are so difficult that a reasonable person would 
feel compelled to resign. In other words, the employee 
must have absolutely no other choice but to quit. In this 
case, the court found that the hospital had used question-
able judgment in hiring a new director, but that the nurses 
also had exercised questionable judgment by taking an 
inflexible “either she goes or we go” stance. When the 
nurses resigned, there was still the option of whether or 
not to leave the employment position; the hospital board 

 An opposite outcome occurred in   Griffin v. Webb  
(2009) . In this case, while still on maternity leave, super-
visors from the facility where the licensed practical 
nurse (LPN) worked began calling her, encouraging her 
to return to work sooner than she had planned. The 
supervisor reportedly threatened her by stating that if 
she did not return immediately to work, she would be 
fired when she did return if she missed even a single 
day’s work. The LPN was also threatened with working 
the p.m. shift as opposed to the a.m. shift if she did not 
return to work immediately. 

 The LPN refused to be threatened and took her full 
maternity leave. She was fired shortly after her return for 
a medication error when she administered Atarax to a 
patient for whom Vistaril was ordered. These are essen-
tially two equivalent medications, but the LPN was 
unsure how to chart the drug. She eventually made a 
chart entry for each time she had administered the 
Atarax, but did not note that it was a “late entry” as 
required by the facility policy. She admitted that she had 
violated the facility policies and procedures in how the 
medications were charted. 

 A male LPN, who also worked at the facility, had 
committed much more dangerous medication errors that 
could have compromised a patient’s safety and then com-
pounded the error by falsifying his charting after the fact to 
hide what he had done. This employee was not fired for 
this serious offense, but was suspended for 3 days. 

 The court held that this preferential treatment 
afforded the male LPN created a  prima facie  case that 
this female LPN was a victim of discrimination. To be 
successful in such a discrimination case, the employee 
in question must be able to show that at least one other 
person lacked the same characteristic and was treated 
more favorably. 

 Employers may seek exceptions to Title VII on a 
number of bases. For example, it is lawful to make employ-
ment decisions on the basis of national origin, religion, and 
gender (never race or color) if such decisions are necessary 
for the normal operation of the business, though the courts 
have viewed this exception very narrowly. The U.S. District 
Court for the Southern District of Florida upheld the right 
of a hospital to create a “women-friendly” environment in 
the obstetrical/gynecological unit without inferring that 
the hospital discriminates against male nurses (  Wheatley v. 
Baptist Hospital of Miami, Inc.,  1998 ). Promotions and lay-
offs based on  bona fide  seniority or merit systems also are 
permissible (  Firefighters Local 1784 v. Scotts,  1984 ), as are 
exceptions based on business necessity (  Herrero v. St. Louis 
University Hospital,  1997 ). 
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States  (1991) , the ruling had been just the opposite and a 
nurse anesthetist was considered a government employee 
because the nurse was under the same control and supervi-
sion as a regularly employed governmental employee.  

  AGE DISCRIMINATION IN EMPLOYMENT 
ACT OF 1967 

 The outcome of the   Age Discrimination in Employment 
Act of 1967   was that it became illegal for employers, 
unions, and employment agencies to discriminate against 
older men and women. The prohibited practices are nearly 
identical to those outlined in Title VII of the Civil Rights 
Act. The Age Discrimination in Employment Act of 1967, 
in a 1986 amendment, prohibits discrimination against 
individuals over the age of 40. The practical outcome of 
this act has been that mandatory retirement is no longer 
seen in the American workplace. 

 Some of the practices prohibited under the Age 
Discrimination in Employment Act include placing older 
nurses in positions that are being phased out merely as a 
means of easing the worker out of employment and forc-
ing older workers to waive their rights as part of a termi-
nation program. Termination programs include early 
retirement and reduction-in-force efforts. Waivers were 
part of the amendments to the Age Discrimination in 
Employment Act. Known as the Older Workers Benefit 
Protection Act, this act mandates that waivers must be 
written in such a manner that employees understand their 
options and that employees be given 21 days to decide 
whether to sign the waiver. 

 As with Title VII, there are some exceptions to this 
act. Reasonable factors, other than age, may be used 
when terminations become necessary. Such reasonable 
factors could be a performance evaluation system and 
some limited occupational qualifications, such as tedious 
physical demands of a specific job. Reasonable factors 
could also entail negative comments that a worker 
expresses in an exit interview (  Weigel v. Baptist Hospital,  
2002 ). In that case, a 56-year-old nurse complained about 
preferential treatment for younger nurses in shift assign-
ments and leave requests. She subsequently resigned and, 
on the exit interview form, voiced multiple complaints 
about her dissatisfaction with her working conditions. 
Later she reapplied at the same facility and was denied a 
position as a per-diem nurse. The court ruled that her 
negative exit comments were a valid, nondiscriminatory 
basis for the hospital’s failure to rehire her. Reasonable 
factors also include falsification of documents (  Turner-
Schileman v. Centura Health , 2011 ). 

  FEDERAL TORTS CLAIMS ACT OF 1946 

 The  Federal Tort Claims Act of 1946  was enacted to 
allow patients and persons with claims against federal 
workers to be able to sue the U.S. government. Before 
that time, the government was immune, even if negli-
gent actions of its employees caused injury or loss of 
property to nongovernmental individuals. Based on this 
law, the government is substituted as the defendant in 
civil actions filed to recover damages against federal 
employees, and the Federal Tort Claims Act is the sole 
remedy available to a patient injured by a federal 
employee providing health care. 

 Under this act, the court first establishes whether the 
individual was an employee or an independent contractor 
with the government. This is done because greater liability 
exposure occurs with employees than with independent 
contractors. For example, in   Broussard v. United States  
(1993) , the court held that no negligence had occurred on 
the part of the defendant because the physician was an 
independent contractor at the time of the injury. There was 
a contract between the government facility and the physi-
cians that the physicians would assume full responsibility 
and accountability for their own actions. In   Bird v. United 

  EXERCISE 13–3 

 A Caucasian female of Russian descent was terminated from 
her employment as a staff nurse in an acute care hospital. She 
filed a discrimination lawsuit, stating that she had frequently 
been harassed and discriminated against by her supervisor, a 
Caucasian nurse of Norwegian descent. The nurse alleged that 
this supervisor had announced during a staff meeting that 
there were too many Russian-speaking patients and nurses and 
that this would “have to change.” Eventually all the Russian-
speaking nurses in the unit were replaced by nurses who did 
not speak Russian. 

 How do you think the court would rule in such a case? If 
this is a successful discrimination lawsuit by the terminated 
nurse, is this a natural-origin discrimination suit or one that 
more correctly relates to race and color? Is the distinction impor-
tant? Is it important that both the nurse claiming discrimination 
and the nurse who allegedly committed the discrimination were 
both Caucasian?   

was requesting that they rescind their resignations, pledg-
ing that the board would try to resolve the problems 
within internal channels. Thus, they were not construc-
tively discharged.       
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mented and that she had met only three of the four crite-
ria for a successful age discrimination lawsuit: 

    1.   Be 40 to 70 years old.  
   2.   Perform job responsibilities according to the employ-

er’s expectations.  
   3.   Be discharged.  
   4.   Be replaced by a substantially younger person.   

   Robinson v. CARES Surgicenter  (2008)  concerned an 
older surgical nurse who requested a transfer to a desk job 
from her current job, which required a considerable 
amount of standing during the day. The request was 
granted, but with a $5.95 per hour pay reduction, based on 
the facility’s standard pay rate for preadmission testing ver-
sus perioperative nurses. The nurse filed a lawsuit for age 
discrimination. 

 The court ruled in favor of the facility, noting that 
the crux of any discrimination suit is to examine compari-
sons between the alleged victim and other employees in 
similar situations or as similar as can be found. Upon 
examination of the pay scales and seniority of the nurses 
within the facility, the court determined that the nurse in 
question was still earning more than other comparable 
nurses in the facility.  

  REHABILITATION ACT OF 1973 

 The purpose of the  Rehabilitation Act of 1973  is “to 
promote and expand employment opportunities in the 
public and private sectors for handicapped individuals,” 
through affirmative action programs and the elimination 
of discrimination. Employers covered by the act include 
agencies of the federal government and employers receiv-
ing federal contracts in excess of $2,500 or federal finan-
cial assistance. The Department of Labor enforces 
Section 793 of the act, which refers to employment under 
federal contracts, and the Department of Justice enforces 
Section 794 of the act, which refers to organizations 
receiving federal assistance. The EEOC enforces the act 
against federal employees, and individual federal agen-
cies promulgate regulation pertaining to the employment 
of the disabled.  

  AFFIRMATIVE ACTION 

 The policy of  affirmative action  (AA) differs from the 
policy of equal employment opportunity (EEO). Centers 
for affirmative action enhance employment opportunities 
of protected groups of people, whereas EEO is concerned 
with using employment practices that do not discriminate 
against or impair the employment opportunities of pro-
tected groups. Thus, AA can be seen in conjunction with 

 As the nursing community ages (the current average 
age of the employed registered nurse in the United States is 
45.5 years [ U.S. Department of Health and Human Ser-
vices, 2010 ]), the number of age discrimination cases may 
well rise. This is especially true as the health care industry 
continues to downsize and employ more cost-cutting 
measures. A case example in this area of the law is   Scanlon 
v. Jeanes Hospital  (2009) . In that case a registered nurse 
with an exemplary record of service had been employed at 
the same hospital for 37 years. She was abruptly fired over 
a written complaint filed by an obstetrical technician, stat-
ing that the nurse had mistreated an obstetrical patient 
who had had a miscarriage. Sixty-one years of age at the 
time of her dismissal, the nurse sued her former employer 
for age discrimination. 

 Her “mistreatment” of a patient concerned a patient 
who incurred a miscarriage while on the toilet. Following 
instructions from the physician, the nurse had an obstetri-
cal technician place the 18-week fetus, placenta, and umbil-
ical cord into a container of formalin. At the time, there 
was no policy in place for handling the products of concep-
tion after a miscarriage. Later a policy was enacted, stating 
it was inappropriate to place a miscarried fetus under 24 
weeks in formalin. 

 The obstetrical technician complained to the unit 
manager about being told to place the remains in forma-
lin. After consulting physicians, the unit director 
decided to fire the nurse. The grounds they gave for her 
dismissal were failure to adhere to expected standards of 
practice and behavior inconsistent with customer ser-
vice expectations. 

 At trial, it was discovered that there was no policy 
in place until after this incident, and the physicians testi-
fied that her actions were not inappropriate. The jury 
awarded her $273,399.92 for her loss of income and 
wrongful termination. 

 In cases that support an employer’s actions, the 
court will uphold the employer’s right to terminate or 
alter a job classification of an employee who is 40 to 70 
years of age. Two recent cases exemplify this concept. In 
  Stephens v. Kettering Adventist Healthcare  (2006) , a 
60-year-old nurse was mistreating patients in a neonatal 
unit. The nurse manager and the human resources repre-
sentative obtained the written statements of six nurses in 
the unit who had witnessed the abuse. The nurse in ques-
tion was informed that there was an investigation under-
way and that she could name any witness to dispute the 
allegations being made. Unable to produce witnesses sup-
porting her innocence, she was fired, and replaced by two 
part-time nurses, both in their 20s and 30s. The court 
upheld the dismissal, noting that the nurse’s incidents of 
patient abuse had been fully investigated and well docu-
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  OCCUPATIONAL SAFETY AND HEALTH ACT 

 The  Occupational Safety and Health Act of 1970 (OSHA)  
was enacted to assure that healthful and safe working con-
ditions would exist in the workplace. Among other provi-
sions, the law requires isolation procedures, the placarding 
of areas containing ionizing radiation, proper grounding of 
electrical equipment, protective storage of flammable and 
combustible liquids, and now the gloving of all personnel 
when handling bodily fluids. The statute provides that if no 
federal standard has been established, state statutes prevail. 
Nurse-managers should know the relevant OSHA laws for 
the institution and their specific area. Frequent review of 
new additions to the law also must be undertaken, espe-
cially in this era of acquired immune deficiency syndrome 
(AIDS) and infectious diseases, and care must be taken to 
ensure that necessary gloves and equipment as specified 
are available on each unit. 

 Violence in the workplace is one issue that OSHA is 
beginning to address in its rules. Violence is perhaps the 
greatest hidden health and safety threat in the workplace 
today, and nurses, as the largest group of health care profes-
sionals, are most at risk of assault at work. In 1996, the 
Occupational Safety and Health Administration developed 
voluntary guidelines to protect health care workers and 
consumers, but not all employers have instituted them. 
Currently, nine states have laws that mandate employers to 
report incidents of workplace violence, 17 states have 
enacted laws that strengthen or increase penalties for acts 
of workplace violence, and at least one state has pending 
legislation that would implement standards of conduct and 
policies reducing workplace bullying. Additionally, TJC 
has created standards that address the incidence and pre-
vention of workplace violence, and the American Nurses 
Association (ANA) has generated a model state bill entitled 
“The Violence Prevention in Health Care Facilities Act” 
( ANA, 2012a ). 

 The OSHA laws guarantee all workers the right to a 
“safe and healthful workplace.” This may be accomplished 
through the use of written policies, employee education 
and training, proper staffing levels, and follow-up of inci-
dent reports. Employers may be penalized if they fail to 
reduce the potential for workplace violence. Measures that 
nurses may take in this area include the following: 

    1.   Participate in or initiate regular workplace assess-
ments, identifying unsafe areas and potential haz-
ards. Factors that are known to contribute to 
assaultive behavior include inadequate staffing, inva-
sion of personal space, seclusion or restraint activi-
ties, and lack of experienced staff members.  

   2.   Work with management to make necessary changes, 
monitor incidents, and determine whether control 

several federal employment laws. For example, in con-
junction with the Vietnam Era Veteran’s Readjustment 
Act of 1974, AA requires that employers with government 
contracts take steps to enhance the employment opportu-
nities of disabled veterans and other veterans of the Viet-
nam era. 

 The United States Fair Labor Standards Act of 1938, 
better known as the FLSA ( FLSA, 1938 ), was one of the 
first laws established to govern national minimum wage, 
provide time-and-a-half for overtime in certain job classifi-
cations, and prohibit child labor abuse. The  Equal Pay Act 
of 1963  makes it illegal to pay lower wages to employees of 
one gender when the jobs: 

    1.   Require equal skill in experience, training, educa-
tion, and ability.  

   2.   Require equal effort in mental or physical exertion.  
   3.   Are of equal responsibility and accountability.  
   4.   Are performed under similar working conditions.   

 Courts have held that unequal pay may be legal if based on 
seniority, merit, incentive systems, and a factor other than 
gender. Though the primary cases under this law in the 
area of nursing have been filed by nonprofessionals, at 
least one case (  Beck-Wilson v. Principi , 2006 ) involved the 
equal pay of nurse practitioners and physician assistants. 
The question in the case concerned the unequal pay 
between the predominantly male physician assistants and 
the predominantly female nurse practitioners. The court 
concluded that there was no basis for the unequal pay and 
that the agency must compensate at the same rate for simi-
lar services. 

 Cases that concern nurses filed under FLSA gener-
ally involve issues regarding the qualification of nurses for 
overtime pay and the classification of nurses who are eli-
gible for overtime pay. For example,   Belt v. Emcare, Inc . 
(2006)  concerned the overtime pay of hourly nurse practi-
tioners, and this court ruled that because these nurse prac-
titioners were not “practicing medicine,” they were entitled 
to overtime pay.   Rawls v. Augustine Home Health Care, Inc . 
(2007)  and   Bergman v. Private Care, Inc.  (2008)  concerned 
whether employees in domestic service who provided 
companionship services for individuals who were unable 
to care for themselves were also eligible for overtime pay. 
Noting that the act provides an exception for such services 
performed in clients’ private homes, the court remanded 
the case back to the trial level to address specifically the 
levels of care provided by this corporation and to deter-
mine where progressive levels of assisted living cease to be 
private dwellings and become more of an institutional set-
ting.   Barfield v. New York City Health and Hospitals Corpo-
ration  (2006)  extended the right for overtime pay to 
agency nurses.  
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 employment-at-will  ,  though not every state still recog-
nizes all three exceptions .  

 These three exceptions are as follows: 

    1.   The public policy exception  
   2.   Implied contracts and the concept of wrongful dis-

charge  
   3.   The “good faith and fair dealing” exception   

 The first exception is a public policy exception. Pub-
lic policy favors the exposure of crime, and the cooperation 
of citizens possessing knowledge of those crimes is essen-
tial in the effective implementation of that policy. Under 
this exception, an employer may not discharge an employee 
if it would violate the state’s public policy doctrine or a state 
or federal statute. Examples of such discharge include dis-
charging an employee for serving on a jury, for reporting 
an employer’s illegal actions (better known as  whistle-
blowing ), and for filing a workers’ compensation claim. 
Forty-three states and the District of Columbia recognize 
public policy as an exception to the at-will rule; seven 
states do not have this exception. 

 Several cases attest to the number of terminations 
for retaliation causes of action against health care employ-
ees. Often called  whistle-blowing cases,  these health care 
workers have been terminated for speaking out about 
unsafe practices and violations of federal laws and for fil-
ing lawsuits against employers. Whistle-blowing may be 
defined as the act of someone, believing that public inter-
est overrides the interest of the organization he/she 
serves, who publicly exposes the organization for its 
involvement in corrupt, illegal, fraudulent, or harmful 
activity ( Annotation, 1999 ). The term  whistleblower  origi-
nates from the practice of English bobbies (policemen), 
who would blow their whistles when they noticed the 
commission of a crime. 

 Essentially, a  whistleblower law  states that no employer 
can discharge, threaten, or discriminate against any employee 
regarding compensation, terms, conditions, location, or priv-
ileges of employment because the employee in good faith 
reported or caused to be reported, verbally or in writing, what 
the employee had a reasonable cause to believe was a viola-
tion of a law, rule, or regulation of state or federal law. Most 
whistleblowers are internal, that is they report misconduct to 
a fellow employee or supervisor within the agency. External 
whistleblowers are those who report misconduct to outside 
persons or entities. The employee does not have to cite a ref-
erence to any specific law in reporting what is or is believed to 
be illegal conduct. The whistleblower law extends to an 
employee who supports another employee who reports illegal 
conduct, because retaliation against a whistleblower is in 
itself an illegal action (  Appeal of Linn,  2000 ). Individuals 
who are contemplating reporting violations of laws under a 

measures are effective. Possible actions include sched-
uling experienced clinicians on each shift, educating 
staff to deal with escalating violence, enforcing wearing 
of proper identification by staff members, and develop-
ing a buddy system when working with patients/family 
members who are known to react violently.  

   3.   Be alert for potential violence and suspicious behav-
ior and report it immediately.  

   4.   Assess patients for their potential for violence, espe-
cially if they have known histories of violent behavior.  

   5.   Be supportive of colleagues who encounter workplace 
violence. Ensure that they report all incidents and 
receive necessary treatment, including counseling.  

   6.   Encourage co-workers to address violence in their 
personal lives and conflict in the workplace.   

 An issue now being addressed in depth is the issue of safe 
patient handling, preventing injury to health care workers 
while ensuring that patients are protected as they are 
transferred/moved in health care settings. The  ANA 
(2012b)  reported that more than one-third of back injuries 
in nurses are associated with the handling of patients. 
Given these data and recognizing that there simply is no 
safe manual patient lifting, the ANA promotes legislation 
that would require hospitals and other health care institu-
tions to develop programs to prevent work-related muscu-
loskeletal disorders and eliminate manual patient lifting. 
Toward this end, nine states now have passed safe patient 
handling legislation. 

 Also in 2012, OSHA announced that it had initiated 
a 3-year National Emphasis Program (NEP) for nursing 
and residential care facilities in order to focus on the 
workplace hazards that are the most common in the health 
care industry, including ergonomic stressors related to 
patient lifting. It is hoped that the momentum now in 
place will lead to federal laws that would require mechani-
cal lifting equipment and friction-reducing devices for all 
health care workers, patients, and residents across all 
health care settings.  

  EMPLOYMENT-AT-WILL AND WRONGFUL 
DISCHARGE 

 Historically, the employment relationship has been consid-
ered as a “free will” relationship. Employees were free to 
take or not take a job at will, and employers were free to 
hire, retain, or discharge employees for any reason. Over 
the past two decades, there has been a growing trend 
toward a restricted application of the at-will employment 
rule. A cadre of laws, some federal but predominantly state, 
have slowly eroded this employment at-will. Case law pro-
vides at least three exceptions to the broad doctrine of 
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   3.   The employee must have given the employer written 
notification and a reasonable time to correct the 
problem/issue.  

   4.   The employee must have suffered retaliation in the 
form of some actual harm (  Taylor v. Memorial Health 
System, Inc.,  2000 , at 757).   

 The nurse in  Taylor  had complained to hospital 
administration and then to state authorities that a male 
physician was fondling female patients in the examination 
rooms of the facility’s emergency center and was examin-
ing female patients alone without a third person being 
present, as was the facility’s written policy. Before reporting 
the sexual abuse of these patients to the state department, 
the nurse had first complained verbally and then in writing 
to all levels of the facility’s administrative staff, including 
the supervisor in the emergency center. In retaliation, the 
facility reassigned the nurse to a different department, and 
reduced her from a full-time to a part-time employee so 
that she was not eligible for benefits and was unable to earn 
the money she needed to pay her bills. 

 Multiple whistleblower lawsuits continue to be filed 
annually, including the more recent lawsuits of   Admore v. 
Nurse Connection, Inc.  (2009) ,   Dalton v. Washington 
Department of Corrections  (2009) ,   Dettor v. Mississippi Vet-
erans Home  (2010) ,   Margiotta v. Christian Hospital  (2010) , 
  Martell v. Tarpon Springs Hospital  (2010) ,   Stewart-Dore v. 
Webber Hospital  (2011) , and   Westlake Surgical v. Turner  
(2009) . Generally the courts have found in favor of the 
whistleblowers, though at least one recent case has been 
decided in favor of the defendant hospital. 

 For example,  Martell  concerned a hospital surgical 
nursing supervisor with a spotless 14-year record who was 
fired 10 days after she voiced a complaint that the hospital 
administrator had falsified records. In these falsified records, 
the administrator had personally certified a number of hos-
pital nurses’ annual cardiopulmonary resuscitation retrain-
ing, which neither he nor anyone else had actually done. 
During the trial, it was further disclosed that this same 
administrator had been fired from his previous employ-
ments for falsifying time records and for poor performance. 

 The jury in the case awarded the former nursing 
supervisor $425,000 as damages for compensation for emo-
tional distress and the fact that her new employment paid 
less, had fewer benefits, and was less personally satisfying 
than her former position. The jury also noted that com-
plaining about illegal actions by a superior was expressly 
protected by the state’s whistleblower-protection law and 
that the hospital had no grounds on which to dismiss her. 

  Admore  also concerned a nurse’s reporting of illegal 
activities. In this case, the RN was hired by an agency to pro-
vide skilled nursing home-care services to selected home-

whistleblower law must remember that although there is a 
federal whistleblower law, additional protections and regula-
tions vary by state. Federally, individuals are protected under 
the United States  False Claims Act of 1986  ( False Claim Act 
of 1986, 1986 ), and 32 states plus the District of Columbia 
currently have False Claim Acts. Thus nurses are cautioned to 
consult an attorney, the nurse’s union representative, or other 
knowledgeable source before taking action. 

 The False Claims Act allows a private citizen to file a 
civil lawsuit in the name of the U.S. Government to recoup 
money the government has paid for a false claim, such as a 
fraudulent Medicare or Medicaid claim. The incentive to the 
private citizen is that, if successful, the citizen will receive 15 to 
20 percent of all the money that the government recoups from 
the wrongdoer. To be successful, though, specific information 
is required. This specific information includes details of the 
fraudulent practices committed, including patients’ identities; 
dates; names of agencies; exact content of the claim forms, 
including billing codes for treatment claimed; identification 
numbers of the forms; and the exact amounts of money 
involved.   United States v. Compass Medical  (2011)  is an exam-
ple of an unsuccessful lawsuit under the False Claims Act. 

 In that case, a nurse practitioner and several co-work-
ers believed that a physician was overbilling Medicare in his 
billing for weekend visits to nursing home patients. The 
nurses calculated that the physician would need to have 
spent at least 9 hours per day each Saturday and Sunday to 
have seen the numbers of patients he claimed to have seen. 
His time records noted that he was out of the office for only 
5 hours each of these days. Additionally, the daughter of a 
resident told the nurse practitioner that no doctor had seen 
or treated her mother on any weekend day in question. 

 The District Court for Massachusetts dismissed the 
case for fraudulent billing of Medicare. Imprecise allega-
tions, declared the court, are not sufficient to show that a 
provider’s time sheets do not match the level of his or her 
billing activity or that the daughter of a particular nursing 
home resident said her mother told her that the doctor 
never came in that day. Without specific, exact, and precise 
details to support it, the lawsuit was dismissed. 

 Bringing a successful whistleblower lawsuit is equally 
challenging, and at least one court outlined the elements 
that must be presented in order to prevail in a successful 
whistleblower retaliation case. In   Taylor v. Memorial Health 
Systems, Inc.  (2000) , the following criteria were outlined: 

    1.   The whistleblower must disclose or threaten to dis-
close an allegation in writing and under oath to the 
appropriate state or federal agency.  

   2.   The allegation must be about an activity, policy, or 
practice of the employer that is or was a violation of a 
state or federal law, rule, or regulation.  
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 Whistleblowers can also be protected when they 
report in good faith what they believe to be a dangerous 
condition or practice and the report is motivated by a gen-
uine desire to stop the dangerous condition. The nurse in 
 Steward-Dore  gave antibiotics to another nurse who had a 
staph infection. The nurse who dispensed the antibiotics 
believed the other nurse should not have continued work-
ing with patients, and the nurse who dispensed the antibi-
otics then spoke with her supervisor, hospital security, and 
an infection control official about her concerns. 

 The reporting nurse was terminated on the grounds 
that she violated patient confidentiality for discussing the 
other nurse’s medical condition with her supervisor, hospital 
security, and an infection control official. She sued for wrong-
ful discharge, citing the state whistleblower protection statute. 

 The court ruled that a health care employee is pro-
tected from employer retaliation when he or she reports a 
deviation from applicable standards of patient care or a 
dangerous condition or practice that poses a risk to the 
safety of patients or co-workers. The nurse will need to 
prove that her ongoing complaints about the other nurse 
were indeed realistically related to patient health and safety 
even though the infection control official had reassured her 
that the other nurse posed no such threat. 

 A similar issue arose in  Dalton . In that case, a staff 
nurse employed by the Washington State Department of 
Corrections was terminated after he wrote letters to public 
officials about prison health conditions and his testimony 
before a Department risk-management task force. The 
nurse sued for retaliation and violation of his constitutional 
right to freedom of speech. The court noted that there was 
no doubt that the letters he wrote and the testimony he 
gave were protected by the First Amendment of the Consti-
tution. He still had to prove that the upper-level decision-
makers who fired him knew of these letters and testimony, 
and that these were the impetus for their actions. The court 
concluded that the staff nurse is entitled to a determination 
in his favor if it can be determined that retaliation was the 
institution’s motivation in having him dismissed. 

 The court additionally noted that freedom of 
speech applies only to subjects of public concern, such as 
the health conditions of prisons. Communications with 
co-workers about day-to-day issues is a regular part of a 
nurse’s job and is not a subject of public concern.   Cicchi-
elo v. Beard  (2010)  reached a similar conclusion. Here the 
nurse, employed by the state department of corrections, 
voiced her opinion on the way in which other nurses 
were dispensing inmates’ mental health medications 
under physicians’ orders that had expired. She was later 
terminated and claimed that the real reason for which 
she lost her job was voicing concerns about the inmates’ 
medications. The court noted that, even if this was true, 

bound Medicare patients. Soon after she was employed, the 
nurse was told to admit a certain patient as a new Medicare 
patient for home physical therapy, despite the fact that the 
patient was not homebound. Then the nurse was instructed 
to have the patient sign forms for Medicare reimbursement 
stating that she had seen him on five separate occasions, 
even though she had seen him only four times. The nurse 
was also to falsify the dates that she had seen another patient, 
whom she did actually visit, and then make alterations to the 
care plan so that his eligibility would not be questioned. 

 The nurse informed the manager that she would not 
falsify records. Her employment status was abruptly con-
verted from a salaried employee with full benefits to a  per 
diem  nurse with no benefits. She continued to work for sev-
eral months as a  per diem  nurse, then quit and was hired by 
another home health agency in the same city. She then 
brought this action against the first home healthcare agency. 

 The jury awarded the nurse $60,000 in damages and 
another $110,000 for her attorneys’ fees and litigation costs. 
The jury noted that state law protects employees from 
employer retaliation for refusing to participate in illegal 
activities, policies, or practices. The jury also determined 
that the nurse was a victim of retaliation even though she 
voluntarily quit her employment and was not actually dis-
charged from the agency. It is the same as firing, said the 
jury, when an employer so drastically changes the terms 
and conditions of employment that the employee has no 
realistic options but to quit. In legal terms, the situation is 
known as  constructive discharge.        

  EXERCISE 13–4 

 The director of nursing in a brain injury rehabilitation center 
heard complaints from her staff members that patients were not 
being released upon attainment of their treatment goals or upon 
the patients’ requests for early discharge. After she spoke with 
management about these concerns, a directive came from the 
director of marketing and admissions that patients were to be 
kept in the facility for the entire 4-year period during which 
Medicare funding existed. The director was concerned that this 
was a violation of the law and could constitute Medicare fraud. 

 While attending a conference, the director spoke with the 
state director of the traumatic brain injury program. He con-
firmed her understanding that such patients should be released. 
She gave this information to her superiors when she returned 
from the conference and was dismissed within the month. In 
their defense, the facility stated it had dismissed the director for 
violating patient confidentiality by speaking to the state director 
rather than reporting her concerns to the state authorities. 

 How would you expect the court to rule in this case? Do 
the facts of this case constitute a valid whistleblower case? Why 
or why not?  
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staff persons are required for specific patient transfers, or 
which specifically defines when a pregnant patient can or 
cannot undergo a CT scan. Complaining about an alleged 
violation of a vague, generalized policy in favor of patient 
safety does not allow a health care employee or former 
employee to successfully sue using a whistleblower defense. 

freedom of speech pertains only when one is speaking 
out on public matters. A nurse communicating with co-
workers about patient care issues is not speaking out 
about public concern and thus cannot sue for a violation 
of a constitutional right. 

 Illegal practices such as patient abuse and neglect 
may also form the basis for a successful whistleblower law-
suit. In  Westlake Surgical , a nurse was told that she was to 
be terminated, effective on her return from a scheduled 
2-week vacation, because she told her supervisor that she 
was going to file a written report with the state officials 
about the multiple patient-care violations she had wit-
nessed. Before she left for her vacation, she downloaded 
approximately 3,000 pages of patient-chart face sheets and 
other demographic data from her office computer’s hard 
drive to a portable storage device. At her trial, she testified 
that she had not divulged any of these data to anyone 
except her own and the hospital’s attorneys. She also testi-
fied that it was her intention to release the data only to state 
and federal inspectors, and only if requested. 

 The court upheld her right to damages, despite 
objections concerning a possible breach of medical confi-
dentiality. The court noted that she was entitled to damages 
as the intent and purpose of the state’s whistleblower law 
not only permits but mandates nurses to report abuse, 
neglect, and other illegal and wrongful acts. 

 Whistleblowers may also prevail even if they have pre-
viously filed discrimination lawsuits. In  Dettor,  a nurse’s aide 
filed a complaint with the EEOC stating that she terminated 
her employee because of the ongoing racial harassment 
directed at her. Subsequently she recontacted her former 
employer to be reinstated and was told she would not be 
considered for employment because she had filed a discrimi-
nation complaint. The court held that the U.S. Civil Rights 
Act strictly prohibits retaliation by an employer against an 
employee who files a charge of discrimination. The employee 
can pursue a retaliation lawsuit even if the underlying com-
plaint of discrimination is ruled to be invalid. 

 To be able to sue for wrongful discharge, the whistle-
blower must have challenged a clear violation of a statute or 
regulation that expressly defines a standard for patient care. 
In  Margiotta , the imaging technician was fired after an angry 
outburst aimed at a co-worker that occurred in front of a 
patient. Two years earlier, he had complained to his superi-
ors about certain patient-safety issues, including patients 
who were left alone in hallways, failure to have two persons 
available to transfer patients from a stretcher to a computed 
tomography (CT) scan, and CT scans in pregnant patients. 

 At his trial, the technician was unable to point to any 
specific statute or regulation at a state or federal level that 
expressly forbids patients on stretchers being left in hospital 
corridors unattended, or that expressly mandates that two 

  Ethical Scenario 13–3 

 The Whistleblower Case 

 The nurse practitioner at Mercy Memorial Rest Home 
witnessed a patient fall from her geriatric chair. The 
nurse practitioner assessed the patient, requesting per-
mission from the home’s administrator to transfer the 
patient to the local acute care facility for further assess-
ment of possible injuries. The home’s administrator, 
reluctant to incur an unnecessary bill for a patient 
transfer when there appeared to be no apparent injury, 
denied the request. The nurse practitioner became irate, 
made derisive comments to the home’s physician, and 
abruptly left the facility. The nurse practitioner was 
fired the next day for insubordination. 

 In the nurse practitioner’s subsequent lawsuit for 
employment retaliation, how would you expect the 
court to rule? Is this a valid whistleblower case? Why or 
why not? What are the nurse’s ethical obligations in 
cases where patients fall? How do these obligations 
complement the nurse’s legal responsibilities?  

 Perhaps one of the best known whistleblower 
cases involving nurses is what has become known as the 
Winkler County Nurses Lawsuit ( Yoder-Wise, 2010 ). 
The case became nationally known after two registered 
nurses, Anne Mitchell and Vicki Galle, were terminated 
by the Winkler County Hospital in Kermit, Texas. They 
first attempted to report a physician’s behavior and neg-
ligent health care practices through designated hospital 
channels. When the hospital took no action, they 
reported, using only patients’ medical record numbers, 
this same physician to the Texas Medical Board for seri-
ous misconduct, substandard care, and an inappropri-
ate business partnership with the sheriff of Winkler 
County. Although the usual procedure was for the 
Medical Board to investigate and keep the complaints’ 
names confidential, the sheriff used the power of his 
position to learn that the reporting nurses had worked 
at the hospital for about 20 years and that each nurse 
was about 50 years old. That information allowed the 
sheriff to identify the two nurses; he then used his office 
to confiscate the nurses’ computers, where he found the 
letter to the Texas Medical Board. The nurses were then 
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 The second exception involves situations in which 
there is an implied contract and the concept of  wrongful dis-
charge  .  The courts have generally treated employee hand-
books, company policies, and oral statements made at the 
time of employment as “framing the employment relation-
ship” (  Toussaint v. Blue Cross and Blue Shield,  1980 ). In that 
case, the court held that a statement in the company’s policy 
handbook that stated an employee would be discharged only 
for “good cause” provided an enforceable contract between 
the employer and employee. Today, 37 states have implied-
contract exceptions; 13 states do not recognize this exception. 

 Courts will uphold the rights of employees who are 
discharged in violation of the hospital’s policy. In   Chicarello v. 
Employment Security Division, Department of Labor  (1996) , 
the court held that an employee has the right to expect an 
employer to follow its own employment policies for progres-
sive discipline procedures. For example, the court pointed 
out, if an employee is to be warned for two unexcused 
absences and fired only after two warnings, the employee 
cannot be terminated any sooner than that time period for 
excessive absenteeism. Employees have the right to have the 
employer’s job performance expectations known to them, the 
right to have unsatisfactory job performance pointed out, and 
the right to make necessary corrections before being subject 
to discipline. Then, and only then, can the employer termi-
nate the employee. A similar finding occurred in   Mealand v. 
Eastern New Mexico Medical Center  (2001) . In  Mealand,  the 
court held that disclaimers in handbooks stating that the 
handbook is not the basis for an employment contract gener-
ally will be disregarded by the courts. 

 Note, however, that the courts also enforce the policies 
presented in employee handbooks. In   Watkins v. Unemploy-
ment Compensation Board of Review  (1997) , an employee was 
terminated for refusing to attend a counseling session. Under 
the guidelines in the employee handbook, an employee’s 
attendance at such a session was mandatory. The employee 
walked out before his supervisor was finished speaking with 
him and was terminated. The court ruled that the firing was 
justified on grounds of willful insubordination. 

 Another case in this area of the law has a different 
holding than  Toussaint  and may be signaling a change to 
this exception. In   Pavilascak v. Bridgeport Hospital  (1998) , 
a licensed practical nurse accepted employment with the 
defendant hospital and received a copy of the employee 
handbook, acknowledging in writing that she had received 
the handbook. She worked in various units at the hospital 
over the next 5 years, with her final position as a scrub 
nurse in the operating arena of the obstetrical unit. During 
her time at the facility, she received favorable performance 
evaluations, merit raises, and bonuses. 

 She was terminated in 1991 after two significant 
events. The first occurred when a laparotomy sponge was 

terminated, indicted on third-degree felony charges of 
misuse of official information, which could have 
resulted in their imprisonment for 10 years. 

 The criminal charges against Vicki Galle were dis-
missed the day before the trial was to occur, though the 
trial proceeded against Anne Mitchell. The trial lasted less 
than 4 days, with the jury returning a not guilty verdict. 
The nurses have since filed a civil lawsuit against the physi-
cian, Winkler County, the hospital and its administrator, 
the sheriff, and the district and county attorneys of 
Winkler County (  Mitchell & Galle v. Winkler County et al.,  
2010 ). Their cause of action included violations of their 
rights of free speech and due process, whistleblower retali-
ation, and interference with their business relationship, 
specifically their employment status. 

 The complaint to the Texas Medical Board alleged that 
Dr. Arafiles violated the Medical Practice Act, citing nine 
patient care decisions showing poor medical judgment, fail-
ing to maintain adequate medical records, overbilling, 
improper coding, and nontherapeutic prescribing and/or 
treatment. The complaint also accused Arafiles of the unpro-
fessional conduct of witness intimidation in that Arafiles 
acquired the assistance of the sheriff to identify who had 
reported him. The physician then filed a harassment com-
plaint against the nurses. Dr. Arafiles has since pled guilty to 
retaliation and misuse of official information and has sur-
rendered his medical license. The sheriff was terminated, 
sentenced to 100 days in the jail he had previously super-
vised, and has also surrendered his peace officer’s license. 

  Ethical Scenario 13–4 

 The Winkler County Nurses Case 

 Lessons to be learned from the case include that nurses 
have a duty to protect patients from unethical and negli-
gent practice by health care providers, regardless of the 
possible consequences that may occur. Such conse-
quences, as this case illustrates, include national atten-
tion, potential criminal prosecution, termination from 
employment, and inability to find alternate employment 
related to the negative publicity generated by the media. 

 Consider the ethical principles both violated and 
upheld by the multiple individuals affected by this case. 
Remember to include the patients who received their 
medical care from Dr. Arafiles as well as other nurses 
working in the Winker County Hospital. How might the 
negative and sensational nature of the publicity in this case 
affect future whistleblowers who find themselves in similar 
circumstances? What ethical principles and theories 
should these future whistleblowers remember and uphold?  
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left inside a patient after a cesarean section. Both she and 
the circulating nurse received written warnings. The second 
event occurred when the nurse left the sterile environment 
of a cesarean section to prepare for another operation 
scheduled to take place shortly after the first operation. 
This, according to the nurse, was standard procedure for the 
hospital. She had been instructed to remain in the first 
operating area, but left to set up the second sterile field. She 
was then ordered to return to the first operating room, but, 
by the time she returned, the operation had been completed. 

 Three days after the second event, she received a writ-
ten notice that she had breached accepted standards by leav-
ing the first operation. According to the nurse, this written 
notice resulted from a personality conflict with her supervi-
sor. She left on vacation and, when she returned, was noti-
fied that she had been terminated, effective immediately. 

 The licensed practical nurse sued the hospital, claim-
ing breach of an express contract, breach of an implied 
contract, and negligent infliction of emotional distress. She 
also made a claim of promissory estoppel, claiming that she 
had been promised that she could not be discharged with-
out cause, and that she had reasonably relied on that prom-
ise to her detriment, even though the hospital did not have 
a written contract with her. At trial level, the nurse pre-
vailed on the grounds of promissory estoppel and negligent 
infliction of emotional distress. The hospital prevailed on 
the issue of alleged breach of an implied and expressed 
contract. Both sides appealed the ruling. 

 The appellate court ruled in favor of the hospital on 
all counts, rejecting the nurse’s causes of action. The appel-
late court rejected the finding that the hospital had made a 
promise to the nurse upon which she reasonably relied. 
Because the hospital’s manual permitted the hospital to 
discharge employees “with or without cause, at any time,” it 
was illogical to infer that the hospital had made a “clear and 
definite promise that the nurse would have employment as 
long as she adequately or satisfactorily performed her job” 
(  Pavilascak v. Bridgeport Hospital,  1998 , at 585). A similar 
result occurred in   Tremlett v. Aurora Health Care, Inc.  
(2002) . Having a signed employment contract could change 
the outcome of such cases.  Contracts are discussed in 
greater detail  Chapter   15   .        

  EXERCISE 13–5 

 A nursing aide had worked in a skilled care facility for 17 years 
before being terminated by the facility. On the day she was termi-
nated, she was working with approximately 25 residents in the 
day room, providing assistance as needed. Earlier that day, the 
aide had taken extra-strength Tylenol for a toothache. She would 
later testify that she believed it was this medication that made her 

 The third exception is a “good faith and fair dealing” 
exception. The purpose of this exception, which courts use 
sparingly, is to prevent unfair or malicious terminations. States 
also do not favor this exception, and today only 11 states rec-
ognize breach of such implied contracts. For example, in   For-
tune v. National Cash Register Company  (1977) , an employee 
was discharged just before a final contract was signed between 
his employer and another company, for which the employee 
would have received a large commission. The court held that 
he was discharged, in bad faith, solely to prevent the paying of 
his commission by National Cash Register. 

 An interesting case in this area is   Navickas v. Unem-
ployment Compensation Review Board  (2001) . The court 
held that a nurse could not be terminated for cause unless 
there had been willful misconduct or intentional disregard 
of the employer’s interests. An inadvertent mistake is not 
grounds for willful misconduct and cannot be used to vali-
date an employee’s dismissal. In this case, a new graduate 
nurse, accepting supervision and working closely with her 
preceptor in learning her role as a nurse within the pediatric 
intensive care unit, administered an antibiotic that was not 
properly diluted without first referring to a medication ref-
erence. The nurse honestly believed that she knew the cor-
rect dilution factor, as she had previously administered the 
same medication to a different patient. While the court con-
ceded that patients can be harmed by such medication 
errors, an inadvertent error in medication administration is 
not a willful act for which this nurse can be terminated. The 
court conceded that its ruling would have been different if 
there had been a consistent pattern of medication errors 
despite supervision and counseling. 

 Nurses are urged to know their respective state law 
concerning this growing area of the law. Mid-level man-
agement nurses and those in higher management posi-
tions should also review institution documents, 

drowsy and caused her to fall asleep while taking care of the resi-
dents. She fell asleep for approximately 10 to 20 minutes between 
the hours of 4 and 5 p.m. 

 A visitor woke her because a resident was screaming for 
help. The aide’s reply was that that resident did that all the time, 
and the aide reassured the visitor that the resident’s cries were 
nothing about which to worry, as it was the resident’s habit to 
shout for help when nothing was wrong. The remark to the visi-
tor was taken to mean that the aide thought it was all right for 
her to sleep while on the job, even if a resident needed assistance. 

 Following her termination, the aide sued for wrongful dis-
charge. How would you expect the court to rule in the subsequent 
lawsuit? Do any of the exceptions to dismissal for cause apply to 
this case? If none of the exceptions apply, how would the circum-
stances need to be altered in order for the court to find that the 
aide was unlawfully discharged?  
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   8.   Provide in-service education programs for supervi-
sors regarding employee interviews, evaluation, 
and discipline. If such programs are not available, 
ask the facility’s administration to develop such 
programs.   

 Source:  Legal and ethical issues in nursing  (4th ed.) by G. W. Guido, 
2006. Upper Saddle River, NJ: Prentice Hall, Inc.   

especially employee handbooks and recruiting bro-
chures, for unwanted statements implying job security 
or other unintentional promises. Managers are also cau-
tioned not to say anything during the preemployment 
negations and interviews that might be construed as 
implying job security or other unintentional promises to 
the potential employee. 

 One of the best ways to reduce potential liability for 
wrongful discharge is to develop appropriate guidelines 
before hiring new employees. Avoiding pitfalls and imple-
menting effective hiring practices are means of avoiding 
such lawsuits. The accompanying guidelines outline poten-
tial strategies for avoiding these pitfalls. 

  GUIDELINES 
 Effective Practices in Hiring 

    1.   Develop clear policies and procedures regarding the 
hiring, disciplining, and termination of employees. 
These policies and procedures should be readily 
available to all concerned parties. Ensure that indi-
viduals in management positions adhere to the poli-
cies and procedures.  

   2.   Include in the policies and procedures the organiza-
tion’s right to add, delete, or revise the policies and 
procedures as outlined.  

   3.   Review each applicant’s background and work refer-
ences carefully before offering employment to the 
individual. Do not offer employment before these 
aspects are thoroughly considered.  

   4.   Develop a two-tiered interview system for screening 
applicants. The first interview should be conducted 
by a member of the human resources department 
and the second interview by the supervisor of the 
department to which the applicant is applying.  

   5.   Define clear personnel policies and procedures in an 
employee handbook and have each employee sign 
that he or she has received a copy of the handbook. 
Indicate on the signed form that the employee has 
received, read, and understood the employee hand-
book and individual job description.  

   6.   Develop constructive performance evaluations that 
ensure continuation of desirable behaviors and pro-
vide instruction on areas requiring improvement. 
These performance evaluations should include a 
written statement regarding the employee’s perfor-
mance and be signed by the person doing the evalua-
tion as well as the employee receiving the evaluation.  

   7.   Develop and implement a progressive disciplinary 
action policy.  

  COLLECTIVE BARGAINING 

  Collective bargaining  ,  also called  labor relations  ,  regu-
lated by the  Collective Bargaining Act of 1974 , is the 
joining together of employees for the purpose of increas-
ing their ability to influence the employer and improve 
working conditions. Usually, the employer is referred to 
as  management,  and the employees, even professionals, 
are  labor.  Those persons involved in the hiring, firing, 
scheduling, disciplining, or evaluating of employees are 
considered management and may not be included in a 
collective bargaining unit. Those in management could 
form their own group, but are not protected under these 
laws. Nurse-managers may or may not be part of man-
agement; if they have hiring and firing authority, then 
they are part of management. 

 Collective bargaining was defined and is protected 
by the 1935  National Labor Relations Act (NLRA)  and its 
amendments. The National Labor Relations Board (NLRB) 
oversees the act and those who come under its auspices. 
The NLRB ensures that employees can choose freely 
whether they want to be represented by a particular bar-
gaining unit, and it serves to prevent or remedy any viola-
tion of the labor laws. 

 Collective bargaining became a reality for nurses 
with enactment of the Employee-Management Coopera-
tive in the  Federal Service Executive Order (10988)  in 
1962 and the 1974 amendments to the Wagner Act. These 
two enactments made it possible for public employees 
and for nonprofit health care organizations to join collec-
tive bargaining units, respectively. The American Nurses 
Association has long supported the right of nurses to bar-
gain collectively. Since 1946, the American Nurses Asso-
ciation, through its state constituent associations, has 
collectively represented the interests of nurses within the 
individual states. Two of the main reasons proposed for 
this support were: 

    1.   Collective bargaining allows for achieving the basic 
elements of professional status.  

   2.   Collective bargaining allows a mechanism for nurses 
to resolve conflicts within the workplace setting, 
thereby enhancing quality of care to patients.   
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(b) unethical behavior, especially when faced with a divisive 
strike situation; and (c) imperiled job security because of the 
concept of a closed shop in which everyone must join the 
union. Most health care unions are open shops, allowing 
nurses to either join the union or not. All of these issues have 
many sides that can be argued, and many nurses now acknowl-
edge that they have progressed because of collective bargain-
ing and unionization. 

 The process of unionization is a complex one.  Table 
  13–2    highlights some of the terms used in unionization 
and collective bargaining. In the first phase, organizing, a 
labor organization called an  organizing council  is formed. 
During this preunion organization, employers are not per-
mitted to ban discussion about unions or to retaliate against 
a worker who is trying to organize a union. Generally, the 

 Collective bargaining is a power strategy based on 
the premise of increased power in numbers. Collective bar-
gaining assists in the following areas: 

    1.   Basic economic issues as salary, shift differentials, over-
time pay, length of the work day, vacation time, sick 
leave, lunch breaks, health insurance, and severance pay  

   2.   Unfair or arbitrary treatment in scheduling, staffing, 
rotating shifts, on-call assignments, transfers, senior-
ity rights, and posting of job openings  

   3.   Maintenance and promotion of professional practice 
as acceptable standards of care, other quality of care 
issues, and adequate staffing ratios   

 Three issues against collective bargaining by profession-
als include the following: (a) charges of unprofessionalism; 

 Table 13–2   Collective Bargaining Terms 

 Arbitration  The terminal step in the grievance process during which an impartial third party attempts to 
come to a reasonable solution taking into consideration both management and labor issues; 
may be either a voluntary or a government-enforced compulsory process; third party has the 
final power of decision making in the dispute. 

 Closed shop  Synonymous with  union shop ; all employees must belong to the union and pay dues. 

 Collective bargaining  The relations between employers and labor; employers act through their management 
representatives, and labor acts through its union representatives. 

 Conciliation and mediation  These are synonymous terms describing the activity of a third party to assist the disputants in 
reaching an acceptable agreement; this individual has no final power of decision making, as 
does the arbitrator. 

 Free speech  Under Public Law 101, Section 8, the “expression of any views, argument, or dissemination 
thereof, whether in written, printed, graphic, or visual form, shall not constitute or be 
evident of unfair labor practice under any provision of this Act, if such expression contains 
no threat of reprisal or force or promise of benefit.” 

 Grievance  Process undertaken when the perception exists on the part of a union member that 
management has failed in some way to meet the terms of the labor agreement. 

 Lockout  Consists of closing of a place of business by management in the course of a labor dispute for 
the purpose of forcing employees to accept management terms. 

 National Labor Relations 
Board 

 Formed to implement the Wagner Act and serves to (1) determine the official bargaining 
unit when a new unit is formed and who should be in the unit, and (2) adjudicate unfair 
labor changes. 

 Open shop  Also known as an agency shop; employees are not required to join a union, although they 
may if they so desire and one exists within the workplace. 

 Professionals  Have the right to be represented by a labor union; cannot belong to a union that also 
represents nonprofessionals unless a majority of the professionals vote for inclusion into the 
nonprofessional unit. 

 Strike  A concerted withholding of labor supply in order to bring economic pressure upon 
management and force management to grant employee demands. 

 Supervisors  Those having the authority to hire, fire, transfer, and promote employees; supervisors are 
excluded from protection under the Taft-Hartley Act and cannot be represented by a union. 

 Union shop  Also known as a closed shop; all employees are required to join the union and to pay dues. 

 Source:  Legal issues in nursing  (2nd ed.) by G. W. Guido, 1997. Stamford, CT: Appleton & Lange. 
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and workers are given the choice between one or more 
unions or no union. If no choice receives a majority of the 
votes, a run-off election may be held. If the election is unsuc-
cessful, a second election may take place a minimum of 12 
months after the first election. If the NLRB discovers that the 
employer engaged in objectionable conduct, a rerun election 
will be ordered without the waiting period. If over 50 percent 
of the workers vote for a particular union, the organization is 
“certified” and the employer is required to bargain with the 
organization. This is termed a  contract negotiation  period. 
Even if the union wins, there may be another election 12 
months after the first election, with any worker or employee 
group requesting the second election. During the contract 
negotiation period, each side appoints a spokesperson, and 
good-faith bargaining is mandated by law for both sides. 
This includes the duty to meet and confer, the duty to bar-
gain in good faith, and the duty to cover certain subjects in 
the negotiations. Employers must, upon request, supply the 
union with relevant information such as the cost of wage and 
benefits packages and the statistics regarding the employ-
ment of women and minorities, if relevant. Mandatory sub-
jects of bargaining include wages and fringe benefits, 
grievance procedures, health and safety, nondiscrimination 
clauses, no-strike clauses, length of contract, management 
rights, discipline, seniority, and union security. 

 During this phase, there may be stalemates, mediation, 
and binding arbitration. An arbitrator is a neutral party 
whose purpose is to be fair to both sides; the arbitrator’s solu-
tion and recommendations are binding to both sides, so often 
the two sides are more likely to negotiate for small favors. 

 If the two sides cannot agree and are unwilling to call 
for arbitration, work stoppages by employees and lockouts by 
management can occur. With 10 days’ notice, the union can 
then proceed to a strike. Usually, ratification of the agreement 
is reached because no side wants a strike, and negotiations 
take on added fervor during work stoppages and lockouts. 

worker has the right to talk about unions, to distribute 
union membership cards, and to pass out brochures, so 
long as this distribution is done on a worker’s own time and 
in nonwork areas such as the cafeteria, locker room, or 
parking lot. Employers have an obligation to provide the 
union with the names and addresses of workers who may 
be eligible to join the union. Additionally, members of the 
union have the right to enter the workplace if the work-
place is open to other members of the public. Finally, there 
can be no threats or intimidation of workers, nor can the 
employer bribe employees with such things as pay raises or 
other special benefits in order to discourage unionization.  

 In   Washington State Nurses Association v. National 
Labor Relations Board  (2008) , the court reinforced the con-
cept that during negotiations for unionization or to extend a 
new collective bargaining agreement, management can ban 
the wearing of union insignia in direct patient-care areas, but 
cannot ban the wearing of union insignia in other areas of the 
health care facility, including the cafeteria, gift shop, and the 
first-floor lobby. In this case, the RNs were banned from 
wearing buttons that stated “RNs Demand Safe Staffing.” 

 In   Highland Hospital v. National Labor Relations Board  
(2007) , a group of nurses began a decertification campaign 
in a hospital that had a valid nurses union. They circulated a 
petition that the union would no longer be recognized as the 
nurses’ representative in the hospital. Hospital management 
took the position that the petition proved a majority of the 
hospital’s nurses’ wishes to no longer be represented by a 
union and announced that they were not recognizing the 
union. The hospital then announced a pay raise for all of the 
nursing staff without consulting the union. 

 The court found that the hospital was liable for unfair 
labor practices. The nurses’ decertification petition was 
ambiguous as to whether those signing it wanted no union or 
desired an alternate union to represent them. Additionally, 
there was no confirmation that a majority of the nurses would 
vote for decertification; thus, the pay raise was seen as a bribe 
to discourage continued unionization of the nursing staff. 

 There must be demonstrated evidence that that a labor 
organization has support for the creation of a union. This is 
usually done through “authorization cards” that are signed 
by workers who wish to join a union. At this stage, the 
employer may voluntarily agree to unionization or refuse to 
voluntarily recognize the labor organization. If 30 percent of 
the workforce has signed authorization cards, an election 
with the regional office of the NLRB is called. This election 
period is normally tense, and both management and union 
officials attempt to influence the vote in their favor. 

 The NLRB works to ensure a fair election. There are 
multiple rules for both sides and, if either side violates the 
election rules, it is grounds to question the validity of the 
election process. The election itself is done by secret ballot, 

  GUIDELINES 
 Timetable for Calling a Strike 

    1.   Make sure you are following the most recent federal 
guidelines; check the current status of the law before 
proceeding, and be sure to comply with all proce-
dural requirements of the act.  

   2.   The party wishing to end or modify a contract must 
notify the opposition 90 days prior to the contract 
expiration date.  

   3.   If within 30 days of notification the two sides cannot 
agree, notification of the dispute must be given to the 
Federal Mediation and Conciliation Service and its 
corresponding state agency.  
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 Once the contract has been accepted and nurse-man-
agers are managing and leading within a union framework, 
they must know and remember some issues. First, know and 
understand the contract provisions. A thorough understand-
ing and following of the contract can prevent most griev-
ances. Second, treat all persons being supervised with equal 
respect and consideration, both union and nonunion mem-
bers. This will prevent a charge of discrimination and should 
serve to maintain morale. Third, should an issue arise, per-
form as a professional, be nondefensive, and do not crumble 
under the pressure. Admit wrong statements or decisions and 
negotiate a better solution to the problem, assuring that insti-
tutional goals will be upheld. Fourth, if necessary, seek assis-
tance from upper management, especially if the conflict 
cannot be immediately resolved. And, fifth, continue to 
expand personal knowledge of management principles 
through either formal education or continuing education, 
and practice those principles.  

  CASE LAW AND THE NATIONAL 
LABOR RELATIONS ACT 

 On March 10, 1993, the Sixth Circuit Court held that staff 
nurses, including licensed practice nurses (LPNs) at a nurs-
ing home facility, were supervisors under the definition of 
the NLRA and therefore were not entitled to the act’s pro-
tections (  National Labor Relations Board v. Health Care and 
Retirement Corporation of America,  1993 ). The case was 
granted review by the Supreme Court to determine whether 
the duties of nurses in directing the activities of less-skilled 
employees qualify the nurses as supervisors. 

 The facts of the case were relatively uncomplicated. The 
LPNs had brought action, alleging that they were disciplined 
by the nursing home for engaging in protected conduct for the 
purpose of collective bargaining. The four LPNs involved in 
the initial action were staff nurses whose primary responsibili-
ties involved monitoring the work of nurse’s aides, evaluating 
the aides’ performances, and resolving grievances brought by 
the nurse’s aides. Based on the LPNs’ job description, the cor-
poration asserted that these nurses were supervisors and 
therefore not within the protection of the NLRB because 
employers cannot be compelled to negotiate with representa-
tives of supervisors. The  NLRA  defines  supervisor  as 

  any individual having authority, in the interest of the 
employer, to hire, transfer, suspend, lay off, recall, 
promote, discharge, assign, reward, or discipline 
other employees, or responsibility to direct them, or 
to adjust their grievances, or effectively to recom-
mend such action, if in connection with the foregoing 
the exercise of such authority is not of a merely rou-
tine or clerical nature, but requires the use of inde-
pendent judgment. (29 USCA, Section 152[11], 1935)  

   4.   This federal agency will appoint a mediator within 30 
days and, if needed, an inquiry board.  

   5.   The mediator or inquiry board makes its recommen-
dations within 15 days after appointment.  

   6.   Fifteen days after the preceding recommendations, if 
the parties still cannot agree, the employees may plan to 
strike, and a strike vote by union members is conducted.  

   7.   With the majority of employees voting to strike, the 
union must give 10 days’ notice of the scheduled 
strike, giving to management the exact day, time, and 
place of the strike. (Note: No strike may be scheduled 
before the contract actually expires.)  

   8.   Public-sector employees are prohibited by state law 
from striking in approximately half of the United 
States. In these states, binding arbitration is man-
dated to settle differences.   

 Source:  Legal issues in nursing  (2nd ed.) by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.  

 Once ratified, collective bargaining does not end but 
enters the enforcement stage. Grievances can be brought by 
either management or employees if there are disputes and 
complaints. Grievances typically can be solved without fur-
ther steps being taken, but there are specific provisions for 
resolution, including arbitration. 

 From a management position, nurse-managers and 
upper-level management can do several things to prevent 
unionization. Most unions form because of real or perceived 
disagreement with management; thus, a well-rounded, high-
quality, effective leadership team is needed to prevent dis-
satisfaction from becoming rampant. Some suggestions for 
management include: 

    1.   Provide opportunity for participation in organiza-
tional decision making; a participative approach may 
extend to unit self-governance.  

   2.   Maintain salaries in relationship to the education 
required and the responsibility given.  

   3.   Treat professionals as true professionals; this entails 
affording respect, trust, and value to all professionals 
in the organization.  

   4.   Develop, implement, and refine a grievance proce-
dure. This ensures that staff members have direction 
when they feel dissatisfied and prevents dissatisfac-
tion from becoming so overwhelming that unioniza-
tion is the only foreseeable answer.  

   5.   Conduct timely and regular surveys and meetings to 
allow staff an opportunity to express their feelings 
and views. Open channels of communications are 
crucial in maintaining positive working relationships.   
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care. If nurses and other health care professionals wish to 
change this current status, new legislation will need to be 
enacted in Congress. 

 Attempts to enact such legislation occurred in 2007 
when the  Re-Empowerment of Skilled and Professional 
Employees and Construction Tradeworkers (RESPECT) 
Act  was introduced into federal legislation. If passed, this 
act would have dramatically changed the definition of 
“supervisor” under the NLRA. The proposed legislation 
would have removed from the definition of supervisor 
the assignment and responsibility for directing other 
employees and mandated that the supervisor spend a 
majority of his or her work time in such activities as the 
hiring, transferring, suspending, recalling, promoting, 
rewarding, and disciplining of other employees. Seen by 
many as a proposal that would essentially eliminate 
supervisors and drastically change the balance between 
management and employees, the proposed legislation 
was soundly defeated. 

 Court cases continue to confuse the issue regarding 
the status of nurses as supervisors or nonsupervisors. The 
decision reached in   Providence Alaska Medical Center v. 
National Labor Relations Board  (1996)  recognized that the 
judgment used by registered nurses in monitoring and 
assessing patients is part of the professional role, rather 
than part of any statutory supervision as defined by the 
 National Labor Relations Act . This decision paved the way 
for the nurses of Providence Hospital to organize and to be 
represented by the Alaska Nurses Association as the bar-
gaining agent. 

 Two newer cases,   Extendicare v. Health Services, Inc . 
(2006)  and   Jochims v. National Labor Relations Board  
(2007) , extended the uncertainty in this area of the law. In 
 Extendicare,  nursing home registered nurses (RNs) and 
licensed practical nurses (LPNs) were determined to be 
supervisors, using their independent judgment to direct 
and discipline other employees. The court in that case con-
cluded that although the director of nursing and the 
administrator made the final decisions about termination, 
the RNs’ and LPNs’ actions in disciplining and directing 
other nursing home personnel made them supervisors. 
This contrasts with the holding in  Jochims , where the court 
held that a charge nurse in a long-term care facility was not 
a supervisor because she did not have authority to make 
decisions about whether to reprimand, suspend, dismiss, 
or otherwise discipline personnel. She did, however, use 
independent judgment in determining patient care and in 
evaluating personnel with whom she worked. 

 Other examples of case law concerning nursing and 
collective bargaining have centered on unfair labor prac-
tices (  Manor Care v. National Labor Relations Board , 2011 ; 
  Nevada Service Employees Union v. National Labor Rela-

 The nurses (through the NLRB) argued that because 
the primary focus of staff nurses is to exercise their own 
professional skills to care for patients, the staff nurse does 
not operate in the interest of the employer’s interests. They 
further argued that direction of the nursing assistants’ 
work by staff nurses is given routinely in connection with 
the treatment of patients to ensure that quality care is pro-
vided to all patients within their care units. There is no 
evidence that the staff nurses’ direction of employees’ 
work goes into personal authority, which more directly 
promotes the interests of the employer and is not moti-
vated by patient care needs. The administrative law judge 
who heard the case initially agreed with this statutory 
argument and held that the protective provisions of the act 
did cover staff nurses. 

 But the Supreme Court, on May 23, 1994, disagreed. 
Justice Kennedy, writing for the court, criticized the NLRB’s 
insistence on the interest of the employer as the test for 
determining whether staff nurses are supervisors. He con-
cluded that when staff nurses exercise professional respon-
sibilities by caring for a patient, they act in the interest of 
the nursing home, whose business is patient care. 

 The NLRB further argued that the health care pro-
fession should be treated differently from other profes-
sions because the concern over divided loyalty between 
supervisors and subordinate employees plays no role in 
health care professions. Nurses, the Board argued, would 
not divide loyalty between subordinates and the employer, 
but nurses would place their professional responsibility to 
care for patients above any loyalty. The court also rejected 
this argument. 

 The court’s decision is most important in treating the 
health care profession as other professions. Interns, resi-
dents, salaried physicians, and nurses can be classified as 
supervisors in the future, overturning the longstanding 
precedents of the NLRB, which held that health profession-
als were covered by the NLRA. Any professional who uses 
independent judgment and is employed by an employer 
subject to the NLRA could be exempted from the protec-
tions of the act because of their supervisory status. 

 Ultimately, the court concluded that it was “up to 
Congress to carve out an exception for the health care pro-
viders, including nurses, should Congress not wish for 
such nurses to be considered supervisors” (  National Labor 
Relations Board v. Health Care and Retirement Corporation 
of America,  1993 , at 1556). Indeed, the court further stated, 
Congress had made no attempt to carve nurses or health 
care professionals out of the NLRA’s definition of supervi-
sor in the 1974 amendments. Perhaps Congress did not 
specify this action, as it was satisfied with the NLRB’s care-
ful avoidance of applying the definition to health care pro-
fessionals whose activities were directed at quality patient 
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 Finally,  Passante  concerned the duty of a union to 
fairly represent its members. The nurse sued her union 
when she was terminated from her position after 13 years, 
allegedly due to the hospital’s failure to provide her with 
reasonable accommodation under the Americans with Dis-
abilities Act. The union did file a grievance on her behalf, 
but failed to comply with conducting an appropriate investi-
gation and failed to notify her that she needed to be present 
at two grievance hearings. The court noted that as the exclu-
sive bargaining representative, a nurses’ union is required 
by law to serve the interests of all its members without hos-
tility or discrimination, to exercise its discretion with com-
plete good faith and honesty, and to avoid arbitrary conduct.       

tions Board, 2009  ), upholding an arbitrator’s final opinion 
(  SEIU Healthcare v. Outer Drive Partners, 2009  ), nurses’ 
rights in the event of an illegal strike (  Beverly Health and 
Rehabilitation Services, Inc. v. NLRB,  2002 ), and a union’s 
obligation of fair representation (  Passante v. N. Y. State 
Nurses Association , 2010 ). The first case,  Manor Care,  was 
initiated by a nursing assistant, an outspoken union sup-
porter, who had been disciplined for speaking out in favor 
of the union and urging patients to support the union 
cause. The NLRB determined that the nursing home acted 
unlawfully by confronting the aide and taking her aside to 
tell her to stop worrying about the union and her job. These 
actions amounted to illegal coercion in violation of the 
NLRA. Further, the nursing home confiscated union litera-
ture from the aide, another violation of the aide’s guaran-
teed rights by federal law. She was then fired for continuing 
to urge patients to support the union cause. The court 
noted that the NLRA makes it an unfair labor practice to 
discourage membership in any labor organization by dis-
criminating in regard to hiring or retaining staff members. 

   Nevada Service Employment Union  concerned a 
nurse, a union steward, who was fired shortly after making 
public statements criticizing the nursing workloads at the 
hospital. At the time of the statements, the nurses’ union 
and the hospital were involved in an ongoing labor dispute 
over working conditions. During a labor dispute, an 
employee associated with the union is entitled to make dis-
paraging public statements, so long as the statements are 
not disloyal, reckless, or maliciously untrue. The court 
concluded that it was an unfair labor practice for an 
employer to take action against an employee for exercising 
his or her rights under the NLRB. In this case, the timing of 
the action against the nurse was intended as an anti-union 
intimidation tactic. 

   SEIU Healthcare  concerned a public policy excep-
tion to the enforcement of an arbitrator’s ruling. In this 
case, the night-shift aide was fired for abuse and neglect 
of a patient after being reported for leaving a patient in 
bed fully clothed in his own urine-soaked clothing. The 
arbitrator ordered the aide’s reinstatement, finding that 
there was inconclusive evidence of who had allowed this 
patent to remain in his urine-soaked clothing. The court 
noted that it would be against public policy to reinstate 
an aide after she was dismissed for abusing and neglect-
ing a patient.  Beverly Health and Rehabilitation  con-
cerned the right of the hospital not to rehire nurses who 
had participated in a strike when the strike did not meet 
the required 10-day notification rule. The failure to 
properly give the 10-day notification of a potential strike 
made it an illegal strike, and the hospital was under no 
obligation to rehire the striking nurses who were replaced 
with nonstriking nurses. 

  FAMILY AND MEDICAL LEAVE 
ACT OF 1993 

 The   Family and Medical Leave Act of 1993   was signed into 
law in February 1993 and became effective upon its enact-
ment. The law was passed due to the large number of single-
parent and two-parent households in which the single 
parent or both parents are employed full-time, placing job 
security and parenting at odds. The law was also passed due 
to the aging population of the United States and the 
demands that aging parents place on their working chil-
dren. The act attempts to balance the demands of the work-
place with the demands of the family, allowing employed 
individuals to take leaves for medical reasons. Such medical 
reasons include the birth or adoption of a child and the care 
of a child, spouse, or parent who has a serious health prob-
lem. Essentially, the act provides job security for unpaid 
leave while the employee is caring for a new infant or other 
family health care needs. The act is gender-neutral and 
allows both men and women the same leave provisions. 

  EXERCISE 13–6 

 A nursing assistant reported for work smelling of alcohol. His 
nurse manager sent him for an evaluation by the nurse practitio-
ner in the employee health office. The nurse practitioner saw the 
assistant, suspected that he was impaired, and requested that he 
be seen by the medical director. At this point, the nursing assis-
tant called his union representative, who advised him to refuse 
any further testing. He was terminated and brought a lawsuit for 
unjust termination. 

 What further evidence should the court require in order to 
find for the institution and against the nursing assistant in this 
case? Does the fact that there was a union in place affect the out-
come of this case? Would any previous history concerning the 
relationship between the institution and the nursing assistant 
affect the outcome of this case?   
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notification also applies to medical leave, unless it is 
impractical to do so. In such an instance, the employee 
must give as much notice as is practical. 

   De la Rama v. Illinois Department of Human Services  
(2007)  illustrates this last point. Here the court held that 
the individual must timely inform supervisors of the rea-
son for an absence from work. The nurse in this case called 
in sick every day for a month before she was asked to sup-
ply a doctor’s validation for her absences. Although she had 
been diagnosed with fibromyalgia, the physician’s valida-
tion only described her condition as a generalized muscu-
lar neck and lower back pain and stated that she needed an 
additional week off from work. Three months after her first 
absences, the employer was finally notified of her fibromy-
algia and the human resources department retroactively 
granted her request for FMLA leave eligibility. When the 
nurse attempted to return to work after yet another 
3-month absence, she was terminated. 

 The court ruled that merely calling in “sick” does not 
fulfill the requirements of the employee’s obligations that 
are prerequisite for legal protection under the FMLA. The 
employee must expressly communicate that he or she had a 
serious medical condition, expressly say what that condi-
tion is, and expressly state that he or she needs to take 
FMLA leave for a specified period of time, as best that the 
employee can foresee the required time period.   Silcox v. Via 
Christi Regional Medical Center  (2006)  illustrates the 
importance of a serious medical condition. In that case, 
merely being treated by a chiropractor for back pain did 
not qualify as a serious medical condition. 

 In a case filed under the Family and Medical Leave 
Act, the court redefined one purpose of the act (  Jeremy v. 
Northwest Ohio Development Center,  1999 ). The court 
stated that a substance abuse disorder fits the legal defini-
tion of a serious health condition and that employees can 
use their right under the Family and Medical Leave Act to 
pursue treatment for a substance abuse disorder under the 
care of a health care provider. Absences from work caused 
by abuse of alcohol or other substances, apart from ongo-
ing treatment, are not protected by the Family and Medical 
Leave Act. 

 Individuals who take advantage of the Family and 
Medical Leave Act are entitled to reinstatement of the same 
or an equivalent position when they return in a timely 
manner. An employee can be denied reinstatement if the 
employee would have lost his or her position during the 
leave period even if he or she had been working. That is, if 
the employee’s position would have been legitimately elim-
inated if the employee was working, the Family and Medi-
cal Leave Act does not require reinstatement. In fairness, 
though, the burden of proof is on the employer to show 
that the position would have been eliminated regardless of 

 To be eligible under this law, the facility must employ 
at least 50 persons within a 75-mile radius for each work-
ing day during each of 20 or more calendar days in the cur-
rent or preceding year.   La Monica v. Naph-Care, Inc.  (2007)  
illustrates the importance of this 50-person employment 
record. In  La Monica,  a licensed practical nurse was refused 
coverage under the FMLA law because the local healthcare 
agency where she worked employed only 33 persons within 
the 75-mile radius of the location where she was employed. 
Additionally, the employee must have worked for at least 12 
months and worked at least 1,250 hours during the preced-
ing 12-month period.   Mutchler v. Dunlap Memorial Hospi-
tal  (2007)  clarifies this aspect of the law regarding actual 
hours worked during the previous 12-month period. In 
this case, nurses who agreed to work two 12-hour shifts on 
weekends were given “bonus” hours; that is, they were 
credited with working 68 hours each 2-week period rather 
than the actual time that they worked. When the nurse in 
this case requested leave under the FMLA, she was denied, 
as she had worked less than the required 1,250 hours. The 
court in its holding did note that the employer cannot 
rescind a previously approved FMLA leave if the employer 
later discovers that the employee has not worked the num-
ber of hours required by the law. 

 Although its title suggests otherwise, the act does not 
distinguish between family leave and medical leave per se. 
The act merely speaks of leave. Family leave is available due 
to an addition to the household, whether through the birth 
of a natural child or the placement of a child through adop-
tion or foster care. The leave must be taken within 12 
months of the birth or placement. Intermittent leave may 
be taken, if agreeable to both the employer and employee. 
The employee may take up to 12 weeks of leave, which is 
unpaid. The act allows the employee to elect, or the 
employer to require, that the employee use all or part of any 
paid vacation, personal leave, or family leave as part of the 
12 work weeks of family leave provided under the act. The 
employee who plans to use leave under the act must give 
the employer 30 days’ notice prior to the date that the leave 
begins or such notice as is practical. 

 Medical leave may be taken to care for a spouse, son, 
daughter, or parent of the employee when that person has a 
serious medical condition. Employees are also permitted to 
use medical leave for their own serious health condition. 
The amount of medical leave is 12 weeks during any 
12-month period. Medical leave may be taken intermit-
tently or on a reduced-leave schedule when medically nec-
essary. An employee can elect or an employer may require 
that the employee use vacation, personal, medical, or sick 
leave as part of the 12 weeks of leave available. Sick leave 
may be used for medical leave, but not as part of family 
leave available under the act. The 30 days requirement for 
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to take leave for any qualifying exigency arising out of the 
fact that the spouse, or a son, daughter, or parent of the 
employee, is on active duty (or has been notified of an 
impending call or order to active duty) in the armed forces 
in support of a contingency operation.  

  WORKERS’ COMPENSATION LAWS 

 Workers’ compensation is a form of insurance that pro-
vides compensation for medical care when employees are 
injured during the course and scope of their employment. 
In exchange, the employee forfeits the right to sue his or 
her employer for negligence. The laws were enacted to 
reduce the need for litigation and to mitigate the require-
ment that injured workers prove that the injury was their 
employer’s “fault.” The first state  workers’ compensation 
law  was passed in Maryland in 1902, and the first law cov-
ering federal employees was passed in 1906. By 1949, all 
states had passed some kind of state workers’ compensa-
tion law. In most states today, coverage under the law is 
provided by private insurance companies. 

 Case law that arises in this area most often concerns 
health care providers who work outside formal institutional 
settings (  Hollin v. Johnston County Council on Aging , 2007 ; 
 Jamison v. Worker’s Compensation Appeal Board, 2008 ; 
  Janicki v.  Kforce.com  , 2006 ;   Murphy v. Mt. Sinai Hospital,  
2007 ), injuries sustained while caring for patients (  Coosa 
Valley Health Care v. Johnson , 2007 ;   Huffaker v. St. Mary’s 
Health System , 2006 ;   Nurses 4 You, Inc. v. Ferris , 2007 ), and 
mental health of workers (  Jones v. Washington University , 
2006 ). Generally, nurses who work outside the formal insti-
tutional setting are entitled to workers’ compensation if 
they are involved in motor vehicle accidents going to and 
from clients’ homes ( Hollin ,  Janicki , and  Jamison ).  Murphy  
extended this coverage to a nurse practitioner who was 
attending a continuing education nursing conference, as the 
institution had paid for him to attend the conference. 

   Huffaker  concerned the rights of a nurse for workers’ 
compensation when she developed an allergy when 
exposed to latex gloves. The court noted that a nurse is 
entitled to workers’ compensation when the worker first 
misses work due to the physical complications of the occu-
pational disease.  Nurses 4 You Inc . and  Coosa Valley Health 
Care  concerned injuries that the nurses had sustained dur-
ing the course of their employment. The courts in both 
cases noted that when the injury occurs during the work 
day and in the course of completing work-related activities, 
the worker is entitled to workers’ compensation benefits. 

 The court in  Jones  addressed the issue of whether 
mental stress can be the basis for a successful workers’ com-
pensation claim. Mental stress caused over a period of time 
by the hours, duties, and responsibilities of employment and 

whether the employee was on leave or not (  Parker v. Hahn-
emann University Hospital,  2002 ). 

   Lafata v. Church of Christ Home  (2009)  concerned a 
nurse who had injured herself lifting a patient and was sub-
sequently promoted to a supervisory position, which 
entailed no lifting. She subsequently injured her foot at 
home and filed for leave under the FMLA. When she 
returned to work, however, she was only offered a staff 
position rather than her former supervisory position. The 
agency actively avoided designating her leave as a FMLA 
leave despite the nurse’s repeated requests for FMLA leave 
forms that she could complete and file with the human 
resources department. The court ruled that she was enti-
tled to leave under the FMLA and that her employer had 
violated her rights. She was to be restored to the same posi-
tion or an equivalent position. 

 Individuals must also return to work at the end of the 
12-week period. The court ruled in   Huffaker v. St. Mary’s 
Health System  (2006)  that when the employee extends leave 
under the Family and Medical Leave Act beyond the 
12-week limit, the facility can terminate the employee. 
Here the nurse extended her leave 1 additional week. Her 
physician requested that an additional week was a reason-
able accommodation for her medical condition, but the 
court ruled that at the end of the 12 weeks, the employee 
must be ready and able to return to work. Similarly in 
  Kleinmark v. CHS-Lake Erie  (2008) , the court found that a 
hospital has no duty to extend an employee’s leave beyond 
the 12-week period. Any extension of a FMLA leave must 
be granted fairly and evenhandedly or the hospital opens 
itself to charges of discrimination. 

 In   Potash v. Hunterdon Medical Center  (2009) , the 
nurse had received the full 12 weeks of leave under the 
FMLA. She then requested additional time as a reasonable 
accommodation for her disability, though her physician 
voiced the opinion that her disabling back injury would 
never allow her to return to her previous employment as a 
nurse in the ICU. The court ruled she was not entitled to 
additional leave under FMLA. The court further noted 
time off for healing is a reasonable accommodation to a 
disability only if it will enable an employee who is other-
wise qualified to return to work at a later point in time. 

 On January 28, 2008, President George W. Bush 
signed the  Family and Medical Leave Amended Act of 2008 , 
which became effective January 16, 2009. The amendments 
permit a spouse, son, daughter, parent, or next of kin to take 
up to 26 work weeks of leave to care for a member of the 
armed forces, including a member of the National Guard or 
Reserves, who is undergoing medical treatment, recupera-
tion, or therapy, is otherwise in outpatient status, or is oth-
erwise on the temporary disability retired list, for a serious 
injury or illness. Additionally, the act permits an employee 
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enable all individuals to purchase health care insurance. 
Challenged by several states as unconstitutional, the act 
was fully upheld by the U.S. Supreme Court in June 2012 
(  National Federation of Independent Businesses v. Sebelius, 
Secretary of Health and Human Services, et al. , 2012 ). 

 A week after signing the PPACA into law, President 
Obama signed the  Health Care and Education Reconcili-
ation Act  on March 30, 2010 (Public Law 111-152). This 
subsequent act was enacted to amend the earlier act as it 
related to the federal budgetary resolutions and deficit. 
Basically, this second act served to increase the tax credits 
to buy insurance, lower the penalty for not buying health 
insurance, closed the Medicare Part D “donut hole” provi-
sion, and required physicians who treat Medicare patients 
to be reimbursed at a full rate of payment. 

 With the passage of this act, nurses and the health 
care delivery system are projected to be affected in many 
ways. Though much of the additional coverage does not 
become effective until 2013 and 2014, new patient care 
standards should be evident within the next year. Facilities 
will be required to post notices advising employees of their 
rights; these rights may not be waived in an employment 
agreement with the institution. Skilled nursing and nursing 
facilities will be required to have compliance and ethics 
training programs to prevent and detect criminal, civil, and 
administrative violations and to promote quality of care. 
These programs will encourage employees to report viola-
tions by others without fear of retribution. Additionally, 
the act requires continuing training standards for nonli-
censed personnel who care for dementia patients. 

 It is also anticipated that the act will provide a greater 
opportunity for advanced practice nurses to care for the 
estimated 30 to 34 million who will soon become insured. 
The emphasis on preventive care is envisioned to create a 
greater demand for nursing generalists as well as advanced 
practice nurses, working in clinic and medical homes, and 
a reduction in the numbers of patients for whom the emer-
gency center is their primary health care. Treatment of pre-
existing conditions will demand that nurses have in-depth 
knowledge of illnesses and conditions such as diabetes, 
chronic respiratory illnesses, and the effects of conditions 
such as obesity. With a population that has multiple co-
existing conditions and diseases, patient education will 
also be enhanced, creating opportunities for additional 
health care educators and patient advocates.  

  ETHICAL CONCERNS IN THIS 
AREA OF THE LAW 

 Ethical concerns that emerge in this area of the law are 
multiple and varied. One of the issues involves the pro-
cedures for restraining and testing employees suspected 

other work-related factors is not covered, but mental stress 
from a specific traumatic incident, such as a physical assault 
on the job, even if not accompanied by a physical injury, is 
covered under workers’ compensation. In this case, the nurse 
was administering dialysis treatment to a male patient who 
suddenly reached inside her scrub top and grabbed her 
breast. Immediately before this action, the Caucasian patient 
had made crude racial remarks to the nurse, who was Afri-
can American. The nurse broke down emotionally after 
leaving the work setting. She was already scheduled for a few 
days of vacation and then began seeing a psychiatrist, who 
determined that she was suffering from depression and post-
traumatic stress disorder from the incident.       

  EXERCISE 13–7 

 Four days after starting her employment at a medical center, a 
laboratory assistant’s hair, mouth, eyes, and clothing were 
splashed with blood from a patient who was positive for hepati-
tis C. The assistant was sent to the laboratory for blood tests, 
which confirmed that she was positive for hepatitis C. These 
tests were repeated 6 months later with the same results. Later, 
the assistant was unable to work and ultimately resigned her 
position with the hospital. Contending that she had an occupa-
tional disease and that this was the first time she was unable to 
work, she filed for workers’ compensation. Should this assistant 
be able to collect workers’ compensation for her occupational 
disease? Why or why not?   

  PATIENT PROTECTION AND AFFORDABLE 
CARE ACT AND HEALTH CARE AND 
EDUCATION RECONCILIATION ACT 

 The  Patient Protection and Affordable Care Act 
(PPACA)  was signed into legislation by President Barack 
Obama on March 23, 2010 (Public Law 111-148). Citing a 
need for health insurance reform and a need to insure the 
millions of uninsured Americans, the PPACA provides for 
the phased implementation over 4 years of a comprehen-
sive system of mandated health insurance reforms 
designed to eliminate precondition screenings, premium 
loading fees and structures, policy cancellation when ill-
nesses appear imminent, and annual and lifetime coverage 
gaps. The act also sets a minimum ratio of direct health 
care spending to premium income, creates price-control 
measures through the creation of three standard insurance 
coverage levels to enable side-by-side comparisons by con-
sumers, and creates a Web-based health insurance 
exchange. The act preserves private insurance and private 
health care providers while instituting more subsidies to 
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given supervisor may not like the individual or that the 
employer may want to bring into the institution individu-
als to whom he or she owes favors. In the current econ-
omy, with the ever-increasing numbers of individuals 
unemployed, it is not unreasonable to anticipate that 
some workers may be dismissed for these types of frivo-
lous reasons. In most industrialized countries, employers 
can only dismiss with cause, such as for incompetent 
work performance or disregard of patient safety issues. 
Perhaps this is the most ethical approach, as dismissal is 
predicated on the employee’s actions or nonactions, rather 
than a more arbitrary system. 

 A fourth issue concerns patients’ dependency on 
nurses for the patient’s mobility, which hinders the patients’ 
freedom and autonomy. Being required to be moved from 
the patient’s bed or chair at the nurses’ convenience or 
being confined to a specific place may not be in the patients’ 
well-being. Additionally, these patient transfers may cause 
the patient to feel undignified. From a nursing perspective, 
nurses may give preference to patients who are lighter and 
thus easier to transfer or are less physically restricted. 
Patients may not be moved in as timely a manner if the 
nurse perceives the movement as a personal risk to the 
nurse’s well-being, a time burden, or less of a priority. Bal-
ancing these needs of patients and nurses may pose ethical 
challenges in multiple clinical settings and greatly affect the 
patient’s care.   

of substance abuse. As noted by the facts in   McKenzie v. 
Kadlec Medical Center  (2007) , forcibly detaining an 
employee so that she could be strip-searched and forced 
to give a urine sample and take a Breathalyzer test sup-
ports the need for ethical behavior and humanistic 
approaches to all employees, regardless of their sus-
pected behaviors or actions. All employees are deserving 
of ethical consideration, including respect, justice, and 
fair play. 

 The multiple forms of discrimination that may be 
seen in health care settings are not only legally actionable, 
but also address ethics. The federal government made a 
major commitment to placing ethics into law with the 
passage of the Civil Rights Act of 1964, but case law evi-
dences the fact that issues with discrimination persist 
today. Perhaps one way to approach these types of issues 
is through in-depth diversity education that promotes 
ethical behavior. Benefits of educational programs in this 
area may include promotion of intercultural relation-
ships, improvement of teamwork and the ability to more 
effectively meet patient needs and achieve positive out-
comes, recognition of different thinking styles that pro-
mote creative decision making and problem solving, and 
acceptance of others. 

 A third issue is the concept of employment-at-will 
and the ability of employers to dismiss employees for 
cause or for no cause, perhaps including the aspect that a 

     Summary 

   •   Vicarious or substituted liability describes the 
instance in which one party becomes responsible for 
the actions of another party.  

  •    Respondeat superior , meaning “let the master respond,” 
is predicated on the fact that the employee for whom 
another party becomes partially responsible is acting 
within the course and scope of his or her employment.  

  •   The borrowed servant and dual servant doctrines 
describe how a health care provider may be serving 
two masters at the same time, the employer and 
someone who has direct control over the health care 
provider’s actions.  

  •   Corporate liability is the doctrine that holds the 
health care institution liable for its direct responsi-
bilities to patients, such as appropriate hiring and 
retention practices and the provision of safe working 
environments.  

  •   Ostensible authority allows the health care institu-
tion to also be liable for independent contractors if 

the four criteria of subjectivism, inherent function, 
reliance, and control are satisfied.  

  •   Personal liability makes each person responsible for 
his or her own conduct and can never be totally 
negated merely because a second or third party also 
has responsibility.  

  •   Indemnification allows an employer to recover from 
an individual personally responsible any damages 
paid under the doctrine of  respondeat superior  for 
negligent actions.  

  •   Employment laws, enacted by either federal or state 
legislatures, serve to guide nurses in all health care 
settings.  

  •   Ethical concerns in this area of the law concern pro-
cedures for restraining and testing employees sus-
pected of substance abuse, forms of discrimination 
in health care settings, employment-at-will dismiss-
als, and ethical challenges related to the lifting and 
movement of patients.    
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  Apply Your Legal Knowledge 
   1.    How are hospitals liable for acts of individual nurses, even if 

no lawsuit is brought against the individual nurse?   
   2.    Can an institution be held liable for the actions of indepen-

dent contractors?   
   3.    What questions on employment questionnaires or during 

employment interviews is the nurse allowed not to answer 
and should never have been asked?   

   4.    How does the doctrine of indemnification further the con-
cept that individuals are ultimately responsible for their own 
actions?   

   5.    How does the Family and Medical Leave Act protect both the 
individual nurse’s and the employer’s best interests?    

  YOU BE THE JUDGE 
 Mrs. Dolan has worked at Happy Valley Retirement Home for a 
number of years; she is currently the home’s director of nursing. 
The home recently developed and implemented a no-contact pol-
icy requiring that nurses, from the director of nurses to the nurse’s 
aide, are to refrain from contacting any patient’s family member 
or members without first obtaining permission from the home’s 
administrator. The rationale behind this policy was not explained, 
though several of the nursing staff did request such information. 

 Mrs. Dolan believes that the policy is abusive and a direct 
violation of the state’s nursing home residents’ bill of rights law. 
Specifically, she is concerned that the no-contact policy prevents 
her from working directly with the resident’s family members and 
assuring them about the condition of their loved ones. Mrs. Dolan 
has made her feelings about this issue known to the administrator 
of Happy Valley. She has also contacted a senior-citizens advocacy 
group and the state Department of Health about her concerns. 

When the administrator of Happy Valley discovered that Mrs. 
Dolan had spoken with the state Department of Health, he termi-
nated her. She has now filed this lawsuit claiming retaliation for 
her whistleblower activities. 

  LEGAL QUESTIONS 

   1.    Did Mrs. Dolan follow the correct procedure for voicing her 
concerns about this no-contact policy?   

   2.    Does the no-contact policy meet the definition of a violation 
of public policy significant enough to be reportable?   

   3.    Did the home terminate Mrs. Dolan in retaliation for her 
actions or was the action appropriate given her public voicing 
of her disapproval of the new policy?   

   4.    How would you decide this case?     
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  After completing the chapter, you 
should be able to: 
   1.   Describe the conditions within the United States that 

caused both the Americans with Disabilities Act of 
1990 and the Civil Rights Act of 1991 to be written and 
implemented.  

   2.   Describe the various sections of the two acts, neces-
sary definitions, and intended purposes.  

   3.   Describe how the acts affect the health care delivery 
system in terms of consumers and providers.  

   4.   Analyze the ever-expanding number of cases filed 
under both of these acts.  

   5.   Describe selected ethical issues that arise in the con-
text of these two federal laws.   

     PREVIEW 

 The Americans with Disabilities Act (ADA) of 1990 
and the Civil Rights Act of 1991 were both signed into 
legislation during the term of President George H. W. 
Bush. Both of these acts have significant implications 
for health care delivery. The ADA affects health care 
providers as well as consumers, with various sections 
of the act addressing hiring and retention of providers 
as well as access to health care. The act was 
significantly changed in subsequent legislation. The 
Civil Rights Act of 1991 also affects both health care 
providers and consumers. This chapter explores 
these two pieces of federal legislation, defining the 
purposes of the acts and their application through 
case law, and concludes with future projections 
concerning these areas of the law for nurses.  

 Federal Laws: Th e Americans 
with Disabilities Act of 1990 and 

the Civil Rights Act of 1991 

    Fourteen 

  KEY TERMS 
  Americans with Disabilities 

Act of 1990  
  Americans with Disabilities 

Amendments Act 
of 2008  

  Civil Rights Act 
of 1991  

  disability  
  essential job 

functions  

  hostile work 
environment  

  preferential treatment  
   quid pro quo  sexual 

harassment  

  reasonable 
accommodations  

  sexual harassment  
  undue hardship    
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the ADA does not exclude religious organizations, it does 
authorize them to give preference in employment to their 
own members and to require that applicants and employ-
ees conform to their religious tenets.  

  Definitions in the Act 

 The ADA of 1990 defined  disability  broadly. Individuals 
were covered if: (1) the disability is a physical or mental 
impairment that substantially limits one or more of the 
major life enjoyments of the person; (2) there is a record of 
such impairment; or (3) the individuals are regarded as 
having such an impairment. These criteria were amended 
in the 2008 act to read: 

 The term disability means, with respect to an individual: 

    A.   a physical or mental impairment that substantially limits 
one or more major life  activities of such individual   

   B.   A record of such an impairment; or  
   C.   Being regarded as having such as impairment ( ADA 

Amendments Act, 2008 , Section 3 [1]).   

 Under the amended act, major life events “include, 
but are not limited to, caring for oneself, performing man-
ual tasks, seeing, hearing, eating, sleeping, walking, stand-
ing, lifting, bending, speaking, breathing, learning, reading, 
concentrating, thinking, communicating, and working” 
and “major life activity also includes the operation of a 
major bodily function, including, but not limited to, func-
tions of the immune system, normal cell growth, digestive, 
bowel, bladder, neurological, brain, respiratory, circulatory, 
endocrine, and reproductive functions” (ADA Amend-
ments Act, 2008, Section 3 [2][A & B]). The act also speci-
fies that an impairment that substantially limits one major 
life event need not limit other major life events in order to 
be considered a disability. 

 The determination of whether an impairment sub-
stantially limits a major life event is made without regard to 
the “ameliorative effects of mitigating measures such as 
medication, medical supplies, equipment, or appliance, low 
vision devices (which do not include ordinary eyeglasses or 
contact lenses), prosthetics including limbs and devices, 
health aids and cochlear implants or other implantable 
hearing devices, mobility devices, or oxygen therapy equip-
ment and supplies, use of assistive technology, reasonable 
accommodations or auxiliary aids or services, or learned 
behavioral or adaptive neurological modifications” (ADA 
Amendments Act, 2008, Section 3[3][e][I,II,III, and IV). 
This section was added so that the definition of disability 
was broadened to be as inclusive a possible, while disallow-
ing from the definition of disability impairments that are 
transitory and minor, noting that a transitory impairment is 
one with an actual or expected duration of 6 months or less. 

     THE AMERICANS WITH DISABILITIES 
ACT OF 1990 

  Background of the Act 

 On July 26, 1990, President George H. W. Bush signed the 
 Americans with Disabilities Act of 1990  (ADA) into law, 
providing comprehensive protection to Americans with 
disabilities. The ADA is one of the most significant pieces 
of legislation since the Civil Rights Act of 1964 and was 
seen by its sponsors as “the Emancipation Act of disabled 
persons.” The act had been necessitated by the discrimina-
tion faced by HIV/AIDS individuals, as those persons 
identified loopholes not adequately addressed by existing 
state and federal laws. 

 In enacting the ADA, Congress was faced with the 
challenge of combining two legal concepts—disability and 
equality. The aim was to “provide a clear and comprehen-
sive mandate for the elimination of discrimination against 
individuals with disabilities” ( ADA, 1990 , Section 2, [a]
[1]), thus ensuring equality for the disabled without undue 
hardships being placed on those regulated by the act. 

 The act was amended on September 25, 2008 to clar-
ify and reiterate who is covered by the law’s civil rights 
protections. The  Americans with Disabilities Amend-
ments Act of 2008  revised the definition of “disability” to 
more broadly encompass impairments that substantially 
limit a major life activity. Essentially the amended lan-
guage also states that mitigating measures, including assis-
tive devices, auxiliary aids, accommodations, and medical 
therapies and supplies (other than eyeglasses and contact 
lenses) have no bearing in determining whether a disabil-
ity qualifies under the law. Further changes clarify cover-
age of impairments that are episodic or in remission that 
substantially limit a major life activity when active, such as 
epilepsy or post-traumatic stress disorder. Not altered in 
the act were record of impairment, reasonable accommo-
dation, and essential job functions. These amendments 
became effective January 1, 2009, and are discussed in 
greater depth later in this chapter. 

 Title I primarily outlines employment provisions and 
is perhaps the best-known portion of the ADA. The act 
defines a “covered entity” as an employer, employment 
agency, or labor organization, or joint labor-management 
committee. While the act was originally restricted to 
employers of 25 or more employees, it now applies to all 
employers who have 15 or more employees. The United 
States, corporations wholly owned by the United States, 
Indian tribes, and  bona fide  tax-exempt private member-
ship clubs are not included in the definition of employer. 
State governments, governmental agencies, and political 
subdivisions, though not specifically included in the act, 
were intended by Congress to be part of the ADA. While 
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  Exclusions from the Definition of Disability 

 There are multiple exclusions from the definition of dis-
ability under the ADA. The ADA excludes homosexuality 
and bisexuality from its coverage. It further excludes trans-
vestism, transsexualism, pedophilia, exhibitionism, voy-
eurism, gender identity disorders not resulting from 
physical impairments, and other sexual behavior disorders. 
The ADA does not protect compulsive gamblers, klepto-
maniacs, pyromaniacs, and those who currently use illegal 
drugs. Moreover, the employer may hold alcoholics to the 
same qualifications and job performance standards as 
other employees even if the unsatisfactory behavior or per-
formance is directly related to the alcoholism.   

  PROVISIONS OF THE ADA 

 The ADA is closely related to the Civil Rights Act of 1964 
and incorporates the antidiscrimination principles estab-
lished in Section 504 of the Rehabilitation Act of 1973. 
There are five titles in the act. 

  Title I 

 Title I of the ADA prohibits employment discrimination, 
adopting the remedies and procedures provided by Title 
VII of the Civil Rights Act of 1964. This title also incorpo-
rates the concepts of reasonable accommodation and 
undue hardship that were established in parts of the Reha-
bilitation Act. 

 The purpose of this section is to ensure that people 
with disabilities are not excluded from job opportunities or 
adversely affected in any other aspect of employment 
unless they are not qualified or otherwise unable to per-
form the job. This protects qualified and disabled individu-
als in regard to application, salary, promotions, discharge, 
transfer, and all other aspects of work. 

 The ADA’s prohibition against employment discrim-
ination extends to medical examinations and inquiries on 
applications. The employer is not allowed to ask about dis-
abilities or about the extent of obvious disabilities. The 

 Other additions to broaden the definition of dis-
ability include clarification that an impairment that is 
episodic or in remission is a disability if it substantially 
limits a major life event when not in remission. Finally, 
the act clarifies the definition for applicants or employ-
ees of “regarded as” being disabled if the applicant or 
employee can show that he or she was subject to an action 
prohibited by the ADA, such as the failure to hire the 
person or the termination of the person, based on an 
impairment that is not transitory and minor. Further, 
individuals who satisfy the “regarded as” being disabled 
stipulation are not entitled to reasonable accommoda-
tion under the act. 

 A  record of impairment  refers to someone who has a 
history of, or has been classified as having, a mental or 
physical impairment that substantially limits one or more 
of the major life activities. This provision is intended to 
ensure that the covered entities do not discriminate against 
individuals because they have a history of a disability or 
because they have been misclassified as being disabled. 
This clause was included because Congress clearly 
intended to prohibit discrimination against individuals 
with disabilities based on society’s myths and unfounded 
fears about disabilities. 

  Reasonable accommodations  refer to the employer’s 
responsibilities to provide the necessary structure, reas-
signment, and equipment modifications or devices; 
interpreters; or other reasonable needs that would allow 
the disabled person to perform the job satisfactorily. 
Employees and potential employees should be prepared to 
inform the employer of modifications or special needs that 
will accommodate them. Reasonable accommodations 
may be as simple as providing amplification devices so that 
a hearing-impaired person applying for the position of 
telephone switchboard operator can qualify for the posi-
tion. Other reasonable accommodations include job 
restructuring, part-time or modified work, provision of 
qualified readers or interpreters, or reassignment to 
another position. 

 To meet the qualifications of this section, employ-
ers must also identify  essential job functions  .  These 
functions are based on the employer’s judgment, the job 
description, and amount of time performing the given 
function. The purpose of such a provision is to ensure 
that, if qualified disabled applicants apply for a job, they 
will not be discriminated against because of nonessen-
tial job functions they are not able to perform. If there 
are other, more or equally qualified nondisabled appli-
cants, however, the employer does not have to hire the 
disabled person. The issue arises when more qualified 
disabled applicants are passed over for less qualified, 
nondisabled applicants.        

  EXERCISE 14–1 

 Review all of the components and skills used in staff performance. 
What are the essential job functions you would want to include 
when authoring a list of staff nurses’ essential job functions? What 
are their nonessential functions? Give the rationale for your 
answers. Define what you consider to be essential versus nones-
sential job functions. Are there areas of overlap? How difficult 
was it to decide what is essential rather than what is preferred?   
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Public accommodations are required to remove barriers in 
existing facilities if such removal can be accomplished with-
out substantial difficulty or expense. Newly constructed 
facilities and major renovations of existing structures, how-
ever, must be designed to be readily accessible to and usable 
by individuals with disabilities. Title III also includes provi-
sions on discrimination in transportation services provided 
by private entities. Title III incorporates remedies and proce-
dures from the Civil Rights Act of 1964.  

  Title IV 

 Title IV is designed to ensure that individuals with speech 
and hearing impairments have meaningful access to and 
use of telephone services. The ADA requires common car-
riers engaged in intrastate and interstate communications 
to provide telecommunications relay services to individu-
als with hearing and speech impairments.  

  Title V 

 Title V contains miscellaneous provisions, including some 
construction clauses. Provisions under this section include 
the statement that the ADA does not invalidate or limit 
other federal or state laws, allows insurance carriers to con-
tinue classifying risks in the manner consistent with state 
laws, and prohibits retaliation against persons who file dis-
crimination charges under the act or assist others who file 
such charges.   

  LAWSUITS UNDER THE ADA 

  Disability Discrimination 

 Since its enactment, the number of cases filed under the 
ADA continues to be extensive. This is partly due to the 
flexibility of the act’s definitions, which necessitated the 
amended act of 2008. To prevent the act from being overly 
narrow, explicit definitions of which individuals are “qual-
ified individuals with a disability will of necessity . . . be 
done on a case to case method” (ADA, 1990, 42 U.S.C. 
Section 12101). The protected class is composed of 
employees or applicants for employment who meet three 
discrete provisions: 

    1.   The individual must have a disability in the sense 
that he or she has a “physical or mental impairment.”  

   2.   The impairment must be such that it “substantially 
limits one of more of the major life activities” of the 
individual.  

   3.   The qualified person must still be able to perform 
“the essential function of the employment position” 
sought or in which the individual is currently 
employed. (ADA, 1990, 42 U.S.C. Section 12111)   

employer, though, may make inquiries as to the ability of 
the applicant to fulfill the job requirements. A medical 
examination may be conducted after a job offer has been 
extended to the disabled person, provided that all appli-
cants for the position are subjected to the same examina-
tions. Drug testing to determine the illegal use of drugs 
may be performed, because such screens are not consid-
ered medical examinations. Depending on the job, employ-
ers may make inquiries about disabilities if the inquiries 
are job-related and consistent with business necessity. 
Employers may also conduct voluntary medical examina-
tions that are part of an employee health program made 
available to all employees at the work site. 

 Defenses that the employer has to the ADA include 
 undue hardship  .  This provision is available if the accom-
modation to be made is extremely expensive or difficult to 
implement. The act provides that the employer must inves-
tigate the required accommodations and offer data proving 
this hardship. Undue hardships usually are based on cost, 
numbers of employees, and type of business enterprise. 

 Other possible defenses include the public safety 
defense and the health and safety defense. Under these two 
defenses, the employer must show that reasonable accom-
modation cannot prevent potential compromised safety 
and health hazards to others in the workplace. For exam-
ple, health care institutions have requirements that persons 
with contagious diseases may not work in the facility dur-
ing the active phase of the illness. 

 Though not a true defense, employers with religious 
affiliations may give preference to individuals of the same 
religious sect. For example, colleges and universities that 
are supported and follow a specific religious affiliation 
often employ faculty members who ascribe to the same 
religious affiliation.  

  Title II 

 Title II of the ADA prohibits discrimination against dis-
abled individuals by any state or local government entity 
without regard to the receipt of federal funds and includes 
comprehensive provisions designed to ensure access to and 
use of public transportation by disabled persons. Title II 
incorporates the remedies and procedures set forth by the 
Rehabilitation Act.  

  Title III 

 Title III prohibits discrimination by public accommodations 
against individuals on the basis of disability in the full and 
equal enjoyment of the entity’s goods, services, facilities, 
privileges, advantages, or accommodations. Title III man-
dates the removal of architectural and structural barriers and 
the provision of auxiliary aids and services in many cases. 
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(  Webb v. Mercy Hospital , 1996 ); depression and anxiety 
are not disabling mental conditions (  Dulina v. Hometown 
Nursing and Rehabilitation,  2011 ;   Rose v. Visiting Nurse 
Association , 2007 ); sleep apnea and sleep deprivation are 
not a disability (  Keyes v. Catholic Charities , 2011 ;   Simpson 
v. Vanderbilt University Hospital , 2009 ); a nurse’s inability 
to handle the stress of a particular job is not a disability 
(  Wiggins v. DaVita Tidewater ,  2006  ); migraine headaches 
and nonlatex allergies are not disabilities (  Howard v. 
North Mississippi Medical Center,  1996 ); a short-term 
condition is not a disability (  Doss-Clark v. Babies and 
Beyond Pediatrics , 2007 ;   Garrett v. University of Alabama , 
2007 ;   Vierra v. Wayne Memorial Hospital,  2006 ); and 
pregnancy is not a disability (  Jessie v. Carter Health Care 
Center, Inc.,  1996 ). 

 Court cases have continued to challenge the defini-
tion of a qualified individual with a disability. From the 
first passage of the act, early challenges to the ADA con-
cerned HIV and AIDS patients, disease states that many 
saw as the impetus for the act. Early cases presented such 
issues as mandatory HIV testing, whether the ADA pro-
hibited discrimination against HIV-infected persons, or 
whether the asymptomatic HIV-infected person was quali-
fied under the ADA. For example, in   Leckelt v. Board of 
Commissioners  (1990) , the court upheld the dismissal of a 
nurse for refusal to take an HIV antibody test. The court 
reasoned that the nurse was not otherwise qualified, 
because he refused to take a test that the court felt was con-
sistent with appropriate infection control procedures. Even 
though the likelihood that Leckelt would transmit an HIV 
infection was small, the court found that the hospital pol-
icy was justifiable given the hospital’s need to protect and 
safeguard patients. 

 A landmark 1998 Supreme Court decision brought 
this issue to what appears to be a final determination. The 
court in   Bragdon v. Abbott  (1998)  held that a patient’s 
positive HIV status was a disability under the ADA, 
even when the HIV-positive person was asymptomatic. 
A provision in the amended act of 2008 specifically 
addressed this issue: An impairment that is episodic or 
in remission is a disability if it would substantially limit 
a major life activity if active (ADA Amendments Act, 
2008, Section 3[3][D]). 

 Courts, though, even with this resolution, have 
continued to struggle with the definition of disability. In 
  Sarosdy v. Columbia/HCA Healthcare Corporation  (2003) , 
the court concluded that a person who can work, who 
can do many jobs in a certain field but not one particular 
job in that field, is not disabled under disability discrimi-
nation law. That case concerned a surgical scrub nurse 
who had sustained an on-the-job injury to her left hand 
and was granted a 6-month medical leave. When she 
failed to return at the end of the leave, she was termi-
nated. No reasonable accommodation was due, said the 
court, because the nurse was not disabled. This issue 
appears to have been resolved in the amended act of 
2008: An impairment that substantially limits one major 
life activity need not limit other major life activities in 
order to be considered a disability (ADA Amendments 
Act, 2008, Section 3[3][C]). 

 Courts across the country have continued to hold 
that a variety of conditions do not constitute a disability. 
Such examples include the finding that a nurse with a lifting 
disability was not qualified under ADA (  Bourque v. Shin-
seki , 2011 ;   Linville v. Community Hospital , 2009 ); erratic 
behavior does not give notice to the employer that an 
employee is suffering from a disabling mental impairment 

  Ethical Scenario 14–1 

 Enactment of the ADA 

 Johnny Jones completed his nursing program 20 years 
ago and has been actively employed as a registered 
nurse in a busy cardiovascular intensive care unit since 
early 2006. As an active blood donor, he recently was 
informed by the community blood center that they 
were unable to use the unit of blood collected because 
he had tested positive for HIV. Since first being 
informed of this fact, Johnny has been retested and is 
now being treated for HIV by his personal physician. 

 Johnny is now uncertain about informing the 
institution of his positive status, fearful that he will be 
transferred from working in the unit with open-heart 
surgery patients, will incur negative comments from 
his peer group because of his positive HIV status, or 
be assigned to work in an area where he cannot use his 
current nursing skills. He understands that he is legally 
protected under the ADA in his employment with the 
institution, but also knows that the administrative 
staff could elect to transfer him to an alternate assign-
ment. He is at an ethical impasse. Outline the various 
ethical principles that underlie this situation and 
decide what Johnny should do. Include in the discus-
sion the ethical principles from the aspect of his peer 
group and administration of the institution. What do 
you think the institution will do when appraised of 
this information?  

 The court in   Tater-Alexander v. Amerjan  (2011)  
outlined a hospital’s legal obligations under the ADA. The 
case involved a patient who presented to the emergency 
center complaining of abdominal pain. He was seen by 
the triage nurse within minutes of his arrival, and she 
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 The court in   Keyes v. Catholic Charities  (2011)  fur-
ther noted that a physical or mental impairment that is 
correctable by medication or other measures does not 
substantially limit a major life activity. In this case, the 
nurse had received several verbal and written warnings, 
because he was consistently late for the 6:30 a.m. start of 
his shift. He told his supervisor that he was overwhelmed 
by his work, had little energy, and was always fatigued at 
work because he believed he had sleep apnea. He was 
subsequently discharged the day after he requested a 
6-month leave of absence to seek alternate employment. 
After being discharged and a full 6 months after he sus-
pected that he had sleep apnea, he sought medical advice 
and had a medical work-up that revealed that he did 
indeed have obstructive sleep apnea syndrome. He 
began using a continuous positive airway pressure 
(CPAP) machine, which completely relieved his previ-
ous symptoms. 

 The nurse then filed a disability discrimination law-
suit. The court ruled that there was no legal basis for a law-
suit in this instance for several reasons. First, and most 
importantly, he did not have a disability as defined by the 
ADA. Sleep apnea, though it can be a valid disability, was 
not a disability in this case. With the usage of the CPAP 
machine, he had no physical or mental impairment that 
substantially limited a major life event. Nor was there evi-
dence that the nurse’s supervisors subjectively perceived 
that he had a disability. A false subjective perception of a 
disability can be grounds for a disability discrimination 
lawsuit even if the employee in question does not actually 
have a disability. Merely making an employee’s supervisor 
aware of an impairment does not imply that the supervisor 
has taken that impairment into account in his or her deal-
ings with the employee. 

   Crawford v. New York Presbyterian Hospital  (2011)  
presented a similar fact situation. In this case, the nurse 
had an office position coordinating organ transplants. She 
had ongoing issues with a succession of supervisors related 
to her chronic tardiness, for which she was eventually dis-
charged. She filed a lawsuit for disability discrimination, 
noting that she had a history of claustrophobia, which was 
aggravated by being assigned to a small, windowless office 
that lacked both adequate ventilation and lighting. Her 
assignment to this office, she claimed, was intended to pro-
voke her to resign voluntarily and thereby resolve the issues 
with her tardiness. 

 The court ruled that the ongoing issues with tardi-
ness, repeated documentation, and failed corrective mea-
sures were valid reasons for a legitimate, nondiscriminatory 
reason to terminate this person’s position. The court fur-
ther noted that claustrophobia, if sufficiently severe, can be 
a disability, but merely having a note from a physician that 

documented that the patient reported his pain as a 9 on a 
1–10 pain scale. Also charted was his history of pancreati-
tis and peptic ulcers. 

 He was taken to an examination room, where he 
refused to change into a hospital gown. He then became 
hostile and combative, and hospital security was called. 
Eventually the emergency center physician was able to get 
the patient to remove his shirt so that an intravenous line 
could be started, but a computed tomography (CT) scan 
could not be done because the patient refused to swallow 
the contrast medium. A hospital supervisor convinced the 
patient to change into the hospital gown, which he did. He 
then changed his mind, removed the gown, redressed in 
his own clothes, and left the hospital against medical 
advice (AMA). 

 The patient subsequently sued the hospital for dis-
ability discrimination. He claimed his disability was an 
unusual sensitivity to cold, which prevented him from 
changing into a hospital gown and that the hospital dis-
criminated against him by requiring that he change into a 
gown. The hospital countered with the fact that it is stan-
dard policy for all patients in the emergency center to 
change into a gown before being examined, and that the 
patient was offered a total of three warmed blankets. 

 The court ruled that both sides’ testimony was irrel-
evant as the patient failed to prove that he had a disability 
as defined by the ADA. A physical or mental disability or 
impairment, outlined the court, is any physiological disor-
der or condition, cosmetic disfigurement, or anatomical 
loss affecting the body’s neurological or musculoskeletal 
systems, special sense, respiratory, cardiovascular, repro-
ductive, digestive, genitourinary, hemic, lymphatic or 
endocrine organs or skin; or any mental retardation, 
organic brain syndrome, mental or emotional illness, or 
specific learning disability. Federal regulations have 
expanded this basic definition to include contagious and 
noncontagious diseases; orthopedic, visual, speech, and 
hearing impairments; cerebral palsy, epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, heart disease, symp-
tomatic and nonsymptomatic HIV, tuberculosis, drug 
addiction, and alcoholism. 

 Once a disability is shown, then one can examine 
the concept of discrimination. Discrimination includes 
failure to make reasonable modifications in policies, prac-
tices, or procedures when such modifications are neces-
sary to afford services to individuals with disabilities, 
unless it can be shown that making such modifications 
would fundamentally change the nature of the services. 
The court noted that it did not need to determine whether 
such reasonable accommodations were needed, as the 
patient did not show that he had a disability as defined by 
the ADA. 
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on file at her previous employment, but there was no proof 
that the prior employer had relayed this confidential infor-
mation to her current employer. Thus, for the purposes of 
this lawsuit, she did not have a disability, and mistreatment 
of a vulnerable adult is a legitimate, nondiscriminatory rea-
son for discharging an employee. 

 A nurse cannot refuse to participate in an interactive 
process that would result in alternative employment and be 
successful in a disability discrimination lawsuit. For exam-
ple, in   Webster v. Methodist Occupational Health Centers, 
Inc.  (1998) , a nurse desired to return to work following 
stroke rehabilitation. Her physician testified that she had a 
residual decreased inability to sustain attention and con-
centration at times, as well as mild decreases in visual spa-
tial skills and scanning and occasional impulsivity. He 
testified that she could probably function effectively, but 
only in an environment in which she had close supervision 
and was supported by the resources of other staff members. 
According to his testimony, it was not appropriate for her 
to return to a nursing position where she had to be able to 
work alone. 

 She could have returned to occupational nursing if 
the facility were to hire a second nurse to work with her. 
But hiring a second nurse would effectively amount to pay-
ing a double salary for a one-nurse position, and the com-
pany refused to accommodate her. There were, however, 
other positions available through the agency that could 
accommodate her needs. She refused to consider any other 
option besides returning to her former job, on the same 
shift, with an extra second nurse. There were also nonnurs-
ing positions available that would use her expertise and 
accommodate her physical disability. The court ruled that 
the nurse’s refusal to participate in the interactive process 
between employer and employee ruled out her right to sue 
successfully for disability discrimination after her dismissal 
from the agency. 

 Court cases involving disability discrimination in 
health care settings may be filed by patients or patient 
families rather than health care providers. In   McElroy v. 
Nebraska Medical Center  (2007) , a patient who had been 
hospitalized in a psychiatric developmental center for 16 
years was denied kidney transplantation. His assessment 
for transplant suitability included a comprehensive psy-
chiatric evaluation that supported his diagnoses of delu-
sional disorder, persecutory type, and paranoid 
schizophrenia. The committee who evaluated this patient 
concluded that kidney transplantation was not in the best 
interest of the patient or the transplant system, as the pro-
cedure itself is complex and intrusive and requires long-
term adherence to immunosuppressive agents and 
cooperation with a team of professionals. The court 
endorsed the committee’s finding, noting that it would be 

she is being treated for symptoms of claustrophobia does 
not entitle the employee to reasonable accommodation. 

 Courts have also examined how individuals with 
disabilities accommodate their disability. For example, in 
  Robinson v. St. Mary’s Health Care  (2007) , a male regis-
tered nurse, previously diagnosed with type 2 diabetes, 
hypertension, sleep apnea, insomnia, and chronic pain 
from a back injury had prescriptions for Ambien for sleep 
and an opiate for back pain among other medications for 
his multiple conditions. While working, he was observed 
to be leaning against a wall, alternating between appear-
ing to be unresponsive or acting strangely, and, when 
questioned, was confused and incoherent in his speech. 
Transferred to the emergency center, his blood glucose 
levels were within a normal range and his stupor 
responded quickly to two doses of Narcan. He was subse-
quently terminated. 

 In the court case that followed, the court ruled that 
he did not have a disability despite his multiple diagnoses, 
as he had been able to competently perform job expecta-
tions for a period of 22 years. The court noted that 
although the sleep apnea, insomnia, and sleep deprivation 
could be considered disabilities, the effects of the pre-
scription medications directly violated hospital policy, 
and that health care facilities have a legitimate right to 
outlaw employee conduct that does or that could threaten 
patients’ safety. 

 Remember, too, that the perception of a disability is 
equally important to having a disability from a legal per-
spective. The court in   Knodel v. Providence Hospital  
(2011)  noted that disability, for purposes of the act, 
includes conditions that are disabilities as well as condi-
tions that are perceived as disabilities by the employee’s 
supervisors. The case involved a 65-year-old hospice 
nurse who had a medical history of an aneurysm and 
breast cancer. She assured her supervisors that she was 
nevertheless able to perform her job as long as she had 
sufficient rest. This was perceived by her supervisors as 
fatigue and a disability. When she was subsequently dis-
charged, the nurse was able to successfully pursue a dis-
ability discrimination lawsuit. Courts have also ruled that 
for there to be a valid disability, the institution must know 
about the disability (  Volmar v. Cold Springs Hills Center , 
2009 ). In that case, an aide was terminated from her posi-
tion in the nursing home after an incident in which she 
raised her voice with an elderly dementia patient and sub-
sequently refused to leave the resident’s room so that the 
supervisor could calm the resident. 

 The aide sued for disability discrimination based on 
her positive HIV status. Although a positive HIV status is a 
disability for purposes of the act, no one at the nursing 
home knew this aide was HIV positive. Her HIV status was 
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 Courts have enforced this case-by-case rule. In   Zom-
beck v. Friendship Ridge  (2011) , the aide had worked in a 
600-bed long-term care facility since 1988. She had two 
work-related injuries for which she received worker’s com-
pensation. After the second injury, she was placed on a 
modified-duty program where she did multiple tasks such 
as taking temperatures, passing food trays, and bathing 
residents, but was not required to do any heavy lifting. 
After she had been on this assignment for 13 years, the 
facility started a new policy that stated no employee could 
be on a modified duty program for longer than 6 months. 
The aide was informed that she would need to transition to 
regular duty or quit. 

 The court noted that the facility did not dispute 
that this worker was genuinely disabled. The issue was 
reasonable accommodation, whether this person could 
fulfill the essential functions of the job as a disabled 
worker. After 13 years in a position that required no 
heavy lifting, it was unclear why lifting ability suddenly 
became an essential function of this aide’s job. The court 
concluded that there was no valid reason to believe that 
the facility could not find a job for her with her medical 
restrictions, and held that reasonable accommodation 
should continue. 

 Failure to offer reasonable accommodation is dis-
ability discrimination for which an employee can success-
fully bring a lawsuit. To file a successful lawsuit alleging 
that reasonable accommodation has not been made, the 
employer must first know of the person’s disability and be 
given an opportunity to accommodate the employee. For 
example, in   Dovenmuehler v. St. Cloud Hospital  (2007) , 
the nurse, who had a history of substance abuse, was ter-
minated in her employment for cause. She then was hired 
at St. Cloud Hospital without revealing her drug-use his-
tory or that she was in a state board of nursing monitor-
ing program. When these facts became known, the 
hospital decided it did not have the resources to provide 
the supervision that she required and terminated her 
employment. She sued for disability discrimination and 
the case was dismissed. The first test, noted the court, was 
whether the hiring agency knew of the disability. Here, 
there was no evidence to support that the hospital, when 
employing this nurse, had any indication that the nurse 
had a disability that would require reasonable accommo-
dation. Note that, although chemical dependency is rec-
ognized as a disability in the act, the act only protects 
employees from discrimination who are successfully 
rehabilitated and are no longer abusing drugs (  Dovenm-
uehler v. St. Cloud Hospital , 2007 ;   Nicholson v. West Penn 
Allegheny Health System,  2007 ). 

 Often, the court must decide what constitutes rea-
sonable accommodation. In   Boston v. Memorial Medical 

highly dubious to expect close cooperation and strict 
compliance from a person with this patient’s psychiatric 
diagnoses. In   “Jane Roe” v. Providence Health System  
(2009) , the court ruled that a hospital is not required to 
allow service animals to stay with hospitalized patients, 
holding that the hospital must keep all of its patients safe 
and assure that all of its employees have a safe environ-
ment in which to work. 

   Dewitt v. Proctor Hospital  (2008)  explored an area 
of the ADA seldom seen in litigation. The ADA contains 
language prohibiting an employer from discriminating 
against an employee because of a disability affecting an 
individual with whom the employee is known to have an 
association or relationship. In this case, the first known 
application of the “association discrimination” clause, a 
nurse was fired from her job over the strain that the spi-
raling costs (in excess of $180,000) of her husband’s can-
cer treatments were placing on the hospital’s self-insured 
health plan. The hospital’s financial situation was well 
known, and the nurse-manager had tried, unsuccessfully, 
to convince the nurse to drop her husband’s costly cancer 
chemotherapy and radiation treatments and have him 
admitted to the hospice section of the hospital. When the 
nurse refused for the fourth time, she was fired. Though 
the nurse had to prove cause and effect, the court, in find-
ing for the nurse, noted that the only possible reason for 
the nurse-manager’s actions was to stop the cost of expen-
sive treatment for a disabled person with whom the nurse 
has a relationship. 

 The case was then filed with the U.S. District Court 
for the Central District of Illinois (  Dewitt v. Proctor Hospi-
tal , 2010 ) for the nurse to be able to prove that the hospital 
discriminated against her based on the escalating costs of 
her husband’s cancer treatments. In this subsequent case, 
though the court iterated that concept of association dis-
crimination as a valid form of discrimination under the 
ADA, the court reversed the original holding, noting that 
the hospital did indeed have other, nondiscriminatory rea-
sons for firing the nurse in question.  

  Reasonable Accommodation 

 A second area that the courts have addressed concerns  rea-
sonable accommodation,  which may include but is not lim-
ited to job restructuring, part-time or modified work 
schedules, offering of lower-pay positions for which the 
individual is qualified, reassignment or transfers to other 
departments that have vacant positions, acquisition or 
modification of equipment or devices, educational materi-
als or policies, and the provision of qualified readers or 
interpreters. What constitutes reasonable accommodation 
is judged on a case-by-case basis. 
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their legal responsibilities, they should not be penalized 
when circumstances force them to alter extraordinary 
accommodations. 

 In   Syndor v. Fairfax County  (2011) , the court ruled 
that a nurse’s wheelchair can be a reasonable accommo-
dation. The job description for this nurse noted that 
work is generally sedentary, though the position required 
some walking, standing, bending, and carrying of young 
children and light-weight items up to 15 pounds. The 
nurse, when she returned to work following ankle and 
foot surgery, was terminated on the grounds that she was 
not able to stand and walk more than 20 minutes at a 
time and that she was not able to respond appropriately 
to a patient emergency. 

 She filed a lawsuit for reasonable accommodation. 
The court first noted that the nurse could not fulfill the 
requirements of the position without reasonable accom-
modation, given her recent surgeries. The evidence in the 
form of release-to-work documents from her physician 
noted that she could most likely fulfill the mobility-related 
functions of the position with the use of a wheelchair. This 
accommodation, the court noted, was never seriously con-
sidered by the nurse’s supervisor before she was terminated 
by the employer. 

 In finding for the nurse and against the employer, the 
court noted that the ADA requires employers to make rea-
sonable accommodations to the known physical and men-
tal limitations of an otherwise qualified individual with a 
disability. The employee has to notify the employer of the 
disability and the need for accommodation, but the medi-
cal condition does not need to be formally called a disabil-
ity and the employee does not need to mention the ADA or 
speak the words “reasonable accommodation.” 

Center  (2010) , a nurse incurred an on-the-job back injury, 
which caused her to have a subsequent chronic lower-back 
condition. She began having difficulty with her own per-
sonal activates of daily living, such as bathing, cooking, and 
cleaning her own home. Her supervisors decided that her 
current registered nurse position was too physically 
demanding, and they allowed her to reclassify as a clinical 
case manager. 

 In this new position, even sitting at her desk for pro-
longed periods of time proved problematic. Her physician 
requested that she be allowed to stand and walk around for 
a few minutes every 1 to 2 hours, which was approved by 
her supervisor. Additionally, her work shift was reduced 
from 12 to 8 hours. Despite these measures, she began call-
ing in sick more than half the days for which she was 
scheduled to work and was forced to resign. 

 The court noted that she indeed met the require-
ments to be considered disabled under the ADA, but also 
ruled that she had been afforded reasonable accommoda-
tions. The hospital, the court concluded, had done all that 
was required of it by the ADA with regard to reasonable 
accommodation. 

 A similar finding occurred in   Hosier v. Nicholson  
(2006) . In that case, the licensed practical nurse (LPN) was 
hired with the understanding that she would be allowed to 
work in the emergency center or outpatient clinics rather 
than on patient care floors where the physical requirements 
were too demanding of her. The nurse suffered from 
chronic venous insufficiency in her right lower leg, arthri-
tis and degenerative joint disease in her right knee, and 
lumbar radiculopathy, all of which made it difficult for her 
to stand or walk for extended periods of time. 

 During a severe nursing staff shortage, the manage-
ment was forced to change its policies and all nurses were 
required to meet the hospital’s standards for standing, walk-
ing, bending, stretching, lifting, pushing, and pulling. Also, 
the LPN position in the emergency center was eliminated, 
forcing this nurse to work on a nursing home care floor. By 
the end of her first day on this unit, it was obvious that she 
could not effectively complete patient care assignments. She 
was discharged and sued for disability discrimination. 

 The court ruled that a patient-care facility has the 
right to require all its staff members to meet the legiti-
mate expectations for the physical demands of direct 
patient care work. A nurse who is unable to meet these 
demands does not have the right, under the rubric of rea-
sonable accommodation, to have a light-duty position 
created or continued just to meet the nurse’s special cir-
cumstances. This, in the court’s view, creates an undue 
hardship for the employer. In   Exarhakis v. Visiting Nurse 
Service of New York  (2006) , the court reached a similar 
conclusion and further noted that when employers exceed 

  Ethical Scenario 14–2 

 Reasonable Accommodation 

 Reread the facts of  Syndor v. Fairfax County . Consider 
the case from an ethical rather than a legal perspective. 
From both a patient and a nursing perspective, decide 
how ethical principles are upheld in this court ruling. 
Are there any ethical principles that are violated in the 
finding that a wheelchair is a reasonable accommoda-
tion for this nurse? 

 Consider ethical principles and theories from the 
perspective of the employer. Which principles were 
they attempting to uphold by refusing such accommo-
dation? Could the employer, from an ethical perspec-
tive, argue that the ruling of a wheelchair as a reasonable 
accommodation was inconsistent with ethical princi-
ples and theories?  
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 Note that an employer need not retain a disabled 
person unless reasonable accommodation may be made. In 
  Gary v. Department of Human Resources  (2006) , a nurse 
had physical limitations that prevented her from being able 
to respond to emergency code situations. Because all nurses 
in the facility were obligated to respond to such emergen-
cies when they occurred, there was no reasonable accom-
modation and thus disability discrimination was not an 
issue for the court. 

 In order to be successful in a case based on reasonable 
accommodation, the nurse must participate in the interactive 
process concerning what would constitute reasonable accom-
modation (  Thornton v. Providence Health System-Oregon,  
2005 ). This concept basically means that the employer has 
the legal obligation to reach out and communicate as openly 
as possible with employees who have come forward and 
asked for assistance to accommodate their disability-related 
needs. The court further noted that while the employer has 
no legal obligation to (1) create a new position for such an 
employee, (2) give a position to a disabled employee for 
which the employee is not qualified, or (3) train an employee 
for a position for which an employee is not qualified, the 
employer does have the responsibility of giving the disabled 
employee preference over an outside applicant for a position 
for which the employee is qualified.  

  Essential Job Functions 

 The final hurdle for such cases concerns  essential job func-
tions,  which are defined by the ADA as those functions that 
a person must be able to perform in order to be qualified 
for the employment position, not qualifications that would 
be ideal to possess. Courts have been involved in deciding 
what constitutes essential job functions. For example, the 
court in   Feliciano v. State of Rhode Island  (1998)  noted that 
the essential functions for an institutional attendant include 
the following: performing personal hygiene; transferring 
and lifting patients; administering minor treatments; bath-
ing, dressing, and grooming patients; cleaning bedpans 
and other equipment; exercising and walking patients to 
various locations; and participating in food service to 
patients at mealtimes. Once persons can perform all the 
essential functions of a position, then they can be consid-
ered qualified individuals with disabilities. Examples of 
essential job functions include the ability to respond to 
emergency code situations (  Gary v. Department of Human 
Resources , 2006 ); the ability to input patient data in com-
puterized medical records (  Miller v. Principi , 2006 ); the 
ability to lift and perform physical tasks (  Bourque v. Shin-
seki , 2011 ); and, for nurses working with psychiatric 
patients, the ability to restrain patients (  Jones v. Kerrville 
State Hospital , 1998 ). 

 Note, though, that the courts will refuse to rule that 
there must be a reasonable accommodation if there are 
other, nondiscriminatory reasons for which the individ-
ual employee is discharged (  Plum v. Children’s Hospital , 
2009 ). Here a licensed vocational nurse was not afforded 
reasonable accommodation when she returned to work 
following neck surgery. The court ruled that the hospital 
had a valid nondiscriminatory reason to discharge the 
nurse, because the nurse had agreed when hired 2 years 
earlier, to obtain her registered nurse license and com-
plete training to insert central venous catheter lines, nei-
ther of which she did. 

 Neither do employers have an obligation under the 
ADA to tolerate frequent unpredictable absences as rea-
sonable accommodation. In   Willett v. State of Kansas  
(1996) , the facility had made reasonable accommodations 
for a nurse with systemic lupus erythematosus. They had 
provided a lighter medication cart, and assigned her to a 
portion of the building where walking distances were 
shorter and there were fewer floor ramps. But the reason-
able accommodation standard did not extend to frequent 
absences because these imposed an undue hardship on the 
facility, on the clients it served, and on other staff members. 
An unscheduled absence by a professional nurse required 
the facility to try to provide quality patient care while short 
staffed, to call in other staff who were scheduled time off 
from work, or to force staff already on duty to stay and 
work overtime.        

  EXERCISE 14–2 

 After being hired, but before she began working, the registered 
nurse completed an intake form, noting that she was allergic to 
amylcinnamaldehyde, a chemical found in some perfumes and 
multiple household cleaning products. She suffered four severe 
allergic reactions at the hospital before she was able to trace the 
source of these allergic responses to a detergent occasionally used 
to wash linens. Doing laundry was not in her job description, but 
nurses were occasionally required to use the laundry room to 
clean items that were immediately needed, such as compression 
hose and slings. 

 The nurse obtained a letter from her physician corroborat-
ing her severe allergy and requested that the institution change to 
an alternate cleaning product and remove from the laundry room 
the one to which she was highly allergic. The hospital declined 
her requested accommodation and terminated her at the conclu-
sion of her new-hire probationary period. She filed a lawsuit 
against the institution for disability discrimination. 

 How would you expect the court to rule in this case? Did 
the employee have a disability as defined by the ADA? Was there 
reasonable accommodation for the nurse’s chemical sensitivity?  
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even if they are related to a genuine condition that fits the 
legal definition of a disability. 

 One of the more interesting case regarding essential 
job functions remains   Laurin v. Providence Hospital and 
Massachusetts Nurses Association  (1998) . In  Laurin,  the 
nurse had worked on the maternity unit for 6 years before 
suffering a seizure at home. Her neurologist determined 
that the seizure was fatigue-related and indicated in a 
report to the hospital that a daytime position was abso-
lutely necessary for this nurse. The hospital, as part of a 
collective bargaining agreement, had a policy that stated in 
part that nurses with less than 15 years of seniority and 
who worked on 24-hour units must rotate shifts. This 
meant that the maternity nurses worked about one-third of 
their shifts at night. 

 Initially, the hospital did accommodate Laurin by 
temporarily assigning her to a 6-week, days-only schedule. 
The hospital expected her to use this period to look for 
alternative employment, in areas that offered day positions, 
such as perioperative areas. After she suffered a second sei-
zure, the hospital extended her a day-only position but 
informed her that her employment would be terminated if 
she did not return to shift work. 

 Reasonable accommodation does not mandate that 
an employer dispense with an essential job function, the 
court said in its opinion. Thus, the court ruled that avail-
ability for night-shift work was an essential job function on 
a unit that provides care on a 24-hour basis. Other nurses, 
the court noted, also suffered fatigue from juggling family 
responsibilities and night-work obligations. Although they 
might not have been disabled by their fatigue, the court 
said they had rights that their employer was not compelled 
to ignore in accommodating a disabled employee. 

 The court in   Moschke v. Memorial Medical Center of 
West Michigan  (2003)  determined that the ability to take “on-
call” work is an essential function of a surgical nurse’s job. 
Such on-call work involves the ability of the surgical nurse to 
be available when emergency cases or scheduling problems 
require the staff to work beyond their assigned shifts.        

 In  Bourgue , the LPN experienced an aggravation of 
an old shoulder and neck injury, making it impossible for 
him to lift over 20 pounds on a regular basis. This restric-
tion significantly restricted his ability to perform patient-
care tasks. When a schedule change occurred that required 
him to work weekends and holidays when other personnel 
were not available to do all the heavy lifting for him, he 
was forced to retire. He filed a lawsuit for reasonable 
accommodation. 

 The court noted that the permanent light-duty 
accommodation required by this nurse would place an 
undue burden on other nurses with which he worked. A 
person who seeks an accommodation that excuses him or 
her from essential functions of the job for which he or she 
is hired is not a qualified individual with a disability. The 
hospital, the court ruled, had no obligation to ignore the 
essential functions of the job, even if they had accommo-
dated this disability for a certain period of time. 

 Similarly, the court refused to find for a nurse seek-
ing accommodations for attendance issues (  Samper v. 
Providence St. Vincent , 2010 ). Basically, the attendance 
policy in this institution noted that employees were to be 
on time for their regular work schedule, that time off 
could be allowed if requested in advance, and that 
employees were not to exceed five occurrences of 
unscheduled, unapproved absences or tardy events in a 
12-month period. There were some exceptions to the pol-
icy, including unplanned absences for family medical 
leave, jury duty, military leave, work-related injury or ill-
ness, and bereavement leave. 

 The nurse in this case had been diagnosed with 
fibromyalgia, which was diagnosed by her physician. Over 
the years, the nurse had received positive reviews in all 
aspects of her job performance aside from her attendance 
issues. Those issues led to corrective actions when she 
exceeded the hospital’s policy for absences not approved in 
advance. She requested part-time status and was given this 
part-time status, but this did not help and she was eventu-
ally dismissed based on her excessive unscheduled 
absences. In the disability discrimination suit that ensured, 
both sides agreed that the only problem with her perfor-
mance was the unexcused absences, which were directly 
related to her fibromyalgia. 

 The court noted that this employee had a legitimate 
disability, but that she was not a qualified individual with 
a disability. Regular attendance is an essential function of a 
neonatal intensive care unit nurse’s position. The hospital is 
charged with providing competent nursing care to its 
patients; sporadic and unpredictable absences by nursing 
personnel interfere with the hospital’s basic practice of 
requiring employees to follow regular schedules of atten-
dance. A hospital is not required to tolerate such absences, 

  EXERCISE 14–3 

 Imagine that a coworker of yours, also a registered nurse, is HIV 
positive and works in the emergency center at your hospital. 
What are the essential job functions of a registered nurse in the 
emergency department? Do these essential job functions differ 
from those of nurses in other departments of the hospital? Are 
there special risks to the nurse and to potential patients? What 
would be reasonable accommodation for such a registered nurse? 
Would the essential functions for this department be different if 
the nurse had AIDS rather than being diagnosed as HIV positive?   
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 The court noted that federal courts have been unwill-
ing to order a hospital to change its practices unless a par-
ticular patient could prove that the change will have a 
beneficial impact on the quality of care he or she will actu-
ally receive in the future at the same hospital. One patient, 
held federal courts, has no standing to file a federal lawsuit 
to enforce the rights of patients who might need such rea-
sonable accommodation in the future. However, the qual-
ity of this hearing-impaired patient’s future is not a moot 
point. The court ruled that the hospital must provide inter-
pretive services to this patient, as it is reasonable to expect 
that he will continue to require medical services in the 
future, given his chronic medical conditions. He will not be 
able to fully participate in his own health care and medical 
decision making until interpretive services are available. 

 The verdict in   Loeffler v. Staten Island University Hos-
pital  (2007)  resulted in an opposite ruling because the hos-
pital was able to show that it had made a good-faith effort 
to locate a sign-language interpreter for a deaf patient. 
When it became apparent that the patient’s hearing teen-
age children could not effectively sign for their father, the 
hospital’s speech and hearing department made a good 
faith effort to locate an interpreter. Though the hospital 
acknowledged that improvements to how the facility 
accesses interpreters were made after the fact, the hearing-
impaired patient can successfully sue only if the hospital 
has been deliberately indifferent to the patient’s need for 
interpretive services. 

   Wright v. Hospital Authority of Houston County  
(2009)  held that when an employer becomes aware that an 
employee has a disability, the employer has a duty to see if a 
reasonable accommodation might be needed. In this case, 
the nurse had a hearing impairment, which resulted in a 
patient-safety incident. She was unable to be contacted by a 
monitor technician when an emergency arose, as she did 
not have a portable telephone and the technician did not 
have access to equipment to send a message to the pager 
she carried. The nurse successfully completed a skills 
inventory, but failed to report for an audiologist’s evalua-
tion and was suspended, then terminated. The court con-
cluded that the hospital had a right to insist upon a skills 
assessment and then to fire the nurse when she failed to 
report for this assessment. The court further noted that the 
hospital, if it had been appraised of the nurse’s hearing 
impairment, had a further duty to evaluate and acquire 
specialized equipment that could assist such hearing-
impaired staff members.  

  Enforcement of the ADA 

 Enforcement of the ADA is done primarily through the 
Equal Employment Opportunity Commission. Com-
plaints are filed with this commission, and trials by jury 

  Cases Under Titles III and IV 

 A case filed under Title III of the ADA,   Parker v. Metropoli-
tan Life Insurance Company  (1997) , defined the purpose of 
the ADA. The court found, in a rather complicated fact sce-
nario, that Title III’s prohibitions do not apply to employer-
sponsored benefit plans. The court did find that “the 
purpose of the ADA was to prevent discrimination among 
nondisabled and disabled persons, not to ensure equal 
treatment for people with different disabilities” (at 1015). 

 A case that directly involves Title IV of the act is 
  Abernathy v. Valley Medical Center  (2006) . Federal regula-
tions for the ADA require hospitals to take reasonable steps 
to ensure that communications with members of the public 
who have disabilities are as effective as communications 
with others who do not have disabilities. Additionally, the 
facility should give primary consideration to the requests 
of the disabled individual. In this case, a deaf patient 
checked himself out of the hospital the day after his admis-
sion for severe abdominal pain; went to an alternate hospi-
tal, which had certified in-house sign-language interpreters; 
and had his surgery at this second hospital. In his lawsuit 
against the first hospital, he was unable to show that any 
actual harm had been done to him. He claimed that he felt 
ignored, frustrated, and unsafe; the hospital staff countered 
with the fact that he was rude, abrasive, belligerent, chal-
lenging, and uncooperative. In its communications with 
the patient, the hospital used handwritten notes. 

 The court concluded that exchanging handwritten 
notes is an ineffective means of communicating with a deaf 
person during a medical emergency, and that informed 
consent to a life-saving medical intervention such as an 
open abdominal procedure for an abscess cannot be effec-
tively obtained through exchanging notes. The patient was 
allowed to recover damages for pain and suffering for the 
time frame in which the surgery consult went ahead with 
hospital personnel refusing to provide the accommodation 
that the patient requested. 

 Similarly, in   Benavides v. Laredo Medical Center  
(2009) , a deaf patient who has diabetes and a pacemaker 
was allowed to sue the hospital for disability discrimina-
tion. He was hospitalized three times at the same facility for 
his fragile medical condition and will continue to require 
services at this institution in the future as there are but two 
hospitals in the region. 

 On the three occasions that he sought assistance, he 
requested sign-language interpretive services. Instead, the 
hospital staff tried to communicate with him via handwrit-
ten notes, written in both Spanish and English. This patient 
did not understand Spanish and his English literacy was 
very limited. On his third trip to the hospital, he was trans-
ferred to the alternate hospital, as they were able to provide 
interpretive services. 
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confidential. Only persons with a need to know 
may be told of the disabled person’s medical data 
following the examination.  

   7.   All applicants should be queried about their qualifi-
cations for the position, and policies and procedures 
of the facility should be explained. Remember, the 
ADA does not mandate that disabled persons be 
hired. It mandates that all persons, those disabled 
and those not disabled, be given the same advantages 
in job opportunities.   

 Source:  Legal issues in nursing  (2nd ed.) by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.    

may be a second option. The Department of Justice over-
sees Title III violations. Enforcement ensures one of the 
primary purposes of the act—that no one, either disabled 
or abled, will be given a greater advantage in employ-
ment opportunities, public services, transportation, and 
communications. 

  GUIDELINES 
 The ADA and Hiring Processes 

    1.   To be a qualified individual with a disability under 
the ADA definition, the applicant must be able to 
perform essential job functions. This allows employ-
ers to question individuals about their educational 
and experiential qualifications for the job, plus licen-
sure and required certification if that is a prerequisite 
of all candidates for the position.  

   2.   Applicants can be questioned about their ability to 
perform the job safely, with or without accommo-
dation. No accommodations are necessary unless 
the disabled person requests such accommoda-
tions and makes the full extent of his or her dis-
abilities known.  

   3.   No accommodation is required if the needed accom-
modation would impose an undue hardship on the 
employer. Such undue hardships include costly or 
disruptive renovations to the existing facility, or 
costs disproportionate with the size of the employer, 
numbers of other employees, and nature of the 
business place.  

   4.   Applicants may be questioned about their ability to 
perform essential job functions, and case scenarios 
can be devised to ascertain qualifications for clinical-
based jobs. Questions about disabilities, past medical 
problems, or previous workers’ compensation claims 
cannot be asked.  

   5.   Employment tests that would screen out disabled 
workers may not be used unless the test is shown to 
be job-related and consistent with business necessity. 
For example, a test for color blindness may be given 
to applicants for phlebotomy positions if they are 
required to place blood in different colored tubes. 
Tests that screen for illegal drug use may be used if 
required of all applicants for the position, not just job 
applicants with a disability.  

   6.   If preemployment physicals are part of the hiring 
process, they cannot be done until after the job is 
offered conditioned on applicants passing the 
examination. The same medical examination 
requirements must be made of all persons apply-
ing for the position, and all test data must be kept 

  ADA SUMMARY 

 The ADA represents an expansive vision of the capabili-
ties of disabled individuals and rightly regards them as 
productive members of society. Similarly, the act holds 
that the societal costs of discrimination against and iso-
lation of disabled individuals far outweigh the economic 
costs of accommodation. The ADA’s scope is vast, and 
over time the act can be expected to create major 
changes in the areas of employment, transportation, 
communications, access to public services and public 
accommodations, and in all other areas where the dis-
abled have been subject to discrimination, isolation, and 
segregation. The ADA offers a historic opportunity to 
fully integrate disabled individuals into the mainstream 
of American society.        

  EXERCISE 14–4 

 Daniel fractured his knee playing sports and requested a medical 
leave from his staff nursing position. The sports injury aggravated 
a preexisting knee injury, and his physician ruled him unable to 
continue in his staff nursing position, because of the walking 
required in the nursing position. Daniel was offered an office 
position in patient referral/scheduling with pay and benefits com-
parable to staff nursing. He refused that assignment. 

 Daniel then applied for a position in quality assurance and a 
position as a case manager. Two other individuals were hired into 
those positions, and Daniel was told that he was not hired for these 
two positions because the selected individuals were more qualified. 
He then filed this lawsuit citing disability discrimination. 

 How would the courts decide this case? Does Daniel have 
a legitimate disability claim? Should he have been hired for 
either of the two open positions? Does the fact that he refused 
the office position in patient referrals/scheduling factor into 
your decision?   
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was afraid of losing his job. He was fired from his position 4 
months after he broke off the sexual affair. The court noted 
that the employee never reported a complaint of sexual 
harassment until 2 months after the affair ended and only 
after he was cited for insubordination and absenteeism. To 
preserve an employee’s rights in a sexual harassment case, 
employees are required to complain at once about sexual 
harassment. The hospital, noted the court, took prompt 
action once management became aware of the complaint. 
The day he voiced his complaint, the supervisor was inter-
viewed and admitted having an affair with a subordinate. The 
supervisor was suspended so that she could not return to 
work at the facility as the victim’s supervisor the next day. The 
employee’s charge nurse was also interviewed and she admit-
ted to making a few isolated crude sexual comments. The 
court ruled that these comments were not serious enough to 
create a sexually hostile working environment or to alter in 
any significant way the terms and conditions of the employ-
ee’s employment. The case was subsequently dismissed.  

  Hostile Work Environment 

 The majority of the cases brought under the act concern 
 hostile work environment  sexual harassment. In these 
instances, there are no tangible job benefits or detriments. 
Here, the employee is subjected to sexual innuendos, 
remarks, and physical acts so offensive as to “alter the con-
ditions of the employee’s employment and create an abu-
sive work environment” (  Meritor Savings Bank v. Vinson,  
1986 , at 57). Elements that must be shown in this type of 
case include (1) establishing that the harassment unreason-
ably interfered with work performance and (2) that the 
harassment would affect a reasonable person’s work envi-
ronment. The employer is not strictly liable in such a suit, 
but becomes liable when the individual alleging the harass-
ment files complaints with the employer or when the 
harassment is so pervasive that knowledge can be inferred. 

 Because most issues in this area affect women, the 
court, in an early case, addressed the issue of a “reasonable 
woman standard.” In   Robinson v. Jacksonville Shipyards, 
Inc.  (1991) , the court concluded that 

  the cumulative, corrosive effect of their work envi-
ronment over time affects the psychological well-
being measured by the impact of the work 
environment on a reasonable woman’s work perfor-
mance or more broadly by the impact of the stress 
inflicted on her by the continuing presence of the 
harassing behavior. The fact that some female 
employees did not complain of the work environment 
or find some behaviors objectionable does not affect 
this conclusion concerning the objective offensive-
ness of the work environment as a whole. (at 1492)  

  CIVIL RIGHTS ACT OF 1991 

  Background of the Act 

 Congress, the federal courts, and numerous other courts 
struggled with issues of sexual discrimination and harass-
ment during the last half of the twentieth century. The cul-
minating factor that brought the issue to a final showdown 
was the Clarence Thomas Supreme Court confirmation 
hearings in October 1991, heightening awareness and con-
cern about sexual harassment in the workplace. The 
Thomas hearings pushed sexual harassment to the top of 
the national agenda, and the  Civil Rights Act of 1991  was 
signed into law on November 21, 1991.  

  Definition of Sexual Harassment 

 The major portion of the act defines  sexual harassment  ,  
identifying two categories of sexual harassment. Overall, 
sexual harassment is simply “unwelcome sexual conduct 
that is a term of employment” ( 29  Code of Federal Regula-
tions , Section 1604.11[a] ). The two categories of sexual 
harassment are discussed separately in this chapter.  

   Quid Pro Quo  Sexual Harassment 

  Quid pro quo   sexual harassment  occurs when submission 
to or rejection of the sexual conduct by an individual is 
used as a basis for employment decisions affecting the indi-
vidual. To prove  quid pro quo  sexual harassment, the indi-
vidual must show that: 

    1.   The employee was subjected to unwelcome harass-
ment in the form of sexual advances or requests for 
sexual favors.  

   2.   The harassment complained of was based on sexual 
advances or requests for sexual favors.  

   3.   The employee’s submission to the unwelcome 
advances was an expressed or implied condition for 
receiving job benefits, or the employee’s refusal to 
submit to the supervisor’s sexual demands resulted 
in tangible job detriments.  

   4.   The individual is a member of a protected class (an 
employee in a lower position in the power chain of 
command).   

 Additionally, employers are strictly liable for the con-
duct of supervisory personnel in  quid pro quo  harassment 
suits. A case example is   Giron v. Texas West Oaks Hospital  
(2011) . In that case, a male mental health aide filed a sexual 
harassment lawsuit against the hospital where he had 
worked, claiming that he was sexually harassed by his 
female supervisor and by a female charge nurse. 

 The employee had a month-long sexual affair with his 
supervisor. He claimed he continued the affair because he 
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the investigation, maintain confidentiality, and report back 
to the initiating complainant. The employer should main-
tain professionalism and speak with the alleged victim and 
the alleged harasser and other potential witnesses. The 
employer should also consider what action needs to be 
taken and communicate the results of the investigation 
back to all parties involved. 

 Cases that serve as examples of the preceding state-
ments include   Blanco v. Flushing Hospital Medical Center  
(2009) ,   Coley-Allen v. Strong Health  (2011) ,   Norman v. 
Rolling Hills Hospital  (2011) ,   Pickett v. Sheridan Health 
Care Center  (2010) ,   Wright v. Monroe Community Hospital  
(2011) . In  Pickett , a member of the nursing home’s nonli-
censed staff repeatedly complained to her supervisors that 
she was being sexually harassed by certain residents when 
she cleaned their rooms. She finally walked off the job in 
frustration after a series of heated discussions with facility 
management failed to bring about a solution that was sat-
isfactory to her. When she phoned to inquire of her 
employment status, she was told that it was best if the 
facility and she parted company. She filed a complaint 
with the U.S. Equal Employment Opportunity Commis-
sion and was rehired, with assurances that the harassment 
would be addressed. 

 The court concluded that she had a right to walk off 
the job in frustration for not being taken seriously and 
should not be fired for an unexcused absence. An employer, 
said the court, has the responsibility to combat sexual 
harassment on the job regardless of who initiates the con-
duct: supervisors, co-workers, clients, or, in the instance of 
healthcare facilities, the patients. An employer cannot 
retaliate against an employee who complains about sexual 
harassment from clients or customers. The court in an ear-
lier case,   Equal Employment Opportunity Commission v. 
Nexion Health  (2006) , had distinguished this responsibility 
when it found that health care workers caring for Alzheim-
er’s patients cannot take their sexual or racial remarks per-
sonally as indicators of a hostile work environment, as 
these patients are unable to understand or to control what 
they say and do. 

   Blanco  concerned a sexual harassment case filed 
against both the offending staff member and the hospital. 
Shortly after the nurse began working at the facility, the 
physician began flirting with her and suggested that they 
date. When he cornered her and fondled her, she filed a 
written complaint, which led to the physician’s staff privi-
leges being revoked. Although an employer is liable for 
sexual harassment only after the victim complains and 
only to the extent that employer’s response to the com-
plaint was ineffective to stop it, the jury in this case noted 
that hospital management were fully aware of the physi-
cian’s conduct before the nurse actually filed her com-

 The  Robinson  case was the first to carve out the “rea-
sonable woman standard” in dealing with sexual harass-
ment cases, because gender is an issue in this area of 
perception.   Ellison v. Brady  (1991)  had concluded that a 
complete understanding of the victim’s views requires an 
analysis of the different perspectives between men and 
women, and what men may consider unobjectionable may 
offend many women. 

 In hostile work environment sexual harassment 
cases, the conduct need not be directed at the individual 
who files the complaint. It is enough that the behavior or 
condition was observed or known by the individual and 
that the behavior affected the psychological well-being of 
the individual. For example, hostile work environment sex-
ual harassment may be triggered by posting pornography 
in the office, displaying lewd cartoons labeled with a work-
er’s name, making sexually demeaning comments or jokes, 
touching or attempting to touch the individual, and mak-
ing sexual propositions. A hostile work environment can 
originate from sexually discriminatory verbal intimidation, 
ridicule, or insults, if “sufficiently severe or pervasive as to 
alter the conditions of the victim’s employment and create 
an abusive working environment” (  Farpella-Crosby v. Hori-
zon Health Care,  1996 , at 805). The conduct/behavior com-
plained of must be unwelcome, and the victim’s perspective 
is what is relevant. 

 Conduct akin to that of a  quid pro quo  sexual 
harassment case may also exist in this type of suit, but the 
offending employee has no direct supervision over the 
individual or there is no corresponding job benefit or det-
riment connected with the harassment. For example, in 
  Hamm v. Lakeview Community Hospital  (1996) , the U.S. 
District Court for the Middle District of Alabama ruled 
that an emergency department nurse’s suit for  quid pro 
quo  sexual harassment was without merit. Title VII of the 
Civil Right Act outlaws acts of sexual harassment on the 
job between an employee and an employer. In this case, 
the physician was the employee of a separate corporation 
that had a contract with the hospital (also the nurse’s 
employer) to provide emergency department physician’s 
services, and the court was unwilling to infer that the 
physician was the hospital’s designated agent in supervis-
ing the nurse. The nurse more likely would have prevailed 
if she had brought this suit as a hostile environment suit, 
because it was conceivable that she could show that the 
hospital knew of the hostile environment and chose to 
allow the situation to continue. 

 Employees who feel there is some type of hostile 
environment sexual harassment should notify superiors or 
the employer directly, depending on the size of the facility/
place of employment and organizational chart. The 
employer has a duty to investigate the report, document 
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facility’s director of psychiatry after she provided a writ-
ten statement to a female co-worker corroborating that 
the director of psychiatry was sexually harassing the co-
worker. Reprisals from the two physicians took the form 
of unfounded complaints against the nurse practitioner 
to the state office of professional discipline, unjustified 
on-the-job disciplinary write-ups, and finally her termi-
nation. The jury awarded her more than $400,000 for lost 
income and over $725,000 for mental anguish, emotional 
distress, and punitive damages. An employee cannot be 
subjected to retaliation, said the court, for complaining 
about another employee being sexually harassed or for 
assisting another employee in prosecuting her own com-
plaint of sexual harassment. 

plaint and had done nothing to prevent this occurrence 
from happening. The jury awarded the nurse $15,000,000 
in damages, half to be paid by the physician and half to be 
paid by the hospital. 

   Moss v. Washoe Medical Center, Inc.  (2006)  out-
lined the steps that a facility should take when an 
employee reports alleged sexual harassment. First, tem-
porary steps must be taken to deal with the situation 
while it is determined whether the complaints are valid. 
These include protecting the alleged victim from further 
incidents of harassment and investigating in such a man-
ner that the rights of the alleged harasser are protected. 
Second, permanent remedial steps must be taken once 
the investigation is concluded. This may include relocat-
ing the victim to another unit or campus of the facility, 
changing the shifts that either party works, and/or disci-
plinary, corrective action. 

 Note that termination of the alleged harasser is not 
mandatory, and other remedial action may be taken, such 
as a transfer of the offender to other units or work sites and 
disciplinary warnings. Generally, courts have held that for 
serious physical harassment, termination may be required, 
whereas less serious verbal harassment may justify lesser 
discipline. Most importantly, some action must be taken if 
a potential lawsuit is to be avoided. Courts have concluded 
that if an employer fails to take corrective action after 
learning of harassing conduct, the employer is considered 
to have adopted the offensive conduct and its results as if 
the offensive conduct had been expressly authorized by the 
employer’s policies. 

  Ethical Scenario 14–3 

 Sexual Harassment Laws 

 The legal system, through the enactment of the Civil 
Rights Act of 1991, has well defined the difference 
between quid pro quo sexual harassment and hostile 
work environment sexual harassment. From an ethical 
perspective, is there a significant difference between 
these two separate categories of sexual harassment in 
the workplace? Discuss the ethical principles from the 
standpoint of both categories. Ethically, why is it impor-
tant that there be two categories of sexual harassment in 
the workplace?  

 Finally, in instances where an individual reports a 
co-worker for alleged sexual harassment, courts have 
held that retaliation by the employer is not allowed 
(  Mugavero v. Arms Acres, Inc.,  2010 ). In this case, a nurse 
practitioner became the target of reprisals from her 
supervisor, the facility’s medical director, and from the 

  GUIDELINES 
 Avoiding Sexual Harassment Claims 

    1.   Try to prevent the harassment from occurring. This 
is the most effective and cost-effective means to deal 
with the reality of workplace relationships.  

   2.   Take affirmative action to prevent harassment, such 
as educational programs to alert persons about how 
to react to such advances and hostile environments. 
Express strong disapproval, inform persons of their 
right to raise sexual harassment issues, and sensitize 
all concerned. Consider having educational pro-
grams as part of the yearly in-service requirements to 
ensure that all personnel know and understand sex-
ual harassment in the workplace.  

   3.   Develop policies prohibiting either type of sexual 
harassment. The policy should include strong lan-
guage prohibiting such actions and stating that such 
actions will not be tolerated; a procedure for report-
ing complaints; notice that violators will be subject to 
stern disciplinary procedures, including discharge; 
identification of an employee representative to whom 
complaints should be directed; and a statement that 
all complaints and investigations will be treated in a 
confidential manner.  

   4.   Effectively communicate the policy, including place-
ment in policy manuals, bulletin boards, interoffice 
memoranda, and employee handbooks.  

   5.   Conduct educational programs as needed to ensure 
that all personnel understand the significance of sex-
ual harassment in the workplace.   

 Source:  Legal issues in nursing  (2nd ed.), by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.   
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special needs. For example, should these disabled workers 
have an edge over more able-bodied workers? Is it just to 
expect companies and health care institutions to continue 
to expend additional revenue to guarantee accommodation 
in a time of a national recession? Heath care institutions are 
already burdened with ever-increasing support for those 
without medical insurance or those underinsured. Should 
there be a clause that protects the disabled worker but only 
to the extent economically feasible? 

 A second issue concerns professionalism and the fact 
that society should focus on abilities rather than the extent 
of a person’s disabilities. Such a concept challenges every-
one to begin to view what is positive rather than merely 
looking at what a person cannot do or to what extent the 
person’s abilities will limit the institution. Employing indi-
viduals with special needs is not charity, but is socially 
responsible and beneficial for the institution. Differences 
should be embraced, not feared and excluded. In this era of 
ever-increasing technology, managers and administrators 
may be able to craft more creative accommodations and 
allow for additional employment opportunities for dis-
abled workers. 

 From a management perspective, terminating 
employees, even for cause, ranks as one of the manager’s 
most-dreaded tasks. The decision to end an employment 
relationship raises several ethical issues, including the 
effect this decision will have on family members who rely 
on the employee’s salary for their sustenance, the effect the 
decision will have on the self-worth and morale of the 
worker himself or herself, and the effect that terminating 
this employee will have on other employees who work in 
the same unit or on the same shift as this employee. The 
manager needs to weigh this decision with the possible 
ethical harm that may occur if the employee is allowed to 
continue to work within the institution. Will this create 
greater morale issues among the remaining staff members? 

 Finally, respect for all persons dictates that health 
care institutions allow equal opportunities for all employ-
ees and potential employees. What should be the bottom 
line is being continually conscious of fairness and equality.   

  Preferential Treatment or Sexual Favoritism 

 An employer may also be liable for unlawful sexual dis-
crimination when an employee is denied a job opportunity 
or benefit due to the  preferential treatment  of another 
employee who submits to the employer’s sexual advances. 
Additionally, there may be liability when employers pro-
mote employees who give sexual favors to supervisors 
rather than other, better-qualified employees.        

  EXERCISE 14–5 

 For the following examples, state whether there are grounds for a 
sexual harassment claim and, if such grounds exist, what type of 
sexual harassment claim could be brought,  quid pro quo  or hostile 
environment cause of action. 

    1.   John rejects a homosexual advance by David, a nurse-man-
ager, and is subsequently fired by the unit manager.  

   2.   William, the hospital chief operating officer, asks Judy, the 
assistant director of nursing, for a date.  

   3.   During a conference sponsored by the institution, Paul 
makes sexual remarks and behaves in a sexually physical 
manner with a female coworker, Judy. Judy immediately 
complains to her direct supervisor, and 12 hours later, the 
hospital director of nursing tells her that she needs to stay 
at the conference, but will no longer be required to work 
with Paul after the conference.  

   4.   Marilyn and Jeff, both employed by the same institution, 
are having an affair. They are both upper-level managers, 
but work in different departments.  

   5.   During a trip, Rita makes sexual innuendos and tells lewd 
jokes to a male coworker, Richard. After Richard complains, 
the company transfers Richard and reprimands Rita.      

  ETHICAL CONCERNS 

 The ADA raises some interesting ethical concerns, specifi-
cally in the area of justice and fairness. One of the issues 
concerns how far companies and health care institutions 
must extend themselves to accommodate employees with 

     Summary 

   •   The Americans with Disabilities Act of 1990 and the 
Amended Act of 2008 were enacted to eliminate dis-
crimination of disabled Americans.  

  •   The most noted part of the act concerns Title I, 
which covers employment provision and specifies 
many of the definitions in the act.  

  •   Individuals are considered disabled if they have a 
physical or mental impairment that substantially 

limits one or more major life activates, have a record 
of such impairment, or are regarded as having such 
an impairment.  

  •   Reasonable accommodations refer to an employer’s 
responsibility to provide the necessary structure, 
reassignment, and equipment modifications that 
allow a disabled person to perform the job in a satis-
factory manner.  



292 Part 4 • Impact of the Law on the Professional Practice of Nursing

  •   Two classifications of sexual harassment were 
defined:  quid pro quo  sexual harassment and hostile 
work environment sexual harassment, with the latter 
being the most encountered in health care settings.  

  •   Lawsuits in this area of the law have crafted the 
important steps that employers must take to pre-
vent liability when sexual harassment is reported 
by employees.  

  •   Ethical concerns center on the principles of justice 
and respect of others.    

  •   Essential job functions, based on the employer’s 
judgment, job description, and amount of time per-
forming a specific task, assist in preventing discrimi-
nation because of nonessential functions that a 
disabled person might not be able to perform.  

  •   Lawsuits under the act are numerous and continue to 
define the definition of disability, reasonable accom-
modations, and essential job functions.  

  •   The Civil Rights Act of 1991 was enacted to prevent 
sexual harassment in the workplace.  

  Apply Your Legal Knowledge 
   1.    How do staff nurses comply with these two acts in providing 

competent care to patients?   
   2.    Have these two laws had the effect that their drafters 

intended? Why or why not?   
   3.    What revisions or redefinitions to the original laws have 

been created by legal cases filed concerning these two acts? 

Does the ADA Amendments Act of 2008 adequately address 
these concerns?   

   4.    What would you advise employers to implement or change 
to prevent further cases from being filed under these 
two acts?    

  YOU BE THE JUDGE 
 As a full-time nurse consultant, Eileen May performed compli-
ance review for her employer’s contract with the state department 
of social and rehabilitative services. She had received favorable 
performance reviews up until the time that she requested a leave 
for scleroderma and esophageal dysmobility. 

 When she returned to work, she attempted to maintain the 
same working schedule she had performed before her medical 
leave. Unable to maintain this schedule, she requested permission 
to work at home as a reasonable accommodation under the ADA. 
Her contention was that this position did not require close super-
vision and could be performed as solitary unsupervised work. Her 
request was denied and she was terminated for her inability to per-
form her current position. She sued for disability discrimination. 

  QUESTIONS 

   1.    Is Eileen a qualified individual under the provisions of the 
ADA in that she has a disability as defined by the ADA?   

   1.    Is the request to work at home a reasonable accommodation 
given the circumstances?   

   3.    What other accommodations could be considered reasonable 
for this individual?   

   4.    How should this case have been resolved?     
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  After completing this chapter, you 
should be able to: 
   1.   Analyze the concept of corporate liability, including 

the nurse-manager’s role in preventing such liability.  
   2.   Define three separate issues concerning staffing from 

the aspect of the nurse-manager’s legal liability.  
   3.   Describe the goals of risk management.  
   4.   Define and describe principles and terms used in con-

tract law.  
   5.   Describe the four elements of a valid contract.  
   6.   Define the statute of frauds and its relationship to con-

tract law.  
   7.   Define types of contracts and give examples of when 

each type would be used.  
   8.   Identify and analyze three remedies for breach of con-

tract law.  
   9.   Describe the purpose of alternative dispute resolution and 

give four means by which resolution may be performed.  
   10.   Describe how contracts may arise after employment.  
   11.   Identify some of the ethical concerns in the area of 

corporate and contract law.   

     PREVIEW 

 As the role of the professional nurse expands to 
include increased expertise, specialization, 
autonomy, and accountability, nurses in management 
roles must develop additional understanding of a 
changing legal climate. This chapter explains key 
concepts underlying nursing management, including 
corporate liability issues, supervision of others, the 
temporary reassignment of nurses to units other than 
those with which they have primary expertise, and 
the role of agency nurses within health care settings. 
Additionally, nurses may undertake to practice in 
more independent settings and in independent roles. 
As nurses undertake employment opportunities that 
are more independent of hospital settings, 
understanding and knowing aspects of contract law 
become more imperative. Thus, this chapter also 
explores contract law, defining the various aspects 
of formal and informal contracts, and the chapter 
concludes with a discussion of the legal issues 
involved in contract law.  

 Nursing Management and 
the Nurse-Manager 

    Fift een 

  KEY TERMS 
  abandonment  
  adequate staffing  
  agency personnel  

  alternative dispute resolution  
  arbitration  
  breach  

  contract  
  contract termination  
  corporate liability  

  corporate negligence  
  duty to orient, educate, and 

evaluate  
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 Courts have also applied a corporate doctrine in 
instances where nurses failed to serve as patient advocates. 
Citing what is now known as  corporate negligence  ,  the 
court in   Whittington v. Episcopal Hospital  (2001)  held that 
when a hospital, through its administrative officers and 
staff, knows there is a serious problem with patient care 
issues and allows the patient care problems to continue and 
escalate without intervening, the hospital will be held 
accountable. In this particular case, an obstetrical patient 
who had severe pregnancy-induced hypertension expired 
during a cesarean section. The patient, who had presented 
to the emergency center with an elevated blood pressure, 
excessive weight gain, proteinuria, and post-term preg-
nancy, was allowed to return to her home rather than 
remain in the hospital for observation, evaluation, and 
therapy. At trial, the nurses testified they knew the patient 
required additional care and observation, and they had 
allowed her to be discharged rather than using internal 
mechanisms of communication to prevent the discharge, 
such as notifying their supervisor, the administrator on 
call, or the chief of staff. 

   Gess v. United States  (1996)  illustrates the need for 
the facility to be accountable when staff members exhibit 
suspicious behavior and to take necessary action to safe-
guard patients. In that case, a medical technician, who 
had a history of psychiatric hospitalizations and reports 
of domestic violent behavior, was tried for injecting 
newborn infants with lidocaine. He was in a position to 
care for infants in the newborn nursery, and he was 
always the first on the unit to initiate the process of 
resuscitation, albeit unsuccessfully in some cases. The 
subsequent criminal investigation revealed that he had 
injected one new mother and 11 newborns with lido-
caine or similar medications. 

 The court held that there was an obvious pattern to 
these adverse patient care incidents that should have 
alerted the hospital that the incidents were neither ran-
dom nor isolated. The court emphasized that health care 
institutions have a responsibility to discover and eliminate 
the cause of such incidents before significant damage has 
been done. Quality assurance, through the follow-up to 
incident reports, is one mechanism to alert institutions 
about suspicious patterns and persons in adverse patient 
care situations, such as this pattern of ongoing intentional 
criminal misconduct. 

     LIABILITY 

 The issues of liability from the perspective of the nurse-
manager involve concepts such as personal liability, vicari-
ous liability, and the continually evolving aspect of 
corporate liability.  The first two of these concepts were 
covered in  Chapter   13    of this text.   Corporate liability  
involves several aspects, and many of its facets have 
evolved through case law. 

 A case that well illustrates the principle of corporate 
liability is   Roach v. Kelly Health Care et al.  (1997) . In  Roach,  
the agency used certified nursing assistants rather than 
home health aides to provide care to the clients it served. 
The certified nursing assistants received 60 hours of train-
ing that emphasized caring for patients in institutionalized 
settings under direct supervision. Home health aides 
received not only the 60 hours of training but also an addi-
tional 60 hours that emphasized home care of individuals. 

 One of the clients the agency served was an 87-year-
old widow who was confused and had fallen at home. Care 
was provided on a 24-hour basis by the home health service. 
The aide caring for her had not checked on the client for a 
5-hour period and found the widow on the floor with her 
face against a baseboard heater. The widow sustained severe 
head, face, and neck burns. Although the agency argued that 
their staff members were qualified to care for this patient, 
the court held that home health aides were required in car-
ing for such a complex client. The court noted in its holding 
that the agency had not complied with regulations mandat-
ing conferences every second week, nor had they complied 
with weekly telephone conferences as mandated. The court 
also held that the nursing supervisor did not have direct 
supervisory responsibility, as she was totally unaware that 
there were any problems arising from the care of this client. 

 A similar cause of action occurred in   Ponce v. Ash-
ford Presbyterian Community Hospital  (2001) . The hospital 
failed to provide qualified labor and delivery nursing staff, 
resulting in permanent injury to the newborn as the physi-
cian had to wait for a second nurse to assist in the delivery. 
The court ruled that the hospital was 50 percent at fault for 
not providing an adequate nursing staff. In   Greenwood v. 
Paracelsus Health Care Corporation  (2001) , the opposite 
result occurred because the hospital was able to show that 
it had provided qualified staff, but the surgeon used only 
his private-duty surgical nurse as his assistant. 

  expressed contract  
  fact finding  
  failure to warn  
  float staff  
  formal contract  

  hiring practices  
  implied contracts  
  injunction  
  mediation  
  monetary damages  

  oral contract  
  ostensible authority 

(apparent agency)  
  policies and 

procedures  

  specific performance  
  statute of frauds  
  summary jury trial    
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impaired employees, inappropriate assigning of staff, failure 
to supervise and educate staff, and failure to warn employ-
ees of potential problems with previously employed staff. 
Once identified, guidelines to prevent or avoid these pitfalls 
can then be developed. 

 A case that well illustrates the liability that nurses in 
management positions have in this area of the law is   Childs 
v. Pinnacle Health  (2010) . In this case, a 55-year-old patient 
with multiple sclerosis was admitted to a long-term care 
facility. On admission, she had no skin impairment and 
was assessed as high risk for development of pressure 
scores. During the next 4 years, she developed 16 separate 
pressure lesions, including several Stage IV decubitus 
ulcers. When one of the sacral decubitus ulcers began to 
bleed, she was transferred to the acute care facility. 

 On admission to the hospital, her physical assess-
ment included a sacral pressure ulcer so large, deep, and 
infected that liquid stool was seeping from her vagina; a 
scalp pressure ulcer that appeared to reach to her skull; a 
leg pressure ulcer that exposed her tendons; and pressure 
ulcers on her ear lobes, which exposed the cartilage. She 
was also diagnosed with a severe urinary tract infection 
and a respiratory infection, which was evidenced by yel-
low-green expectorate. She died shortly after admission to 
the hospital. 

 The family’s lawsuit against the long-term care facil-
ity listed multiple allegations leveled at the director of nurs-
ing not in her capacity of direct patient-care nurse, but also 
in her supervisory capacity. The allegations included 
among others: 

   •   Failure to hire qualified and experienced nursing 
staff to provide appropriate care and treatment to the 
patient during her stay at the facility;  

  •   Failure to ensure that the medical and nursing ser-
vices provided to the patient met the applicable regu-
lations, policies, and procedures and standards for 
quality of care;  

  •   Failure to evaluate, monitor, and supervise the overall 
quality of health care provided by the nursing staff, 
the attending physician, and other medical personnel;  

  •   Failure to demonstrate personal effort to improve the 
overall quality of care being provided to the patient 
by the nursing staff;  

  •   Failure to monitor and obtain in a timely manner 
treatment orders for infections; and  

  •   Failure to ensure that the patient’s skin remained free 
of pressure sores throughout her stay at the facility.   

 The court ruled that these allegations contained a 
correct statement of the director of nursing’s responsibili-
ties to a patient in the facility. Although the director of 
nursing herself provided only minimum care to this 

 Courts also impose corporate liability on institutions 
for failing to act when a physician is incompetent or 
impaired. A Pennsylvania anesthesiologist was sentenced 
to 10 years in prison for stealing narcotics from patients 
who had surgical procedures performed. During the 3 
months he worked at the hospital, several patients com-
plained of unbearable pain, including a full sensation at the 
beginning of surgical procedures. The institution noted 
that this one physician requested more narcotics than did 
other anesthesiologists, and that he could not fully account 
for some of the medications he received for patients under 
his care. The hospital knew that the anesthesiologist had 
abused drugs in the past and had successfully completed a 
drug rehabilitation program. 

 Acting on reasonable suspicion based on these 
patient complaints, the laboratory analyzed blood samples 
from two preoperative patients and found that they had 
only trace amounts of narcotics in their blood. A urine 
sample was obtained from the anesthesiologist, which 
tested positive for narcotics. He was suspended and later 
arrested when he reentered the institution using a retained 
key. He confessed and admitted that he had previously 
been arrested in California, New York, Ohio, and Massa-
chusetts for various crimes, including drug possession, 
kidnapping, and assaulting a police officer. The court held 
the institution responsible under a corporate liability cause 
of action for not having completed a criminal background 
check on this physician, especially given his history of drug 
abuse. The hospital claimed that a criminal background 
check was not part of its credentialing policy and thus none 
was requested ( Theft of Drugs, 1997 ). 

 Nurse-managers play a key role in assisting the insti-
tution to avoid corporate liability. For example, nurse-
managers are normally delegated the responsibility to 
ensure that staff remain competent and qualified; that per-
sonnel within their supervision have current licensure; that 
corporate management be alerted if staffing levels are dan-
gerously low or there is an incorrect mix of staff for the 
acuity of the patients requiring care; and that incompetent, 
illegal, or unethical practices are reported to the proper 
persons or agencies. Whether the nurse-manager reports 
these data in writing or verbally depends on the agency 
policies and the type of reporting that must be done.  

  CAUSES OF MALPRACTICE FOR 
NURSE-MANAGERS 

 Nursing managers are charged with maintaining a standard 
of competent nursing care within the institution. Several 
potential sources of liability for malpractice among nurse-
managers may be identified. These causes of action include 
negligent hiring, negligent retention of incompetent or 
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respond to all allegations, whether by patients, staff, or 
other health care personnel, of incompetent or question-
able nursing care. Nurse-managers should thoroughly 
investigate, recommend alternatives for correcting the sit-
uation, and include follow-up evaluations in nurses’ 
records, showing that the nurses are competent to care for 
patients within clinical settings. 

 For example, in   Marinock v. Manor at St Luke’s  
(2010) , the nursing facility has experienced multiple prob-
lems with patients falling or being dropped during Hoyer 
lift transfers due to some staff members being unaware of 
how to properly secure patients in the sling before begin-
ning the transfer. These incidents apparently did not lead 
to steps being taken to provide additional training and sub-
sequently an 82-year-old patient was dropped during a 
transfer from one bed to another bed, resulting in a femur 
fracture. The patient’s lawsuit resulted in a $310,000 judg-
ment against the facility for failure to properly orient and 
train its personnel. 

 In   M. D. P. v. Houston County Healthcare  (2011) , 
the fetus’s heart rate remained unmonitored for several 
hours because the fetal health monitor was recording the 
maternal heart beat rather than that of the fetus. The 
fetus was in distress, but the failure to monitor the cor-
rect heart rate prevented the physician and nurses from 
timely intervening. 

 The court noted that temporary loss of fetal heart 
tones can occur with fetal movement, but an experienced 
nurse should be able to note the difference between the 
maternal and fetal heart rates, primarily because the mater-
nal heart rate is slower than the fetal rate. The nurse, if 
unsure of whose heart rate is being recorded, could easily 
compare the recording by taking the mother’s pulse or by 
listening to the fetal heart rate using a fetal scalp electrode. 
In this case, the court concluded that the nurses were not 
adequately evaluated, oriented, and/or monitored in the 
care of obstetrical patients. Not only were the nurses 
negligent, but the larger failure, declared the court, was 
the institution’s failure to orient and evaluate the nurses’ 
competence. 

 A similar outcome occurred in   Kvel v. Copelovitch  
(2009) . In that case, a 5-month-old with tetralogy of Fallot 
was frequently hospitalized for heart and renal complica-
tions. The child was hospitalized on this admission with 
vomiting, respiratory distress, and low oxygen saturation. 
Her care was assigned to a third-year medical resident, two 
interns, and a recent nursing school graduate who was still 
being oriented to the unit and facility. 

 The new graduate was assigned to carry the alarm 
pager, but she failed to respond when the pager alarmed 
to inform her that the infant had stopped breathing. The 
parent’s lawsuit alleged that it was negligence to assign 

patient, she was a healthcare provider in her supervisory 
capacity and could be held responsible for failure to carry 
out these supervisory functions. 

 The court further held that though the corporate 
licensee which owns and operates the nursing facility can 
be held liable in a civil lawsuit, the director of nursing 
can also be held liable for substandard care, as well as the 
policies and practices at the facility. In her supervisory 
role, the nursing director is in essence caring for the 
patients herself. 

  Ethical Scenario 15–1 

 Ethical Obligations and the Role of 
Nurse-Managers 

 Jon is the nurse-manager of a busy medical unit in a 
major hospital. Gracie is caring for a complicated 
patient, diagnosed with multiple chronic illnesses 
including chronic obstructive pulmonary disease 
(COPD), congestive heart failure (CHF), and renal 
insufficiency. The patient is now experiencing chest 
pain, which he asserts is radiating to his left forearm. 
He is diaphoretic and ashen in appearance. Gracie, 
caring for three additional patients, summons Jon to 
assist with this patient because she is reluctant to leave 
him while she phones the patient’s physician. Jon vol-
unteers to stay with the patient, stating that Gracie is 
the more informed nurse regarding this patient’s con-
dition and better able to address questions that the 
physician may ask. 

 Describe the ethical principles that both Jon 
and Gracie must consider in the care of this patient. 
Have they met these ethical principles by this divi-
sion of interventions? Would your answer change 
depending on whether the patient was successfully 
treated or if he suffered a major myocardial infarction 
and could not be resuscitated? Can you propose an 
alternate means of providing care to this patient from 
an ethical perspective?  

  Duty to Orient, Educate, and Evaluate 

 Most health care facilities have continuing education 
departments whose function it is to orient nurses new to 
the institution, and to supply in-service education for new 
equipment, procedures, and interventions. Nonetheless, 
nurse-managers have a  duty to orient, educate, and eval-
uate  .  These individuals are responsible for the daily evalu-
ation of whether nurses are performing competent care. 
The key to meeting this expectation is reasonableness. 
Nurse-managers should ensure that they promptly 
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in a semicomatose, paraplegic individual who had been 
injured in a drowning accident. The LPN had discovered 
the feeding tube lying next to the patient immediately 
before his next feeding was scheduled. She reinserted the 
tube without notifying the physician, the director of nurs-
ing, or checking the physician’s orders. The orders were 
for a 14 French feeding tube, but the LPN inserted a 20 
French feeding tube. 

 Although she had been instructed and evaluated for 
g-tube placement 6 years earlier, she had not inserted such 
a feeding tube in the intervening 6 years. She verified its 
placement using a stethoscope to listen for air entering the 
stomach, concluded that the tube was correctly placed, and 
proceeded with the scheduled tube feeding. The patient 
subsequently received two additional feedings before a 
nurse on the next shift became concerned after assessing 
the patient’s vital signs and informed the director of nurs-
ing of her concerns. The patient was later transferred to an 
acute care setting where he died from acute peritonitis 
caused by the introduction of the feeding tube contents 
directly into his abdomen. 

 The court faulted the LPN for negligence in the rein-
sertion of the g-tube and negligence in the subsequent 
feedings via the g-tube. The court also found that the direc-
tor of nursing was negligent in allowing a nurse to reinsert 
the g-tube and for not following the institution’s procedure 
in failing to verify the placement of the tube before feeding 
the patient. The court specifically noted that a nurse unfa-
miliar with g-tube feeding should not be allowed to com-
plete such a procedure without the correct orientation, 
training, and evaluation.  

  Failure to Warn 

 A newer area of potential liability for nurse-managers is 
the area of  failure to warn  potential employers of staff 
incompetence or impairment. Information about sus-
pected addictions, violent behavior, and incompetency of 
staff members is of vital importance to subsequent 
employers. If the institution has sufficient information 
and suspicion on which to discharge an employee or force 
a letter of resignation, then subsequent employers should 
be aware of those issues. 

 One means that courts have used to address this 
issue is through a qualified privilege to certain communi-
cations. As a general rule, qualified privilege concerns 
communications made in good faith between persons or 
entities with a need to know. Most states now recognize 
this qualified privilege and allow previous employees to 
give factual, objective information to subsequent employ-
ers.  Review  Chapter   7    for additional information about 
this defense.   

inexperienced personnel to care for an infant with compli-
cated congenital heart disease who was admitted for acute 
respiratory distress. The jury agreed, returning a verdict of 
over one million dollars against the facility, medical pro-
viders, and the nurse. 

 One of the lessons to be learned from these cases is 
the importance of following through if staff members are 
incompetent to care for specific patients, either because 
they are still orienting or have not been sufficiently ori-
ented and evaluated. These staff members could be reas-
signed to less critical areas of the institution, further 
oriented so that the nurse can safely perform staff nursing 
skills and intervene in an appropriate and timely manner, 
or discharged if further evaluations show that they remain 
unable to competently care for patients. A second aspect is 
to remember the importance of reevaluation and ensuring 
that current evaluations show the improved competency of 
the nurses as they complete the education and are further 
evaluated for competency to care for patients requiring 
specialized care. 

 Note that this same responsibility to train, monitor, 
and evaluate also applies to nurse-managers and supervi-
sory personnel for nurses who work for placement agen-
cies. In   Zagal v. Independence Plus  (2008) , the nurse 
accepted an assignment for which she was not qualified, 
misrepresented her qualifications, and ingested sedative 
medications before accepting a nursing assignment. In the 
subsequent lawsuit, the agency and its principals were lia-
ble for hiring and assigning a nurse who lacked the appro-
priate education and skills to care for a ventilator-dependent 
patient—for failing to train the nurse and ensure that she 
had the qualifications to work in an advanced pediatric 
care setting where she might be called upon to initiate car-
diopulmonary resuscitation. The agency and its personnel 
were also faulted for failure to monitor and evaluate this 
nurse’s skills. 

 Additional case examples in this area of the law 
include   Owens v. Kindred Healthcare, Inc . (2010) ,   Mutich v. 
Jefferson Regional Medical Center  (2010) , and   People v. 
Medlin  (2009) . In the first case, an aide attempted to trans-
fer the elderly patient by herself. The aide had been ori-
ented to the use of a Hoyer lift, which required a two-person 
transfer. The aide was subsequently discharged for her fail-
ure to seek additional assistance as she had been oriented. 
The second case concerned the care of an elderly hospital 
patient who was removed from his cardiac monitor before 
being transported to the hospital’s imaging department. 
The court found that the facility was liable for failure to 
orient and train its personnel in the need to follow physi-
cian orders. 

 In  People , a licensed practical nurse (LPN) 
attempted to reinsert a gastrostomy feeding tube (g-tube) 
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 The nurse manager must also do all that is required 
to ensure that only competent staff members are hired and 
retained. A case example of this duty is   THI of Texas v. 
Perea  (2010) . In that case, a nurse’s license was placed on 
probation in one state for administering Ativan to a patient 
without a physician’s order. Rather than complete the terms 
of his probation, the nurse quit his job and moved to 
another state where he found employment. 

 Once hired, he informed his new nursing supervisor 
of the situation with his license. The supervisor did not ter-
minate the nurse nor did she report this licensure issue to 
that state’s or the first state’s board of nursing. Instead, she 
placed him in a charge nurse position. In his new position, 
the nurse gave Ativan to a patient whose allergy to that 
medication was well known and very clearly documented 
in the chart and the hospital’s medication records. Again 
there was no physician order for the Ativan, and the patient 
subsequently died after having received the medication. 

 The court upheld a directed verdict in favor of the 
patient’s family for the supervisor’s and hospital’s negligence. 
The hospital, said the court, failed in its legal duty to hire 
nurses that are competent and fit for employment. The hospi-
tal hired and retained the nurse knowing that he was on pro-
bation in another state and had not fulfilled the conditions of 
his probation. Further, no precautions were taken to ensure 
that the nurse would not commit the same violations again.   

  STAFFING ISSUES 

 Three different issues arise under the general term  staffing:  

    1.   Adequate numbers of staff members in a time of 
advancing patient acuity and limited resources  

   2.   Floating staff from one unit to another  
   3.   Using temporary or “agency” staff to augment hospital 

staffing   

  Adequate Numbers of Staff 

 Accreditation standards, primarily The Joint Commission 
(TJC) and the Community Health Accreditation Program 

  Hiring Practices 

 Nurse-managers participate in the hiring of new employ-
ees. To avoid potential liability in this area, the nurse-
manager must be conversant with effective  hiring 
practices  and careful of potential pitfalls. One such pitfall 
is representations made about the position during the 
interview that may later lead to a breach of express or 
implied contract claims. Such representations usually 
occur in prehiring interviews, contract negotiations, 
letters offering the position to an individual, or employee 
handbooks. Representations may be made about future 
wages, benefit increases, terms of employment, or cause-
for-termination standards. 

 Employee handbooks frequently create enforceable 
rights about specific disciplinary procedures. In   Daldulav 
v. St. Mary Nazareth Hospital Center  (1987) , the court 
ruled that an employee handbook or other policy state-
ment creates enforceable contractual rights if the tradi-
tional requirements for contract formation are presented. 
These elements include a policy statement containing a 
promise clear enough for the employee to reasonably 
believe it to be an offer, with acceptance of the employee’s 
beginning or continuing to work after learning of its exis-
tence. In a later case,   Karnes v. Doctor’s Hospital  (1990) , the 
court disagreed with this ruling, stating that the employee 
handbook did not create an express or implied contract. 
Note, though, that the facts of this latter case were quite 
different. In  Karnes,  the employee stated that she was 
aware of the at-will employment and had not read the 
handbook. The lesson seems to be ensuring that language 
in the handbook does not constitute expressed conditions 
or the court will treat it as contractual. A second lesson 
may be requiring newly hired staff members to sign a form 
indicating that they have read and understand the content 
of the handbook. These signed forms should be retained 
in the personnel department with other employee docu-
ments and forms. 

 Oral comments made during the interview may 
also be seen as binding on the employer, particularly 
those promising continued employment. Thus, during 
oral negotiations, the nurse-manager should observe the 
following rules: 

    1.   Avoid making promises about career opportunities.  
   2.   Use words such as “possible,” “potential,” and “maybe” 

when describing career opportunities.  
   3.   Refrain from predicting future pay raises or benefits, 

and refer to past pay raises as merely a guide.  
   4.   Use words such as “now” and “presently” when refer-

ring to benefits.  
   5.   Note that all employee benefit plans are subject to 

change.          

  EXERCISE 15–1 

 Review your institution’s employee handbook, given either to new 
employees or to all employees during a calendar year. Do the 
handbooks contain specific terms that you would argue create a 
duty on the part of the institution? For example, “the employee 
will be given three disciplinary warnings before termination” 
could be seen as creating such a duty. Are there other examples? 
How would you initiate change in the handbook so that language 
creating a duty is completely eliminated?  
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To attain appropriate nurse staffing, there must be congru-
ence between the nurse’s expertise and the needs of the 
patient or client so that optimal patient outcomes may be 
attained ( ANA, 2012 ). 

 Fifteen states plus the District of Columbia have 
now enacted legislation or adopted regulations to address 
staffing issues. Most of these states have passed safe staff-
ing measures rather than mandating ratios. Generally, 
these safe staffing measures call for a committee to 
develop, oversee, and evaluate a plan for each specific 
nursing unit and shift based on patient care needs, appro-
priate skill mix of RNs and other nursing personnel, the 
physical layout of the unit, and national standards or rec-
ommendations regarding nursing staffing. Washington 
State’s plan also includes a provision that the staffing infor-
mation is posted in a public area of the nursing unit, 
updated at least once per shift, and that the information is 
available to patients and visitors upon request ( Safe Nurse 
Staffing Legislation, 2007 ). 

 Federal nurse staffing legislation was first proposed 
and introduced in Congress during the 2003–2004 session. 
Entitled  The Registered Nurse Safe Staffing Act , this legisla-
tion was introduced by Senator Daniel Inouye and Repre-
sentative Lois Capps and would have held hospitals 
accountable for the development and implementation of 
reliable nurse staffing levels based on each unit’s unique 
needs and characteristics. The legislation has been reintro-
duced in several subsequent sessions (2007–2008; 2009–
2010; 2011–2012). The latest proposed legislation, again 
introduced by Inouye and Capps, called for the develop-
ment of unit-by-unit nurse staffing plans, developed by 
committees that were composed of at least 55 percent 
direct care nurses, which establish adjustable minimum 
numbers of RNs per unit. Additionally, the legislation also 
included compliance provisions that required public 
reporting of staffing information, formation of procedures 
for receiving and investigating complaints, and allowing 
the Secretary of Human and Health Services to impose 
civil monetary penalties for each known violation ( Regis-
tered Nurse Safe Staffing Act of 2011 ). 

 Although the institution is ultimately accountable for 
staffing issues, nurse-managers may additionally incur 
some potential liability, because they directly oversee num-
bers of personnel assigned to a unit on a given shift. Courts 
traditionally have looked to the constant exercise of profes-
sional judgment, rather than a reliance on concrete rules, 
in times of short staffing. This means that using judgment 
to ensure patient safety and quality care is more important 
than ensuring that each unit has the exact same nurse-to-
patient ratio. For nurse-manager liability to occur, it must 
be shown that a resultant patient injury was directly due to 
the “short staffing” and not due to the inappropriate or 

(CHAP), as well as other state and federal standards, man-
date that health care institutions must provide  adequate 
staffing  with qualified personnel. This includes not only 
numbers of staff, but also the legal status of the staff mem-
bers and the staffing mix. For instance, some areas of the 
institution must have greater percentages of registered 
nurses (RNs) than licensed practical nurses/licensed voca-
tional nurses (LPNs/LVNs), such as critical care areas, 
postanesthesia care areas, and emergency centers, whereas 
other areas may have equal or lower percentages of RNs to 
LPN/LVNs or nursing assistants, such as the general floor 
areas and some long-term care areas. Whether short staff-
ing or understaffing exists in a given situation depends on a 
careful, objective analysis of the number of patients, patient 
acuity, amount of care required by each patient, and the 
number and classification/type of staff members. Unless 
the state has enacted legislation-mandated staff-to-patient 
ratios, courts generally determine whether understaffing 
indeed exists on a case-to-case basis. 

 To address the issues associated with adequate staff-
ing, the American Nurses Association (ANA) as early as 
1997 convened a panel of nurses to begin to develop an 
understanding of the factors that contribute to the working 
conditions of nurses. Ultimately, the panel’s discussion 
included such issues as safe staffing levels, nurses’ educa-
tional degrees and level of experience, organizational 
resources, and the work environment itself ( ANA, 2005 ). 

 The panel concluded that there were three different 
models that could begin to address this issue. The first 
approach was to implement nurse staffing plans, with input 
from direct care nurses, assuring that nurse-to-patient 
ratios were based on patient need and other relevant fac-
tors. A second approach was for legislators to mandate spe-
cific ratios. The third approach was to require health care 
institutions to disclose staffing ratios to the public or a reg-
ulatory body ( ANA, 2009 ). 

 California was the first state to adopt legislation that 
mandated fixed nurse-to-patient ratios, passing this his-
toric legislation in 1999. These types of ratios require set 
nurse-to-patient ratios based solely on numbers of patients 
within given nursing care areas and do not take into 
account issues such as patient acuity, level of staff prepara-
tion, or environmental factors. Though mandating such 
ratios is a first step toward beginning to assure adequate 
numbers of nurses, many states are now moving toward the 
concept of safe staffing rather than specific nurse-to-
patient ratios. 

 Adequate and safe nurse staffing is critical to ensuring 
the delivery of quality patient care, and changes in staffing 
levels, including changes in the overall number and/or mix 
of nursing staff, should be based on a comprehensive and 
inclusive evaluation of multiple nursing-sensitive indicators. 



 Chapter 15 • Nursing Management and the Nurse-Manager 301

admitted because he was a high-acuity Medicare patient, 
not because the facility planned to and was able to meet his 
medical and nursing needs. 

 In  Shulkin , a patient was admitted to a rehabilitation 
facility that was so chronically understaffed that even the 
patient’s most basic needs could not be met. During the 
trial for negligent care, a nurse testified that nurses within 
the facility were too busy to give the care needed and would 
merely document in patients’ charts the appropriate care 
that should have been, but was never completed. The fam-
ily’s lawyers argued that the facility’s parent corporation 
was so understaffed that employees could not adequately 
care for the patients it admitted and that the facility failed 
to implement funding so that appropriate levels of staffing 
could be maintained.        

incompetent actions of an individual staff member. 
Remember, staffing problems never cancel the institution’s 
obligation to maintain a reasonable standard of care. 

   Nelson v. Confidential  (2010)  illustrates these points. 
The resident’s orders indicated that he was to be supervised 
while eating, as he was prone to choking and was known to 
aspirate when unsupervised. Because of understaffing of 
the facility, there were insufficient aides to supervise the 
residents during meal times, and the resident was not dis-
covered to have choked on his food until he became unre-
sponsive. The emergency medical technicians who assisted 
with the unsuccessful resuscitation of the resident suc-
tioned pieces of food from his airway, one described as 
being the size of a golf ball. The facility settled with the 
family for $1,200,000. 

   Saucedo v. Cliff View Terrace  (2011)  concerned the 
care of an elderly woman who had been admitted to a reha-
bilitation center for physical and occupational therapy and 
assistance with her activities of daily living. The patient had 
previously lived with her son and she was to return to his 
home following discharge from the rehabilitation center. 
Four nights after her admission to the facility, she fell while 
trying to walk unassisted to the bathroom. She sustained 
several subdural hematomas, which rendered this once 
fairly independent individual wheelchair bound and 
dependent on others for her total care needs. 

 During the trial that ensued, the jury heard expert 
testimony that the patient’s fall was caused by the facili-
ty’s practice of deliberately understaffing the night shift. 
Although two aides were needed to care for the patients 
on the wing where this patient was hospitalized, only 
one aide was consistently employed. Thus, there was no 
one available to assist the patient when she needed to 
use the bathroom. Evidence was also introduced to ver-
ify that the facility was fully aware of the patient’s fall 
risk, yet it failed to provide sufficient staff members to 
meet her safety needs. The jury awarded $1.27 million 
in damages, ruling that the director of nursing, the 
administrator, and the owner of the facility were equally 
liable for these damages. 

 Further examples of cases in which understaffing 
caused significant patient harm include   Jackson v. Briar 
Hill  (2010) ,   Offutt v. Harborside  (2010) , and   Shulkin v. Point 
Loma  (2010) . In the first case, multiple staff members testi-
fied in court about the terrible conditions at a rehabilita-
tion center caused by chronic understaffing and shortages 
of supplies. In  Offutt,  the court found that the health care 
facility focused more on business practices than on provid-
ing for the safety and competent care of the patients it 
accepted. The chronic understaffing of this facility caused 
an elderly patient to quickly become infected and die of his 
infection. At trial, the evidence showed that the patient was 

  EXERCISE 15–2 

 The patient, a 60-year-old patient hospitalized for hypertension, 
congestive heart failure, and angina, filed a lawsuit alleging that 
the nurse failed to assess her blood pressure as ordered, missing 
the fact that her systolic blood pressure dropped from 132 to 86 
during the night shift, failing to notify the physician of this lower 
blood pressure, and causing her to develop permanent kidney 
damage from this insufficient perfusion. Nursing guidelines at 
the hospital required a nurse to contact the patient’s physician any 
time the patient’s systolic blood pressure dropped below 90. 

 The guidelines at the institution also required that six 
nurses were needed on this particular unit if the patient census 
was 34 or higher. On the night when this occurrence happened, 
there were five nurses assigned to the 34 patients on the unit, 
resulting in a patient assignment of seven patients per nurse 
rather than the usual six patients per nurse assignment. The nurse 
manager stated in her affidavit that staffing decisions for that 
night were completely appropriate, based on the acuity level of all 
the patients assigned to the patient’s nurse. 

 How should the court decide this case? Is the actual ratio of 
patients per nurse more or equally important as the safe staffing 
concern for patient acuity and appropriateness of staffing assign-
ments? If the Registered Nurse Safe Staffing Act had been imple-
mented, would it have impacted this case?  

 Guidelines for nurse-managers in short-staffing 
issues include alerting hospital administrators and upper-
level managers of concerns. First, though, nurse-managers 
must have done whatever was under their control to have 
alleviated the circumstances, such as approving overtime 
for adequate coverage, reassigning personnel among those 
areas they supervise, and restricting new admissions to the 
area. This includes listening to staff members about their 
competencies, knowing which patients require special 
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that nurses can work in a given pay period or week. Addi-
tionally, under employment-at-will, workers can be termi-
nated at any time and for any reason, including failure to 
follow a direct order, such as mandatory overtime. 

 One means that nurse-managers in employment-at-
will states use is insisting that nurses work mandatory 
overtime as a means of alleviating short staffing. A New 
York licensure case illustrates what can happen when such 
mandatory overtime is requested. In   Husbert v. Commis-
sioner of Education  (1992) , a nurse was notified by the 
supervisor that one of the day-shift nurses would be 
required to work an extra shift due to a staff shortage. 
Under the hospital’s mandatory overtime policy, the nurse 
with the least seniority was required to stay. The RN told 
the supervisor that she would stay, but she left after an 
hour, informing no one that she was leaving. Twenty-nine 
patients were left with no RN supervision, though there 
were nurse’s aides and orderlies who remained to give 
direct care to the patients. Many of the patients were 
elderly, suffering from multiple illnesses and requiring 
multiple intravenous injections. Three of the patients were 
intubated and ventilator-dependent. 

 The case was brought before the hearing panel, 
which found that the policy was appropriate, that the nurse 
was aware of the policy, and that a true emergency under-
staffing issue existed on the day of the occurrence. The 
panel found that the nurse had abandoned the patients, 
and her license was suspended for 1 year. Because there 
had been no reasonable notice given to the nursing super-
visor, the supervisor had no opportunity to find a replace-
ment nurse. When she left the floor, the RN had informed 
the staff that she was going to see the supervisor and that 
she should be paged if an emergency arose. 

 The case illustrates nurses’ responsibility to the hos-
pital for assisting in times of short staffing by providing 
reasonable patient care in as safe a manner as possible. For 
a variety of reasons, management did not resort to continu-
ous use of mandatory overtime until fairly recently, mainly 
because it is demoralizing to staff and can lead to increased 
absenteeism, burnout, and staff turnover. More important, 
mandatory overtime is frequently dangerous from a patient 
perspective, because mistakes and oversights occur more 
often when one is overworked and tired. 

 Sixteen states now prohibit the use of mandatory 
overtime, 14 through enacted legislation and two through 
provisions in nursing regulations. A seventeenth state is 
studying the effects of mandatory overtime, hopefully as a 
prelude to enacting either legislation or regulation prevent-
ing its usage. Generally, these laws state that the health care 
facility may not require an employee to work in excess of 
agreed to, predetermined, and regularly scheduled daily 
work shifts unless there is an unforeseeable declared 

expertise and unique care, and knowing what is reasonable 
to ensure the continuing safety of patients. This may also 
involve soliciting such information from staff members 
because some staff members may be reticent to volunteer 
the needed information. 

 Second, remember that nurse-managers have a legal 
duty to notify the chief operating officer, either directly or 
indirectly, when understaffing endangers patient welfare. 
One way of notifying the chief operating officer is through 
formal nursing channels, for example, by notifying the 
nurse-manager’s direct supervisor. Higher administration 
must then decide how to alleviate the short staffing, on 
either a short-term or a long-term basis. Appropriate mea-
sures could be closing a certain unit or units, restricting 
elective surgeries, procuring additional temporary staff, or 
hiring new staff members. Once nurse-managers can show 
they acted appropriately, used sound judgment given the 
circumstances, and alerted their supervisors of the serious-
ness of the situation, then the institution becomes poten-
tially solely liable for staffing issues. 

  Ethical Scenario 15–2 

 Employment Dilemmas 

 Jeannie Jones lives in a small community where there is 
a single combined nursing home and hospital. She is the 
single mother of three teenage children and has worked 
at this facility for 15 years, first as a licensed practical 
nurse (LPN) and then as a registered nurse (RN). 

 Jeannie has watched as the facility has been forced 
to undergo staffing issues related to economic concerns. 
She is now the only RN on the night staff for the facility, 
dividing her time between the acute care part of the 
facility and also ensuring the appropriateness of care for 
the nursing home residents. Recently she has learned 
that the nursing aides caring for the residents are not 
providing appropriate care for these residents, but are 
doing what they have time to complete and falsifying 
the vital signs and other care interventions. She knows 
that it is just a matter of time until one or more of these 
residents experience harm. 

 What are the ethical issues facing Jeannie and 
how should she begin to address them?  

 If the hospital has no collective bargaining contracts, 
the employment is considered to be at-will employment. 
The hospital is free to set the terms and conditions of 
employment, including numbers of hours worked and 
when the hours will be worked. The federal Fair Labor 
Standards Act, which governs employment conditions, and 
most state labor laws do not restrict the number of hours 
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patients for which one is not fully qualified, and rejecting 
the assignment places one at risk of disciplinary actions. 

   Winkelman v. Beloit Memorial Hospital  (1992) , an 
older case, illustrates this point. Ms. Winkelman sued the 
hospital for wrongful discharge after she was terminated 
for refusing to float to the hospital’s postoperative and geri-
atric care area. For 16 years, she had worked exclusively in 
the newborn nursery, an arrangement that the hospital had 
approved when she was hired and had honored all the years 
she worked in the nursery. The hospital, however, also had 
a policy that nurses would be floated as needed to maintain 
quality nursing care in all units of the hospital. 

 When asked to float to an adult unit, Winkelman 
immediately contacted her supervisor and explained the 
working arrangement that she had with the institution. She 
explained that she had never been floated before, that she 
was unqualified to float to an adult unit, and that floating 
would place patients, her license, and the hospital at risk. 

 According to Winkelman, she was given three 
options: float as requested, find a replacement nurse to 
float, or take an unexcused absence from the institution 
and go home. She chose the latter option. The supervisor 
maintained at trial that only the first two options were 
made available to Winkelman, and that there was no 
option to take an unexcused absence. Later, based on 
these actions, the hospital insisted that Winkelman had 
voluntarily resigned and, despite her objections, refused 
to reinstate her. 

 She sued and eventually recovered $40,000 in lost 
wages. The court found that she had been terminated for 
refusing to float, noting that in this instance the refusal to 
float was an appropriate action based on her education and 
experience. The court noted in the ruling that “the sick 
should be given care only by those who are in fact qualified 
to do so . . . . licensure does not itself confer a particular 
qualification” (at 215). Similarly, the court in   Whittier v. 
Kaiser Foundation Hospitals  (2007)  found that the nurse 
had acted appropriately in not acting on an assignment that 
would have required her to work in an area of the hospital 
where she was not qualified and where patient safety could 
have been an issue. 

 Before floating staff from one area to another, the 
nurse-manager should consider staff expertise, patient care 
delivery systems, and patient care requirements. Nurses 
should be floated to units as comparable to their own unit as 
possible. From a legal perspective, the nursing care delivered 
by the float staff need not be perfect, but it must be consistent 
with that provided by a reasonably prudent nurse with simi-
lar skills and expertise under similar circumstances. This 
requires the nurse-manager to match the nurse’s home unit 
and float unit as closely as possible or to consider negotiating 
with another nurse-manager to cross-float the nurse. For 

national, state, or municipal emergency or catastrophic 
event that is unpredicted or unavoidable and that substan-
tially affects or increases the need for health care services. 
Additionally, many of these laws define “normal work 
schedule” as 12 or fewer hours, and employees are pro-
tected from disciplinary action or retribution for refusing 
to work overtime; monetary penalties can result from the 
employer’s failure to adhere to the law. Some states also 
mandate that health care facilities have a process for com-
plaints related to patient safety. Note that nothing in these 
laws negates voluntary overtime. 

 Nurse-managers must work to ensure that competent 
care remains the standard of the institution and that manda-
tory overtime is not a concept used within their institutions if 
they work in states that have no restrictions on mandatory 
overtime. Nurse-managers in states where statutes preventing 
mandatory overtime have been enacted should ensure that 
these statutes are followed and that no retaliation or disciplin-
ary action ensues if nurses elect not to work overtime. 

 Staff nurses also have some responsibility to ensure 
that understaffing does not persist. First, nurses should dis-
cuss the issues and concerns with the nurse-manager, either 
individually or collectively. Nurses may also fill out Assign-
ment Under Protest forms, which are available at some hos-
pitals or state nursing associations, or which they themselves 
have created. Document specific problems related to the 
understaffing, such as not being able to timely administer 
medications, failure to adequately teach patients about their 
home instructions, or failure to perform ordered treat-
ments. These documents must be done in a factual manner, 
citing numbers of patients, acuity levels, numbers and mix 
of staff, and specific examples of what actually occurred, not 
what could have occurred. The documentation should also 
list positive actions that can be implemented to alleviate the 
shortage, both short-term and long-term, as applicable. 
Work together with management in a constructive and pos-
itive manner to resolve chronic understaffing issues.  

  Float Staff 

  Float staff  ,  nurses who are rotated from unit to unit, is the 
second issue that concerns overall staffing. Institutions 
have a duty to ensure that all areas of the institution are 
adequately staffed. Units temporarily overstaffed due to 
either low patient census or lower patient acuity ratios usu-
ally float staff to units less well staffed. Floating nurses to 
areas with which they have less familiarity and expertise 
can increase potential liability for the nurse-manager, but 
leaving another area understaffed also increases potential 
liability. Floating nurses from one area to another can also 
create problems for the nurse who is floated. Accepting the 
float assignment places the nurse in jeopardy of caring for 
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iterates the employee’s responsibility. In   David W. Francis v. 
Memorial General Hospital  (1986) , an intensive care nurse 
refused to float to an orthopedic unit because he did not 
feel qualified to act as charge nurse on that unit. The hospi-
tal offered to orient him, but he declined and was later ter-
minated at the institution. The court sided with the 
employer, noting that the employee’s unwillingness to ori-
ent or even try working with hospital administration 
undermined his case. 

example, a nurse-manager might float a critical care nurse to 
an intermediate care unit and float an intermediate care unit 
nurse to the floor unit; or the nurse-manager might consider 
floating the general floor nurse to the postpartum floor and 
floating a postpartum floor nurse to labor and delivery. 

 Staff nurses need to be aware that patient  abandon-
ment  could become an issue. If the staff nurse accepts the 
float assignment, reports to the unit in which he or she will 
assist, is assigned responsibility for patient care, and then 
decides not to fulfill that responsibility, the nurse could be 
charged with patient abandonment. The nurse who is to be 
floated must negotiate before accepting the float assign-
ment. Once accepted, the nurse must fulfill this assignment. 

 A case that illustrates the concept of patient aban-
donment is   Patterson v. Gentiva Health  (2011) . The RN was 
employed by a nursing agency that provided twice-weekly 
wound care to homebound patients pursuant to a physi-
cian’s order for such care. The nurse was instructed to 
immediately discontinue care of a specific patient. The rea-
son for this instruction, which the nurse learned at a much 
later time, was that the company had decided to cease the 
business of providing home health care. 

 The nurse was fired for alleged insubordination after 
he continued providing wound care to the patient because 
he believed that the physician’s order was still valid and in 
effect. The nurse believed it would be patient abandonment 
to cease caring for this patient until arrangements could be 
made to continue the patient’s nursing care or until the 
patient’s physician ordered the care discontinued. The 
nurse cited the state’s nurse practice act as his reference for 
patient abandonment. 

 The state’s nurse practice act prohibits a nurse from 
abandoning a patient with ensuring that arrangements are 
made for the continuation of the patient’s care after accept-
ing a patient assignment and establishing a nurse-patient 
relationship with a patient. If the employer then fires the 
employee for a reason that violates a clear mandate of the 
law, then the terminated employee has the right to sue the 
former employer for wrongful termination. 

 The court agreed with the nurse. The nurse did have 
the right to sue for wrongful termination in this case. The 
law protects an employee who is terminated for refusing to 
follow an order from an employer that would amount to a 
clear violation of the law—here, the violation of the state’s 
nurse practice act. 

 Staff nurses have a responsibility to the employer to 
float to other units in times of need or overstaffing on their 
primary unit. This includes taking advantage of the oppor-
tunity to orient to other units in the institution so that 
when floated to that unit, the nurse will already be knowl-
edgeable about unit policies and procedures and be more 
apt to give quality nursing care. An older New Mexico case 

  GUIDELINES 
 Float Nurses 

  The responsibilities of a nurse temporarily assigned to 
another unit include : 

    1.   Before accepting a patient assignment, state any hesi-
tancy you might have about it to appropriate persons 
(direct supervisor, nurse-manager, or team leader). 
Make your objections clear and specific. Follow your 
verbal hesitancies with a written memo to your 
supervisor, and make a photocopy of the memo for 
your records. In the written memo, state ways in 
which you would feel more comfortable in the reas-
signment, such as with a formal orientation period 
or more specific knowledge of the nursing routine 
for the new unit.  

   2.   State your qualifications and skills concerning assess-
ment skills, performance of routine procedures, and 
the like to the appropriate charge person. Thoroughly 
understand the patient assignment before accepting 
it, because once it is accepted, you are legally account-
able for the nursing care of the patients and could be 
charged with abandonment if you choose to leave 
before the next shift of nurses arrives.  

   3.   Identify your immediate resource person, and ask 
any questions you might have about the assignment, 
orders, routine procedures, and the like. Resource 
persons might be the charge nurse, a physician, a 
team member, or an interdisciplinary staff person.  

   4.   Recognize and give yourself credit for your strengths 
as well as enumerating your weaknesses. Ask for help 
only if truly needed, remembering that you are capa-
ble of routine nursing procedures and assessments.  

   5.   Remember that much of the case law involving float 
nurses concerns the broad area of medications. Dou-
ble-check references, call the pharmacist, or contact 
your direct supervisor before administering any 
medication about which you are unsure. If numerous 
unfamiliar medications are to be given to several 
patients, arrange to perform more routine nursing 
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  Agency Personnel 

 The use of temporary or  agency personnel  has created 
increased liability concerns for nurse-managers. Until 
recently, most jurisdictions held that such personnel were 
considered to be independent contractors and that the 
institution was not liable for their actions, although their 
primary employment agency did retain potential liability. 
Some jurisdictions still follow this principle. Other courts 
have begun to hold the institution liable under the princi-
ple of apparent agency or ostensible authority. 

  Ostensible authority  (or  apparent agency ) refers to 
the doctrine whereby a principal becomes accountable for 
the actions of his or her agent. Apparent agency is created 
when a person (agent) holds himself or herself out as acting 
on behalf of the principal. In issues concerning agency 
nurses, the patient is generally unable to ascertain if the 
nurse works directly for the hospital (has a valid employ-
ment contract) or is working for a different employer. At 
law, lack of actual authority is no defense. 

 The principle of apparent agency applies when it can 
be shown that the reasonable patient believed that the 
health care worker was an employee of the institution. If it 
appears to the reasonable patient that this worker is an 
employee of the institution, then the law will consider the 
worker to be an employee for the purposes of corporate 
and vicarious liability. 

 The borrowed servant doctrine may also be employed 
by courts in deciding cases involving agency staff. With 
this doctrine, the special master or hospital must have 
complete control and direction of the servant (nurse), and 
the general master (employment agency) must have the 
exclusive right to discharge the employee. Usually, the hos-
pital can be shown to have complete supervisory control 
over agency nurses while they are in the hospital setting, 
including assigning them to specific units, assigning 
patients to their direct care, and making them accountable 
for following hospital policies and procedures. The agency 
retains accountability for paying the nurse’s wages, furnish-
ing unemployment benefits, and requiring the nurse to 
maintain validation forms regarding clinical skills. 

 Whether the agency providing the nurse shares in 
the liability should patients be injured depends, in large 
part, on the nature of the relationship with the hospital and 
agency and the language and words used in their written 
agreement. In   Hansen v. Caring Professional, Inc.  (1997) , a 
patient had a jugular venous catheter. The catheter became 
dislodged, presumably while the agency nurse was helping 
the patient sit up in bed, and air entered into her brain. The 
patient suffered permanent brain injury caused by the 
bolus of air. Although the nursing staffing agency had pro-
vided the temporary nurse to the hospital, the court said 

procedures for the patients while another nurse who 
is familiar with the medications, unit, and patients 
administers all the medications.   

  The responsibilities of the charge nurse to whose unit a nurse 
is temporarily reassigned include : 

    1.   Thoroughly assess the qualifications of the reas-
signed nurse. Ask specific questions so that you may 
competently make patient assignments. Offer to ori-
ent the assigned nurse to the unit, and start with the 
more critical policies and procedures first.  

   2.   Make the patient assignments carefully. Refrain from 
taking advantage of the float nurse by overloading 
the float nurse or by assigning difficult patients 
merely because this nurse is not a permanent mem-
ber of your staff. The float nurse may later decide to 
ask for permanent assignment to your unit based on 
your fairness and management style.  

   3.   Continue to reassess the reassigned nurse. Offer 
assistance as needed, and follow behind the float 
nurse as much as possible to reassure yourself that 
competent patient care is being delivered.  

   4.   Keep your immediate supervisor apprised of changes 
within the unit or in patient status. Whether addi-
tional help is available or not, you may escape poten-
tial liability as you correctly assess the situation and 
ask for help when it is needed.  

   5.   Reassign patients as dictated by changes in their sta-
tus or in the number of patients because of admis-
sions to the unit.  

   6.   Run interference as much as possible to assure all the 
nurses on the unit that you are continually balancing 
the needs of the patients with the individual demands 
and needs of the nursing staff.  

   7.   Be aware that much of the case law in this area 
involves medication errors. Be constantly available as 
a resource person, and ask questions to ascertain that 
the float person understands proper dosages, admin-
istration routes, and potential side effects. Alter-
nately, give the medications yourself, and allow the 
float nurse to assume other responsibilities of direct 
and indirect patient care.  

   8.   Nurses who feel appreciated may perform to higher 
expectations. Remember to reassure the float nurse 
that he or she is performing well and is appreciated.  

   9.   Listen carefully to the float nurse’s concerns and 
comments and act accordingly, so that potential lia-
bility may be averted.   

 Source:  Legal issues in nursing  (2nd ed.) by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.   
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competencies, and knowledge when delegating tasks and 
supervising their actions. If there is reason to suspect that 
the temporary worker is incompetent, the nurse-manager 
must convey this fact to the agency. The nurse-manager 
must also either send the temporary worker home or reas-
sign the worker to other duties and areas. Screening proce-
dures, the same as those used with new institution employees, 
should also be performed with temporary workers. 

 Additional areas that nurse-managers should stress 
when using agency or temporary personnel include ensur-
ing that the temporary staff member is given a brief but 
thorough orientation to institution policies and proce-
dures, is made aware of resource materials within the insti-
tution, and is made aware of documentation procedures. It 
is also advisable that nurse-managers assign a resource per-
son to the temporary staff member. This resource person 
serves in the role of mentor for the agency nurse and serves 
to prevent potential problems that could arise merely 
because the agency staff member does not know the insti-
tutional routine or is unaware of where to turn for assis-
tance. This resource person also serves as a mentor for 
critical decision making for the agency nurse.        

that the agency had no right to control the manner of the 
nurse’s work, nor the time, place, or scope of her practice. 

 The contract between the nurse and the agency 
described her as an “independent contractor.” Indeed, the 
nurse was responsible for all of her own expenses, none of 
her income was withheld by the agency, and she was 
exclusively supervised by the hospital. Part of the evi-
dence produced at trial clearly showed that she had 
received a Form 1099 to document her earning as an 
independent contractor from her agency, and not a W-2 
form as an employee. Therefore, the court ruled that the 
agency could not be held accountable for the nurse’s alleged 
malpractice, because no employer–employee relationship 
had been established. 

 The court in   Ruelas v. Staff Builders Personnel Ser-
vices, Inc.  (2001)  reached a similar conclusion, though for 
an entirely different reason. The court concluded that the 
agency has no practical or even theoretical right to control 
how its nurses perform their clinical responsibilities. The 
agency must ensure that its nurses are licensed and must 
ensure that the nurse’s education, experience, and certifica-
tions are valid and correct. But the agency is not legally 
responsible for wrongful conduct of the nurses on the job, 
when the hospital has full control over how the agency 
nurses perform their jobs. 

 A different outcome occurred in   Gallegos v. Presbyte-
rian Healthcare Services, Inc., Lloyd’s Professional Health-
care Services, Inc., and Speller  (1995) . A New Mexico court 
returned a $166,323 verdict against the hospital, a nurse’s 
aide, and the aide’s employment agency after an elderly 
patient fell and broke her hip. While being cared for by the 
nurse’s aide, who had no prior hospital experience, the 
patient fell. Her hip was surgically repaired and the patient 
underwent 2 weeks of rehabilitation. The patient died 2 
months after the fall, either from consequences of the fall 
or from her underlying pathology. 

 The family filed suit, alleging negligence, wrongful 
death, and reckless hiring and retention of the aide, who 
had no previous training as an aide. The trial judge dis-
missed the wrongful death claim because it could not be 
determined to what degree the fall had hastened the 
patient’s death. A nurse testifying for the family stated 
that the fall would not have occurred if the aide had 
been trained properly and had had experience working 
as an aide. The jury allocated 45 percent of the liability 
to the hospital that supervised the aide at the time of 
the fall, 50 percent of the liability to the aide’s employ-
ment agency for its failure to verify her training or lack 
of training as an aide, and 5 percent of the liability to the 
aide herself. 

 This newer trend of the law makes it imperative that 
the nurse-manager consider temporary workers’ skills, 

  GUIDELINES 
 Staffing Issues 

    1.   When you first realize that a unit will be under-
staffed, try to get qualified help immediately. Options 
include asking nurses to work overtime or come in 
on a day off, floating nurses from other units, and 
employing temporary agency nurses.  

   2.   Keep a record of all requests for additional staffing in 
a log or journal. This ensures an accurate record of 
what transpired should litigation develop as a result 
of staffing. While such a record may not prevent 
some liability, it will show what steps were taken and 
how you attempted to address the problem.  

   3.   Make frequent visits to the understaffed unit, assess-
ing the situation and working with the charge nurse 
to set priorities. Transferring patients to other units 
may be a viable option, depending on the specialty of 
the understaffed unit and staffing in other units.  

   4.   If you use an agency nurse, assign him or her to fully 
staffed units and float one of that unit’s staff to the 
understaffed unit. The staff RN will probably be 
more help for the understaffed unit, particularly 
because he or she knows the hospital policies and 
procedures and needs to ask fewer questions. If pos-
sible, float a staff RN who has been cross-trained to 
the understaffed unit.  
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identify potential hazards and to eliminate them before 
anyone is harmed or disabled.   Gess v. United States  (1996) , 
cited earlier in this chapter, illustrates this vital role of 
health care agencies in preventing harm. In  Gess,  the court 
noted that the actions of Gess should have leaped from the 
incident reports had anyone been closely monitoring the 
reports. His was the name that was common on all the 
reports; in fact, he was the very first person to begin resus-
citation efforts in the majority of the patients involved. 
The court concluded that he was the only commonality to 
all the reports, and the hospital should have noted this 
immediately. The purpose of quality assurance, held that 
court, is to be alert for suspicious patterns in adverse 
patient situations and to take corrective actions. A good 
starting point is to match personnel on duty with the inci-
dents, consider what is known about their backgrounds, 
and monitor their actions. 

 Written  policies and procedures  fall within the 
scope of risk management activities and are a require-
ment of The Joint Commission. Individual institutions 
may also have protocols and critical pathways that fall 
within the scope of risk management. Such documents 
set standards of care for the institution and direct prac-
tice. Factors that shape a successful risk management pro-
gram include the visibility and accessibility of the risk 
management department staff, as well as risk manage-
ment guidelines that are clearly stated, address multiple 
issues that may arise within a given institution, and can 
be implemented, as appropriate, by various levels of staff, 
and are based on evidence-based practice. Nurse-manag-
ers should review the policies and procedures frequently 
for compliance and timeliness. If policies are outdated or 
absent, request that the appropriate person or committee 
either update or initiate the policy.  

  CONTRACT PRINCIPLES 

 A  contract  is a legally binding agreement made between 
two or more persons to do or to refrain from doing certain 
actions. Every contract, to be enforceable by law, must have 
four essential features: 

    1.   Promises or agreements must be made between two 
or more persons or entities for the performance of an 
action or restraint from certain actions. Most nurs-
ing contracts specify the conditions and perfor-
mances that the nurse will undertake, but contracts 
may also be made to prevent certain actions.  

   2.   All parties to the contract must have a mutual under-
standing of the terms and meaning of the contract.  

   3.   Compensation in the form of something of value in 
exchange for the action or inaction must be expressed 

   5.   Pitch in and help as you can. This includes nursing 
as well as clerical tasks. Reassign ancillary person-
nel to also assist with clerical and nonnursing 
tasks, further freeing nursing staff to meet high-
priority tasks.  

   6.   Plan ahead for potential understaffing. When hir-
ing new personnel, determine whether they can 
assist with additional work time as needed. Even 4 
hours would constitute assistance in times of short 
staffing, and nurses may be willing to help if they 
are not required to work a full 8- or 12-hour shift. 
Orient new employees to at least two units, so that 
you have more leverage in times of short staffing 
on one unit.  

   7.   Talk to management about establishing a nursing 
resource pool or  per diem  nursing staff. These 
nurses would be knowledgeable about the hospi-
tal’s policies and procedures, could be oriented to 
a variety of units, and are then available for staff-
ing emergencies.   

 Source:  Legal issues in nursing  (2nd ed.) by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.  

  POLICIES AND PROCEDURES 

 Risk management is a process that identifies, analyzes, and 
treats potential hazards within a given setting. Although the 
terminology is somewhat different, the steps of the risk 
management and nursing processes are similar: assess, plan, 
intervene, and evaluate. The object of risk management is to 

  EXERCISE 15–3 

 Terry Sanchez, an agency nurse, floated to labor and delivery 
and was informed that a 38-weeks-pregnant patient of Dr. Kwan 
was on her way to the hospital. Dr. Kwan had a standing order 
that all of his patients were to have fetal monitors. Terry, after 
placing the monitor on the patient, failed to note that the 
patient’s monitor indicated a pattern consistent with fetal dis-
tress. Dr. Kwan, arriving 45 minutes later, looked at the monitor 
and ordered an immediate cesarean section, but the child was 
born severely brain damaged. In the subsequent suit against the 
hospital, Dr. Kwan, and Terry Sanchez, who would be found 
liable and why? Which of the defendants could show absence of 
liability and why? 

 Are there factors that the nursing supervisor should have 
considered before assigning Terry to this unit? Would this have 
averted liability on the part of the supervisor, should you con-
clude there was liability?    
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agreement has been reached. As with acceptance, the 
beginning performance by the offeree would indicate 
to both parties consent to the contract.   

 Consent also involves the competency of the parties 
to the contract to enter into a valid contract. Issues that 
courts of law evaluate in determining competency include 
the age of the parties (adults versus those under the age of 
majority) and the mental capacity to understand the terms 
and meanings of the contract. 

 Additional issues that may be considered include the 
legality or lawful purpose of the contract. Courts of laws 
will not enforce contracts made for other-than-lawful pur-
poses. Contracts that provide for criminal or tortuous 
actions or actions opposed to public policy will not be 
enforced. Thus, the entire range of criminal and tort law is 
incorporated into this element.   

  TYPES OF CONTRACTS 

 A  formal contract  is required by law to be in writing. To 
prevent fraudulent practices, all states have statutes of fraud 
requiring certain contracts to be in written form. Some for-
mal contracts also require that they be written under seal, 
stamped with an official seal, or written on a special 
imprinted paper. All other contracts are considered simple 
contracts, whether written or oral. 

 An  oral contract  is equally binding as a written con-
tract, though the terms of the contract may be more diffi-
cult to prove in courts of law. The terms of the contract are 
subject to memory and interpretation, and often there may 
be a change in personnel during the term of the contract, 
causing new interpretations. For these reasons, most con-
tracts are written and include language that the contract 
survives the employment of the original signors. 

 An  expressed contract  concerns terms and condi-
tions that were specifically negotiated or discussed during 
the creation of the contract. These expressed terms may be 
either oral or written, and both parties to the contract have 
an opportunity to either question or renegotiate the 
expressed terms at the time of entering the contract.  Implied 
contracts  concern terms or conditions of the contract that 
each side anticipated were a part of the contract but that 
were never actually expressed or discussed. Most expressed 
contracts have some implied provisions as well. For example, 
the nurse is expected to perform quality, safe nursing care 
and to follow the policies and procedures of the hospital 
even though such expectations were not explicitly written or 
verbalized, and the employer is expected to provide a safe 
work site for the employee and to have the necessary sup-
plies and equipment to ensure competent nursing care. 

by the contract terms. Usually, this compensation is 
in monetary terms such as a specified salary or dollar 
amount per hour earned wage, but other items of 
value may be seen as compensation.  

   4.   The contract must fulfill a lawful purpose. There can 
be no enforceable contract for illegal acts or fraud.   

 Contracts serve to provide one or more parties with a 
legal remedy if another party does not perform its obliga-
tions pursuant to the terms of the contract. Contracts, 
especially those in writing, serve to minimize misunder-
standings and offer a means for parties of the contract to 
resolve any disputes that may arise. 

  Legal Elements of a Contract 

 Legally, contracts have four elements: 

    1.   Offer:     The person or the entity (a hospital or home 
health care agency) extends an offer to someone to 
be hired or with whom the person or entity will have 
a contractual relationship. The person extending the 
offer is the offeror, and the person to whom the con-
tract is extended is the offeree.  

   2.   Acceptance:     The actual acceptance of or agreeing to 
the terms and conditions of the contract creates the 
contract. Acceptance may be in written form or ver-
bal. Contracts may also be accepted by the beginning 
performance of the offeree, for example, when the 
nurse shows up promptly on the first day of work in a 
new position. 

 Exceptions to verbal acceptance have been cre-
ated by the law. The  statute of frauds  is the legal 
principle that a contract does not need to be written 
to be enforceable. Exceptions to this statute include 
agreements involving marriage, the sale of land or 
interests in land, the sale of goods over a certain dol-
lar figure, suretyship (agreements to pay or perform 
actions in the event that the principal is unable to 
meet his or her obligations), and agreements that 
cannot be performed within a 12-month period.  

   3.   Consideration:     This element concerns the eco-
nomic costs of an agreement. Consideration is 
what is negotiated between offeror and offeree. 
Often, consideration is seen as the salary figure or 
dollar figure per hour worked, but consideration 
may also include a set fee per unit of work or other 
objects of value.  

   4.   Consent (sometimes referred to as mutuality of 
agreement and obligation):     This element involves the 
mutual assent to the agreement, or actions that lead 
the parties to the contract to reasonably believe that an 
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   3.   Ask about benefits and who pays the cost of such 
benefits for the following: 
   a.   Group hospitalization, vision, and dental plans  
  b.   Term life insurance policies  
  c.   Retirement plan  
  d.   Parking  
  e.   Savings programs and employer-sponsored credit 

union  
  f.   Conversion of accrued sick leave and vacation 

time to terminal pay  
  g.   Professional liability insurance  
  h.   Child care facilities  
  i.   Housing  
  j.   Formal education reimbursement programs  
  k.   Insurance for private car as needed to see patients 

in home settings     

 Source:  Legal issues in nursing  (2nd ed.) by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.  

  GUIDELINES 
 Negotiating an Individual Employment Contract 

 Before accepting a contract with a potential employer: 

    1.   Address employment practices and ensure that you 
are aware of the following: 
   a.   Exact work hours and schedules  
  b.   Time off, including individual days off, vacation 

time, and sick leave  
  c.   Float policies  
  d.   Mandatory or requested days off without pay  
  e.   Accruement of vacation and sick time  
  f.   Periodic evaluations, including purpose and by 

whom  
  g.   Style of nursing care, such as primary or team 

nursing  
  h.   Philosophy of nursing  
  i.   Status of the institution as a collective bargaining 

unit or employment-at-will institution  
  j.   Classification of nurses such as Staff Nurse I, 

II, or III, and how to advance from one level to 
the next  

  k.   Orientation time and educational expectations  
  l.   Number of required hours of continuing educa-

tion per year  
  m.   Leaves of absence such as bereavement, medical, 

jury duty, and personal leaves  
  n.   Seniority and how it is accrued, how it affects tem-

porary and permanent work reductions, and how 
it is lost  

  o.   Grievance procedures  
  p.   Existence of clinical ladder programs, qualifica-

tions, and employee eligibility to apply for such 
programs  

  q.   Use of private car for transportation, as applicable    
   2.   Understand the payment scale in the following areas: 

   a.   Base salary  
  b.   Differentials for evening and night-shift work; 

charge nurse responsibilities; working specific 
units such as intensive or intermediate care; 
weekend shift work; holiday pay; and salary dif-
ferences for degrees, certification, and/or years of 
experience  

  c.   Raises, either as cost of living or merit  
  d.   Number of paid holidays per year and restrictions 

on when they may be taken  
  e.   Change in base scale for clinical ladder positions  
  f.   Reimbursement for use of private car as appli-

cable    

 Individual contracts are negotiated between a single 
individual and the offeror, whereas collective contracts are 
those negotiated by collective bargaining units for the ben-
efit of the unit. Most individual contracts are informally 
offered and accepted, whereas collective contracts are 
negotiated formally, specifying all particulars of the con-
tract, and accepted in writing.        

  EXERCISE 15–4 

 Obtain a copy of the contract used in your health care facility, if 
one exists. What terms are expressed, and which terms affecting 
nursing practice are silent? How would you negotiate the contract 
differently, or try to negotiate differently, if you were the profes-
sional nurse who was to sign the contract? If no contract exists, 
what conditions and terms would you negotiate for if you were 
applying for a position in the health care facility?   

  TERMINATION OF A CONTRACT 

  Contract termination  signifies that the terms of the con-
tract have been fulfilled or that the parties to the contract 
agree to the contract’s end. Sometimes the term  released 
from a contract  is used to indicate the ending point of the 
contract. A release implies that the contract has not been 
completely fulfilled, but that there has been no breach of 
the contract. In individual employment contracts with 
health care agencies, the offeree traditionally writes a letter 
of resignation and the employer-offeror releases the 
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 The injured party may request an  injunction  ,  which 
is a court order requiring a person to refrain from doing a 
specific act. The hospital in the preceding example may ask 
the court to issue an injunction against the nurse, prevent-
ing him or her from working at another health care facility 
for the remainder of the contract term. Although injunc-
tions are not often requested, injured parties may seek 
injunctive relief, particularly if the business concerns a spe-
cialty trade or craft. Injunctions may also be obtained to 
prevent a former employee from contacting individuals 
served by the business. In a company that has spent years 
building an established clientele, the company may seek an 
injunction preventing the former employee from contact-
ing, either directly or indirectly, any of the persons doing 
business with the previous employer. 

 A Louisiana case illustrates this concept (  Nursing 
Enterprises, Inc. v. Marr,  1998 ). In that case, a nurse worked 
for a nursing staffing agency developing new business rela-
tionships with client hospitals and other providers. She also 
recruited staff nurses, attempting to match their back-
grounds and career goals with the clients’ needs. 

 A dispute with her employer over a promotion 
resulted in her tendering her resignation. After tendering 
her resignation, but before it became effective, she, her hus-
band, and a nurse-partner leased office space, set up new 
phone lines, and had an attorney draw up and file articles 
of incorporation for a new nursing staffing agency. The 
new agency was successful from the start. The former 
employer sued and won injunctive relief and an award of 
compensation for lost business from the trial court. 

 At the appellate level, the court held that it is not 
unfair competition for a former employee to enter into 
competition with a former employer. It is unfair competi-
tion, and grounds for a successful lawsuit, for an employee 
to copy or remove confidential information that belongs to 
the employer. Files and records are the employer’s personal 
property, and the information in the files and records is 
protected as trade secrets. 

 However, an employee is free to use the general knowl-
edge of the employer’s business practices that the employee 
carries away in his or her mind. The employee is also free to 
go to phone books and directories for potential client infor-
mation, even if that yields essentially the same client names 
as the former employer’s client base. According to the court, 
the law strongly favors business competition. 

 Similarly, in   Mercury Staffing, Inc. v. Newark Extended 
Care Facility, Inc.  (2007) , the contract between the nursing 
agency and the nursing facility prohibited the facility from 
directly hiring any of the nurses sent to the facility by the 
agency unless the nursing facility was willing to pay the 
agency a finder’s fee of 25 percent of the nurse’s first annual 
salary. When the facility directly hired seven nurses who 

employee from any further obligations under the terms of 
the contract. 

 A second means of terminating a contract is by 
 breach  ,  which is essentially the failure of one or both of the 
parties to abide by the agreement and to meet the contract 
obligations. For example, if an employee agrees to work at a 
health care facility for a period of no less than 12 months in 
return for a sign-on bonus and leaves the institution after 8 
months, the employee has breached the contract. Remedies 
for breach of a contract include monetary damages, injunc-
tions, and specific performance. 

 A recent case illustrates the importance of contract 
provisions when working with agency nurses. In   Dunina v. 
Lifecare Hospitals  (2006) , hospital personnel noted that 
narcotics were missing whenever a certain agency nurse 
worked in the facility. Administrative staff chose to solve 
the issue by telling the agency that this particular nurse 
could no longer work in the acute care hospital. The agency 
offered the nurse work assignments at other facilities in the 
city, but she declined the offer and sued Lifecare Hospitals 
and the staffing agency. 

 The court found that although there was no formal 
contract between the agency nurse and the hospital, there 
was a formal contract between the agency and the hospital. 
The contract gave the hospital the right to dismiss the agency 
nurse at the hospital’s discretion, with or without cause. The 
agency nurse’s contract with the agency stated that she 
agreed to be treated as an at-will employee, meaning that the 
agency had no obligation to provide her with employment or 
to try to continue an assignment terminated by a client facil-
ity. The agency met its obligations by offering her assign-
ments at other facilities. There was no obligation on the part 
of the agency to get the nurse reinstated at the facility where 
she wanted to work. The court also noted that had the facil-
ity dismissed the agency nurse on the basis of her gender, 
national origin, age, race, or other protected entity, then the 
agency would be bound by antidiscrimination laws, just as 
the hospital was bound by these laws. 

  Monetary damages  are the usual remedy for breach of 
contractual obligations. Because the underlying goal in 
breach of contract suits is to place damaged or injured parties 
in as good a position as they would have been if the provi-
sions of the contract had been fulfilled, the court allows 
injured parties to be compensated monetarily. In the preced-
ing example, the nurse may be required to pay back the entire 
sign-on bonus previously received or a prorated portion of it. 

 If the employer is the person breaching the terms of 
the contract, the employee wrongfully discharged may 
bring suit for lost salary and other economic benefits that 
had been agreed upon by the terms of the contract. The 
injured employee may also ask for reinstatement as well as 
monetary damages. 
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work toward an agreeable solution. Costs of using mediators 
are usually shared by the parties, and several consultants 
offer this service.  

  Arbitration 

  Arbitration  involves the selection of a neutral third-party 
arbitrator who is knowledgeable in the area of contention 
and who renders a decision and award. Often used in 
employment contract disputes, this neutral third party is 
knowledgeable about working conditions, terms of employ-
ment contracts, and factors leading to such disputes. He or 
she is empowered to make a final decision, and that deci-
sion is usually binding to both sides of the dispute, although 
the parties can agree in advance that the decision will not 
be binding. Arbitration is used with collective bargaining 
disputes, and both sides must realize that the arbitrator’s 
decision, unlike the mediator’s decision, becomes binding 
on both sides of the dispute.  

  Fact Finding 

 The  fact-finding  alternative dispute resolution process is 
normally reserved for complex multistate and multiparty 
disputes. Again, a neutral party is employed to sort out the 
various facts of the dispute and to assist the parties in 
knowing all the facts of the dispute, from the perspective of 
all the parties to the dispute.  

  Summary Jury Trial 

 A  summary jury trial  is an abbreviated, privately held trial 
that may be used to give both sides of the dispute an indica-
tion of the strengths and weaknesses of their case and the 
potential outcome should they decide to seek trial resolution.   

  NURSES AND CONTRACTS 

 Understanding contracts may not significantly alter one’s 
nursing care, but such an understanding can aid nurses in 
their decision to accept a position and can increase job 
security and satisfaction by giving nurses some control 
within the work setting. Remember, however, that nurses 
must be satisfied with all the terms of the contract before 
accepting it. Nurses’ bargaining power is in knowing 
exactly what they want in the work setting and in negotiat-
ing for it before the contract is accepted. There is no nego-
tiating power once the contract is accepted. Contract 
negotiation is therefore an important skill for nurses. 

 Nurses may also contract with other agencies during 
the course of operating a privately owned business. For 
example, a nurse or group of nurses may decide to open a 
home health care agency. They will need contracts for 

had been referred to work at the facility by the nursing 
staffing agency, the extended care facility was charged 
$94,622.50 for the breach of contract. 

  Specific performance  is enforcement by the court to 
comply with the terms of the contract. The court could 
force the breaching employee to work the remainder of the 
4 months of his or her contract, having already received the 
sign-on bonus. Again, this is seldom sought as a remedy by 
the injured party because morale and work performance 
become problematic when workers are forced to stay in 
jobs or positions after they have either left or announced 
their decision to leave. 

  Ethical Scenario 15–3 

 Contracts and Ethics 

 Katherine contracted with an employment agency to 
work for 6 months following the completion of her 
licensed practical nursing program. The agency had 
paid her last semester of college tuition, which allowed 
her to attend classes as a full-time student and complete 
the program 8 months earlier than she could have as a 
part-time student. When Katherine discovered that she 
was to be assigned to work night shifts at a skilled nurs-
ing home, she informed the employment agency that 
she would not fulfill her contractual assignment. 

 Outline the ethical issues that the employment 
agency should consider in determining whether to seek 
monetary damages or specific performance in their 
breach of contract lawsuit against Katherine. Why could 
specific performance be the best solution for the agency? 
Then decide, viewing the same two options, which one 
would be the best ethical outcome for Katherine.   

  ALTERNATIVE DISPUTE RESOLUTION 

 Nurses are frequently reluctant to challenge contract dis-
putes in courts of law because of perceived harm to their 
reputation and the time that such suits take from their 
personal and professional lives. Because of such con-
cerns, there are now alternative means of resolving con-
tract disputes. The contract as signed should have a 
provision that  alternative dispute resolution  processes 
will be used as needed. 

  Mediation 

  Mediation  allows the disputing parties to resolve differences 
while maintaining a professional relationship. Mediators are 
neutral third parties who facilitate disputes by assisting both 
parties to identify their specific needs and concerns and 
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for incompetency created an employment contract. Her 
expectations, based on the employer’s statements, changed 
an at-will employment to a contractual employment. 

 Employee handbooks can constitute a contract, giv-
ing enforceable rights to the employee. For this to happen, 
the following elements must be present: 

    1.   The handbook must be expressed in language that 
clearly sets forth a promise that the employee can 
construe as an offer.  

   2.   The handbook must be distributed to the employee, 
making him or her fully aware of it as an offer.  

   3.   After the employee learns of the offer, he or she must 
begin to work or continue to work.    

  ETHICAL ISSUES 

 The issue of mandatory overtime, which remains a viable 
option in the majority of states, raises ethical issues about 
the safety of patients and safety concerns for the nurse. 
Ethical nursing practice mandates that nurses not engage 
in practice that can compromise patient outcomes. The 
American Nurses Association’s (ANA)   Code of Ethics for 
Nurses  (2001)  addresses these ethical issues in Provisions 3 
and 4. Though several states have now outlawed the prac-
tice of mandatory overtime through regulations, nurses 
may continue to volunteer for overtime work assignments. 
Nurse-managers and those staff members with whom these 
nurses work need to continue to be vigilant concerning the 
safety of the patients and the nurse herself or himself when 
voluntary overtime occurs. 

 A second ethical issue concerns how nurse-managers 
and nursing staff work with management regarding corpo-
rate liability. With the court’s proclamation that failing to 
serve as a patient advocate may be considered corporate 
negligence, nurses have a responsibility to see that patient 
care is not compromised and thus does not become a 
potential area of liability. How one approaches unsafe prac-
tice issues involves respecting the patient and the staff 
member and reinforcing beneficence and justice while 
ensuring that any unsafe practice does not continue. 

 As the nursing shortage continues and becomes 
more complex, issues surrounding adequate and safe 
staffing are also emerging. Determining whether ade-
quate numbers and mix of staff are present to assure safe 
patient care can be very subjective, and nurse-managers 
are challenged to ensure that staffing ratios are appropri-
ate while also observing cost measures. Balancing these 
two concerns involves the ethical issues of justice, benefi-
cence, nonmalifience, and respect for all persons involved. 
Similarly, ensuring that the most capable and efficient 
person floats to a short-staffed area also incorporates 
these ethical principles.   

employees hired as direct patient caregivers, for clerical 
workers, for space rentals for the agency, for other agencies 
that deal with the home health care agency such as durable 
medical suppliers, and for clients served by the agency. The 
terms, both expressed and implied, must be understood, 
and the home health care agency must ensure that all provi-
sions are expressly contracted. Nurses entering such formal, 
multiparty contracts are encouraged to seek legal represen-
tation for all contract negotiations, particularly as state laws 
vary. A variety of nursing consultants specialize in this area 
of the law, and a variety of law firms offer this expertise.        

  EXERCISE 15–5 

 You are the supervisor in a hospital that has collective bargaining 
for its professional staff. A staff member requests vacation for the 
next two weekends. There is a family wedding out of state the first 
weekend. Her mother is having surgery on the Friday of the sec-
ond week, and she has promised to help take care of her mother 
that weekend. Do you schedule the staff member for the vacation? 
What types of contract questions would you ask before deciding 
how to best answer this question? Would your answer be different 
if the employment contract is silent regarding weekends that reg-
istered nurses are required to work in this hospital?   

  CONTRACTS THAT ARISE AFTER 
EMPLOYMENT 

 Courts have held that contracts may arise after employ-
ment, even in states with employment-at-will doctrines 
and absence of collective bargaining units. Statements in 
employee manuals or handbooks may serve to create a 
valid contract and prevent the discharge of an employee, 
just as oral statements made to entice a person to take the 
position may create contract language. 

 In   Sides v. Duke  (1985) , a nurse moved from Michi-
gan to North Carolina, accepting a position from which 
she was told she could be discharged only for cause, and 
incompetency was specified as the sole cause for discharge. 
While at the health care setting, she refused to administer 
a medication she believed would injure a patient and, 
indeed, the patient was injured after another nurse gave 
the medication. During that patient’s malpractice suit 
against the hospital and physician, Ms. Sides was told not 
to tell the whole truth by the defendants and their counsel. 
When Ms. Sides testified to the true matter, she was dis-
charged by the hospital. 

 In her suit for wrongful discharge, she argued two the-
ories of law: contract and tort. She successfully convinced 
the jury that the move from Michigan to North Carolina in 
addition to the statement that she could be discharged only 
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     Summary 

   •   Liability in health care settings is generally viewed as 
personal, vicarious, or corporate liability.  

  •   Corporate negligence has been determined by the 
courts to occur when nurses fail to serve as patient 
advocates and the health care institution, through its 
administrative officers and staff, knows that there is 
a serious risk to patient safety and allows the patient 
care problems to continue and escalate without 
intervening.  

  •   Causes of malpractice for nurse-managers include 
negligent hiring, negligent retention of incompetent 
or impaired staff, inappropriate assigning of staff, 
failure to supervise and educate staff, and failure to 
warn employees of potential problems with previ-
ously employed staff.  

  •   Staffing issues include adequate numbers of staff, 
floating staff from one unit to another unit, and the 
use of temporary or agency staff members.  

  •   Mandatory overtime has now been prohibited in 16 
states and the District of Columbia.  

  •   Patient abandonment occurs when a nurse accepts a 
patient assignment and fails to fulfill the patient 
assignment without first ensuring that another quali-
fied nurse has accepted the patient assignment.  

  •   Risk management is a process that identifies, analyzes, 
and treats potential hazards within a given setting.  

  •   A contract is a legally binding agreement made 
between two or more persons to do or refrain from 
doing certain actions.  

  •   Legal elements of a contract are offer, acceptance, 
consideration, and consent (frequently known as 
agreement and obligation).  

  •   There are four types of contracts: formal, oral, 
expressed, and implied.  

  •   If the provisions of the contract are breached, reme-
dies include monetary damages, injunction, or spe-
cific performance.  

  •   Alternate means of resolving contract disputes are by 
means of mediation, arbitration, fact finding, and 
summary jury trial.    

  Apply Your Legal Knowledge 
   1.    What are the most common potential legal liabilities for nurse 

administration and nurse-managers in health care settings?   
   2.    How can these areas of potential liability be minimized or 

avoided?   
   3.    What measures should a nurse-manager take to ensure that 

agency personnel working in the institution meet standards 
of care?   

   4.    What provision of a nursing contract is the most important, 
and how does one ensure that nurses understand the impor-
tance of contracts within their profession?   

   5.    Why should nurses be concerned about learning contract 
law? How does such knowledge assist in their future 
employment?    

  YOU BE THE JUDGE 
 A few days after a patient’s spinal disc surgery, the surgeon discov-
ered that he had used pediatric rather than adult pedicle screws 
during the spinal fusion surgery. He promptly informed the patient 
of the error, urging the patient to have the surgery redone because 
the screws used were inappropriate for a person of her height and 
weight. She was, he said, at risk for the screws to fail, causing 
potential new injuries. The patient and her husband sued the sur-
geon, the physician who assisted the surgeon, and the hospital. 

 In the case, the plaintiffs noted that the sales representative 
for the company that had manufactured and supplied the hard-
ware and screws necessary for the procedure had brought com-
plete sets to the central supply area. Someone in the central supply 
area had sent the correct hardware, but the incorrect size of 
screws, to the operating room for the patient’s surgery. The circu-
lating nurse and the surgical assistant had merely passed the 
incorrect screws to the surgeon when he asked for those pieces of 
equipment. No one in the operating area caught the error at the 
time of the surgery. 

 Along with a malpractice claim against the two surgeons 
involved in the case, the patient is alleging a corporate liability 
claim. Her contention is that the hospital has a legal responsibility 
for proper selection of supplies, instruments, and equipment used 
in treating patients who enter the hospital. 

  QUESTIONS 

   1.    Under the principle of corporate liability, is there a valid 
claim in this case?   

   2.    Is the corporate liability of the hospital contingent on a find-
ing that the surgeons were liable for the error in using smaller 
screws than were indicated for an adult patient?   

   3.    Is there liability on the part of the nurses in this instance?   
   4.    Do contract principles apply in this case, in that the hospital had a 

contract with the company that supplied the equipment/hardware?   
   5.    How would you decide this case?     
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cause or issue. These related concepts are presented 
in this chapter so that nurses understand the need to 
delegate and supervise wisely, promoting at the same 
time patient advocacy.  

  After completing this chapter, you 
should be able to: 
   1.   Differentiate delegation from assignment.  
   2.   Discuss the concept of supervision in effective 

delegation.  
   3.   Discuss the role of effective discipline in delegation 

and supervision.  
   4.   Define and evaluate the role of unlicensed assistive per-

sonnel in relationship to professional accountability.  
   5.   Analyze the role of advocacy from a legal perspective.  
   6.   Describe some of the ethical issues that arise with del-

egation, supervision, and patient advocacy.   

     PREVIEW 

 Delegation, used throughout all of nursing history, has 
evolved into a complex, work-enhancing strategy that 
has the potential for greatly increasing the individual 
nurse’s legal liability. Before the early 1970s, nurses 
used delegation to direct the multiple tasks performed 
by the various levels of staff members in a team 
nursing model. Subsequently, the concept of primary 
nursing became the desirable nursing model in acute 
care settings, with the focus on an all-professional 
staff, requiring little delegation. By the mid-1990s, a 
nursing shortage had again shifted the nursing model 
to a multilevel staff, with a return of the need for 
delegation and supervision. 

 A concept closely linked to supervision and 
delegation is that of patient advocacy. Advocacy , as 
noted earlier in  Chapter   4    of this text,  concerns the 
active support of a cause or issue that has importance. 
Advocates are those who defend and speak for such a 

 Delegation, Supervision, 
and Patient Advocacy 

    Sixteen 

  KEY TERMS 
  advocacy  
  assignment  
  delegatee  

  delegation  
  delegator  
  direct supervision  

  effective discipline  
  indirect supervision  
  supervision  

  unlicensed assistive 
personnel    
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previously had hip replacement surgery. Approximately 4 
months after her admission, her right lower leg became 
swollen and her foot gradually became a darker color. 
Eventually, the right big toe turned a purplish color and the 
resident complained of severe pain. It was only when the 
resident complained of pain that the professional nursing 
staff were made aware of the resident’s overall condition. 
Subsequent surgery was performed to amputate the leg 
below the knee and the patient, through her family mem-
bers, sued for negligent care. At trial, it was noted that the 
nurse’s aides had failed to mention anything about the resi-
dent’s changing condition to the professional staff and that 
professional staff never inquired about changes in the resi-
dent’s condition. 

 Communication on the part of the individual dele-
gating a specific task is equally important. In   Carthon v. 
Buffalo General Hospital  (2011) , the 86-year-old nursing 
home resident had alcohol-related dementia and complica-
tions from a previous stroke. He was unable to speak and 
had difficulty swallowing. He choked on his dinner in the 
dining room, and several nursing home employees were 
unable to successfully perform the Heimlich maneuver in 
time to prevent his ultimate death. The family sued the 
nursing home, stating that there was not a suitable care 
plan for this resident, that the nursing home had failed to 
communicate the severity of his swallowing difficulty 
to staff members, and that the nursing home also had failed 
to provide adequate numbers of staff. 

 The incident report filed at the time of this event 
noted that the certified nursing aide who was supposed to 
be closely supervising this resident as he ate his evening 
meal was actually passing food trays to other residents. The 
court noted that this nonlicensed staff member should 
have been more aware of the need to continuously super-
vise this resident during his meal. 

 Similarly, in   Black v. Department of Social and Health 
Services  (2007) , effective communications may have altered 
the care of the patient. In  Black , a resident in a residential 
treatment center for persons with developmental disabili-
ties was prescribed a helmet that was to be worn at all times 
so that the patient could not injure himself by hitting him-
self on the head. The RN in change delegated the care of 
the patient to an aide, who stated that she did not agree 
with the order for the helmet, claiming that the helmet 
interfered with the patient’s right of consent. She also stated 
that she could keep him from hurting himself if the helmet 
was not worn. The patient was later observed bleeding 
from a self-inflicted head wound, and the aide was dis-
charged from the facility. 

 At the point when the aide stated that she did not 
agree with the treatment of this patient and that she could 
keep him from harming himself if the ordered helmet was 

     DELEGATION, ASSIGNMENT, 
AND SUPERVISION 

 Delegation has been defined in a number of ways, with 
some consistencies among the definitions. Involved in any 
delegation are at least two people, a  delegator  and a  dele-
gatee  ,  with the transfer of authority to perform some type 
of task or work. A working definition could be that  delega-
tion  is the transfer of responsibility for the performance of 
an activity from one individual to another while retaining 
accountability for the outcome. In other words, delegation 
involves the transfer of responsibility for the performance 
of tasks and skills without the transfer of accountability for 
the ultimate outcome. Examples include the registered 
nurse (RN) who delegates patients’ personal care tasks to 
certified nursing aides (CNAs) who work in a long-term 
care setting. In delegating these tasks, the RN retains the 
ultimate accountability and responsibility for ensuring that 
the delegated tasks are completed competently. 

 Typically, delegation involves tasks and procedures 
assigned to unlicensed assistive personnel, such as certified 
nurse’s aides, orderlies, assistants, attendants, and techni-
cians. Delegation, though, can also occur between licensed 
staff members. For example, if one RN has the accountabil-
ity for an outcome and asks another RN to perform a spe-
cific component of the overall function, that is delegation. 
This type of delegation typically occurs between profes-
sional staff members when one member leaves the unit/
work area for a meal break or committee work. 

 Advantages of delegation include the fact that effec-
tive delegation develops a more balanced workload, allow-
ing the delegator to concentrate and complete other 
nondelegable tasks. Delegation promotes increased com-
munications between health care providers and provides 
the opportunity for individuals to develop trust and 
respect. Finally, delegation also promotes a team environ-
ment and potentially leads to greater productivity ( Naha-
vandi, 2006 ). 

 Delegation is complex because it involves the delega-
tion relationship and communication ( Standing & 
Anthony, 2008 ). It also involves trusting others, as both the 
delegator and the delegate have shared accountability for 
certain tasks and duties. Interventions are needed to 
improve this relationship and communication effective-
ness, which directly affects the quality of competent care 
delivery. Standing and Anthony (2008) concluded with the 
observation that the shared values of the nurses and the 
skilled workers to whom they delegated tasks must “center 
on optimal outcomes for the patient” (p.  13 ). 

 The importance of communication was exemplified 
in   Short v. Plantation Management Corporation  (2000) . In 
that case, the 69-year-old resident of a nursing home had 
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 Additionally, in a newer trend in the law, failure to 
delegate and supervise within acceptable standards may 
extend to direct corporate liability for the institution. For 
example, in   Rhodes v. GGNSC  (2009) , a 62-year-old patient 
was admitted to a nursing home in a comatose state after 
having suffered two strokes. Ten days after he arrived at the 
nursing home, he was readmitted to the acute care setting 
for severe blood loss. The assessment at the hospital was 
that he had suffered traumatic injury from forcible pulling 
of an inflated Foley catheter bulb against the patient’s ure-
thra, resulting in active bleeding, low blood pressure, and 
dehydration. The only plausible explanation for the trau-
matic injury was that he was mishandled while being 
turned by the nursing staff. Specifically, the patient’s expert 
witness faulted the nursing home for failing to train staff 
members to secure the Foley tubing to the patient’s leg so as 
to prevent traction being applied. The nursing home was 
also faulted for failing to instruct the nursing aides in the 
proper manner for turning a comatose patient with a Foley 
catheter. The patient was awarded $2,500,000 in damages 
from the nursing home. 

 A similar outcome occurred in   Estate of Travaglini v. 
Ingalls Health  (2009) . In that case, an 84-year-old patient 
was admitted to the hospital with general complaints of 
“not feeling well.” At the time of his admission, the physi-
cian told the admitting nurse that the patient had dyspha-
gia and needed to be observed whenever he was eating or 
trying to swallow liquids. At 10:00 that evening, an aide 
came to the patient’s room and left a sandwich for him to 
eat. Shortly afterward, the patient’s roommate heard the 
patient choking and summoned help. At autopsy, it was 
confirmed that he had aspirated the turkey sandwich, and 
that this was the cause of the cardiopulmonary arrest that 
killed the patient. The verdict against the hospital was for 
$500,000.  Review  Chapter   13    for a more thorough discus-
sion of corporate liability.  

 Failure to adequately delegate and supervise can also 
result in violations of federal statutes. For example, in 
  Golden Living Center v. U.S. Department of Health and 
Human Services  (2011) , civil monetary penalties against a 
nursing home for violations of federal statutes in the care of 
two separate patients were upheld by the court. In that 
case, the first patient was an 83-year-old lady who had mul-
tiple diagnoses, including congestive heart failure, diabetes, 
and obesity. Her care plan indicated that a mechanical lift 
was to be used in all transfers. Despite this needed inter-
vention, two aides attempted to transfer the patient from 
her bed to a wheelchair without using the mechanical lift 
and the patient was either dropped or lowered to the floor. 

 The second patient was an 85-year-old woman who 
had admitting diagnoses of congestive heart failure, 
advanced osteoporosis, and dementia. This individual was 

not used, the RN responsible for the patient’s safety should 
have changed the aide’s patient care tasks. In the alterna-
tive, the delegating RN should have supervised more care-
fully and entrusted this patient’s care to another staff 
member when the RN first noted that the patient was not 
wearing the ordered helmet. 

 Delegation may be distinguished from  assignment  ,  
which is the downward or lateral transfer of both the 
responsibility and accountability for an activity from one 
individual to another. Assignment occurs most often in 
clinical settings between licensed personnel. For example, 
the team leader/nurse-manager in an acute care setting 
assigns patients to the licensed staff members working on a 
given shift. In assigning the care for a specific patient to the 
staff member, the team leader/nurse-manager also gives 
the staff member the full responsibility for ensuring that 
the patient receives competent and timely care. 

 Involved in both delegation and assignment is the 
concept of  supervision  ,  which may be defined as the 
active process of directing, guiding, and influencing the 
outcome of an individual’s performance of an activity. 
Supervision may be defined as either direct or indirect 
supervision.  Direct supervision  is provided when the 
delegator is actually present, observes, works with, and 
directs the person who is being supervised.  Indirect 
supervision  occurs when the delegator is easily con-
tactable, but does not directly oversee the interventions 
or activities being performed. 

 The field of nursing involves supervision of a variety 
of personnel, including professional staff members who 
directly provide nursing care to patients. The delegator 
remains personally liable for the reasonable exercise of del-
egation and supervision activities. The failure to delegate 
and supervise within acceptable standards of professional 
nursing practice may be seen as malpractice. In   Clear Lake 
Rehabilitation v. Karber  (2010) , the physician’s progress 
note indicated that the elderly patient inadvertently placed 
weight on her left leg during a transfer and twisted her leg, 
which then required a second surgical internal fixation of a 
left femur fracture. The care plan specifically noted that the 
patient was to have no weight bearing on her left leg and 
that a mechanical lift was to be used for all transfers. Such 
transfers required at least a two-person maximum assis-
tance transfer at all times. 

 At trial, the patient’s expert witness testified that the 
patient’s care at the rehabilitative facility fell below an 
acceptable standard of care, because the facility did not 
supervise its staff to ensure that the patient received com-
petent assistance during transfers. Direct supervision was 
needed, at least during the initial transfer, to ensure that 
staff members could safely transfer the patient without 
causing any weight-bearing occurrences. 
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the task, the delegator will be judged to have no personal lia-
bility. But the converse is also true. If it can be shown that the 
delegator was aware of incompetencies in a given employee 
or that the assigned task was outside the employee’s scope of 
practice, then the delegator becomes potentially liable for any 
subsequent injury to a patient. 

 Team leaders and nurse-managers have a duty to 
ensure that staff members under their supervision are 
practicing in a competent manner. The team leader/nurse-
manager must be aware of nurses’ knowledge, skills, and 
competencies and ensure that they maintain their compe-
tencies. Knowingly allowing a staff member to function 
below the acceptable standard of care opens both the 
nurse-manager and the institution to potential liability. 

 A case example of this concept is   Sparks Regional 
Medical Center v. Smith  (1998) . In that case, the Court of 
Appeals in Arkansas upheld an $80,000 civil judgment 
against a hospital in favor of a female medical-surgical 
patient who was sexually assaulted by a male nurse. The 
court awarded the monetary damages for extreme psycho-
logical trauma, anxiety, distress, and depression. 

 The court noted in its finding that before this partic-
ular incident, the male nurse was seen in the room of two 
female psychiatric patients having a sexual conversation 
with them. He was only verbally warned and was not 
restricted from contact with vulnerable patients, nor was 
an effort made to monitor his activities more closely. That, 
held the court, was negligence in supervising an employee 
to the detriment of a patient’s safety. The court also found 
the hospital liable under the doctrine of vicarious liability. 

 Some means of ensuring continued competency are 
continuing education programs and assigning the staff 
member to work with a second staff member to improve 
technical skills. Another method is to require the nurse in 
question to attend additional courses at institutions of 
higher education. For example, this latter means of increas-
ing nursing proficiency may be used to improve the nurse’s 
knowledge of pharmaceutical agents or to increase the 
nurse’s knowledge and skills in health and physical assess-
ment techniques. 

   Effective discipline  is a vital part of the nurse-man-
ager/supervisor’s role in supervision and delegation. Effec-
tive supervision helps persons perform at their best, 
improving in areas in which their performance requires 
improvement and ensuring an acceptable level of compe-
tent productivity within the unit. The best means for nurse-
managers to assist staff in reaching such acceptable levels 
of output is through setting firm standards for all work and 
establishing a formal discipline plan to be used when per-
formance fails to meet these preset standards. See the 
Guidelines: Creating an Effective Discipline Plan for assis-
tance in creating such a program. 

very frail, required extensive assistance with transfers, had 
poor cognition and judgment, and was fidgety. She man-
aged to wiggle out of her wheelchair and fall, fracturing her 
wrist, while two aides stood next to her as they prepared to 
transfer her from her wheelchair. 

 The court ruled that both of these violations rose to 
the level of “immediate jeopardy” because members of the 
nursing home staff directly violated the written care plan or 
failed to provide the adequate supervision needed to pre-
vent patient injury. These are violations of the express lan-
guage of federal Medicare and Medicaid standards. 

 As the above cases illustrate, delegation is both a pro-
cess and a condition ( Potter, Deshields, & Kuhrik, 2010 ). It 
is a process of delegating appropriate tasks and activities to 
others and a condition because there must be mutual 
understanding by both the delegator and the delegatee of 
the specific results expected and the means of attaining 
those results.        

  EXERCISE 16–1 

 A hospital employee and a sales representative from an orthope-
dic supply company were wheeling a patient in a hospital bed 
down the hospital corridor when they turned a corner and the 
bed’s foot board struck a physician in the knee. The hospital aide 
was walking backward, pulling the foot of the bed when the bed 
hit the physician. The sales representative, who was pushing the 
head of the bed, was supposed to have been watching and steering 
the bed. The physician, who was struck, was a neurosurgeon and 
a diabetic who then was admitted to the hospital for a lengthy 
course of debridement surgeries and hyperbaric treatments, 
which were unsuccessful in preventing an above-the-knee ampu-
tation of his leg. 

 The physician filed a lawsuit for lost earning capacity and 
damages for the negligence that had caused him to lose his leg. 
How should the court decide the case? Was there fault on the part 
of the aide in the manner in which the patient was transported? If 
yes, how should she have proceeded in order to avoid liability on 
her part? Was there also liability on the part of the institution? Or 
was it just an unfortunate accident and the neurosurgeon merely 
in the wrong place at the time?  

 Nurses, including team leaders and nurse-managers, 
are not liable merely because they have a supervisory func-
tion. The degree of knowledge concerning the skills and 
competencies of those one supervises is of paramount impor-
tance. The doctrine of “knew or should have known” becomes 
a legal standard in delegating tasks to licensed or unlicensed 
individuals whom one supervises. If it can be shown that the 
team leader/nurse-manager delegated tasks appropriately 
and had no reason to believe that the individual to whom the 
task was delegated was anything but competent to perform 
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  PRINCIPLES OF EFFECTIVE DELEGATION 

 Whether delegating to licensed or unlicensed staff mem-
bers, there are some general aspects to remember. Perhaps 
one of the more important issues to remember is that 
nurses have an obligation in the ANA   Code of Ethics for 
Nurses  (2001)  to delegate tasks appropriately. Provision 4 
specifically states that nurses have responsibility and 
accountability for effective delegation in patient care set-
tings (ANA, 2001). Additionally, the ANA   Nursing: Scope 
and Standards of Practice  (2010)  mandates that the nurse 
assigns or delegates tasks based on the individual needs of 
the patient, the complexity of the task, the predictability of 
the outcome, and the abilities of the staff person to whom 
the task is assigned or delegated. 

 Other issues that must be considered when delegat-
ing tasks include the following. The first issue is that the 
RN who is responsible and accountable for delegation of 
tasks and procedures retains individual liability for such 
delegation (  Estate of Travaglini v. Ingalls Health , 2009 ). A 
second issue is that only tasks or procedures should be del-
egated, not the entire nursing process. In other words, the 
RN retains the accountability and responsibility for deter-
mining the assessment of the patient’s needs, planning 
what interventions should be enacted, determining 
whether they are the appropriate interventions, and evalu-
ating the ultimate success or failure of the interventions. 

  GUIDELINES 
 Creating an Effective Discipline Plan 

    1.   Set firm work rules and performance standards, 
communicating them to everyone before any disci-
plinary action is needed.  

   2.   Design a progressive discipline system that is fair to 
all concerned and provides an opportunity for 
employee improvement.  

   3.   Be consistent in applying the disciplinary rules. Once 
you begin the process, follow the progressive disci-
pline plan exactly.  

   4.   Investigate all facts and circumstances leading to the 
disciplinary action, making complete and detailed 
notes.  

   5.   Document carefully and completely all employment 
actions.  

   6.   Review the employee’s work record and all the facts 
before determining what action must be taken.  

   7.   Give the employee an opportunity to appropriately 
rebut the allegations.  

   8.   Show the staff member the documentation on repri-
mands and other disciplinary actions, and ask the 
employee to sign as acknowledgment. If the 
employee refuses, include a note to that effect in the 
documentation.   

 Source:  Legal and ethical issues in nursing  (4th ed.), by G. W. 
Guido, 2006. Upper Saddle River, NJ: Prentice Hall, Inc.  

 Ultimately, the nurse is responsible and accountable 
for individual nursing practice and determines the appro-
priate delegation of tasks consistent with the nurse’s obliga-
tion to provide optimal patient care ( American Nurses 
Association [ANA], 2008 ). This obligation is met by the 
delegation of tasks based on the needs and condition of the 
patient, the potential for harm, the stability of the patient’s 
condition, the complexity of the task, and the predictability 
of the outcome (ANA, 2008). 

  Ethical Scenario 16–1 

 The Absent Nurse 

 Judy Brown is the nurse-manager for an acute care 
medical-surgical floor. One of the staff members in the 
unit, Molly Chu, has consistently been absent or tardy 
in the past month, and Judy has implemented a disci-
plinary plan with Molly. A provision of this plan is that 
Molly must notify the nurse in charge if she will be late 

or absent for a given shift at least 4 hours in advance of 
the shift. If she fails to follow this plan, Molly knows she 
will be dismissed from the institution. For the past 2 
weeks, Molly has been on time for work and has not 
needed to call the nurse in charge. 

 Judy has a planned, 1-week vacation and her 
responsibilities for the medical-surgical floor will be 
assumed by Joey Johansen during Judy’s vacation. Judy 
has explained to Joey the need for the disciplinary plan 
and the terms of the plan that has been negotiated 
between Molly and Judy. Joey had previously worked 
with Molly, and he spoke with her about the plan before 
Judy left for vacation. 

 On the second day of Judy’s vacation, Molly nei-
ther called the nurse in charge nor appeared for a sched-
uled shift. Joey subsequently completed the necessary 
paperwork for Molly’s dismissal. Molly has protested 
the dismissal, stating that only Judy could fire her, as 
this type of responsibility is not delegable. 

 From an ethical perspective, describe the ethical 
principles involved in the scenario. Based on these prin-
ciples, was there a better way that this issue could have 
been handled?   
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health care facilities. Many institutions have now 
employed  unlicensed assistive personnel  (UAP), per-
sons not authorized under respective nurse practice acts 
to provide direct patient care. Legal concerns about these 
UAPs abound. 

 One of the first areas of legal concern that arises 
addresses whether these UAPs “practice on the license” of 
the delegator, as the UAP is not a licensed individual. 
Remember, only licensed persons are granted that license 
and only they retain or lose it. A variety of unlicensed per-
sonnel, including orderlies, nursing aides, and clerical 
workers, have functioned in health care institutions for 
years without this question arising. These persons work 
under the auspices and license of the institution, not the 
professional nurse.  Review the concept of institutional 
licensure in  Chapter   11   .  

 Second, the organization must ensure that there are 
adequate resources to ensure sufficient staffing so that pro-
fessional staff members may appropriately delegate patient 
care tasks. Additionally, the corporation is accountable for 
documenting competencies for all staff members providing 
direct patient care and for ensuring that professional staff 
members have access to this competency information 
( ANA, 2008 ). 

 Third, there should be an institutional mechanism 
for consistent and adequate orientation and training of 
UAPs. This is established by nursing administration, tak-
ing into consideration how these persons will provide 
nursing care in the institution and where their services are 
most needed. Patient care responsibilities should be well 
delineated, and UAPs must be taught when to inform 
other personnel of patient data (e.g., vital signs) or untow-
ard happenings. Additionally, nurses should know that 
they have a responsibility to inquire about expected out-
comes, such as asking about the blood pressure readings 
for a patient scheduled to receive potent vasopressor med-
ications or the heart rate in a patient being treated for car-
diac palpitations. 

 Should untoward patient outcomes occur and a 
lawsuit be filed for malpractice/negligence against the 
health care providers, issues that will arise include 
responsible delegation and supervision of UAPs. Pro-
fessional nurses are responsible for the safe delegation 
of tasks, including follow-up, to ensure that delegated 
tasks and procedures were performed and the adequate 
supervision of UAPs occurred. These are the same 
issues that professional nurses face daily and are not 
exclusive to UAPs. 

 For example, in   Ferry v. State of Oklahoma  (2007) , a 
patient had life-long cognitive deficits related to her cere-
bral palsy. Her caregivers knew, or were supposed to 
know, that the patient was not to be left unattended in a 

Delegation thus involves the actual tasks such as taking 
vital signs, walking with the patient for the full length of 
the hallway, or ensuring that the patient receives at least 
1,000 mL of fluid in an 8-hour period. 

 Delegation is not a list of tasks, though, but a responsi-
bility that must be undertaken using critical thinking and 
professional judgment. Elements essential before delegating 
to others include understanding the definition of delegation 
and the need for follow-up. One cannot merely delegate, but 
must ensure that the delegated tasks were performed cor-
rectly. The RN must also understand whether the task is del-
egable according to the state nurse practice act. For example, 
within an individual state some nursing actions may not be 
delegated to unlicensed personnel, such as the required 
assessment of the patient. Even if the task is delegable, con-
sider whether the best course of action might be not to dele-
gate. Although feeding a patient could be delegated to 
another staff member, the RN might decide to do the task 
herself or himself. One reason for this could be to better 
assess how well the patient is able to swallow, or it might be 
the best opportunity the nurse has for effectively teaching 
the patient about proper nutrition and diet restrictions. 

 Before delegating, one should also determine the 
amount of supervision required. Nothing is gained if the 
amount of supervision needed exceeds the time saved by 
delegating the task. For example, if the nurse is unsure that 
the person to whom the task would be delegated can ade-
quately perform the task, then he or she may need to repeat 
the task. One means of preventing such a happening is to 
use the time needed for the task to educate the delegatee or 
ensure that the delegatee receives the proper training 
before being assigned to the hospital unit. 

 The  National Council of State Boards of Nursing 
(1997)  created a list of the Five Rights of Delegation: right 
task, right circumstances, right person, right directions or 
communication, and right supervision and evaluation. 
These five rights of delegation were subsequently adopted 
by the ANA in 2005. 

 Inherent in each of the rights is the concept that 
merely because one can delegate a task does not mean that 
the task should be delegated. The more unpredictable the 
outcome, the less likely it is that a particular task is one that 
can be safely delegated. The delegator must consider all the 
aspects of the delegation, including whether delegating the 
task will ensure the provision of competent and quality 
nursing care.  

  UNLICENSED ASSISTIVE PERSONNEL 

 As management struggles to become more cost-effective 
and provide for better patient outcomes, the issue of 
alternative patient care providers has been addressed by 



 Chapter 16 • Delegation, Supervision, and Patient Advocacy 321

quality physical care, but failed to mention his worsening 
depression, and the supervising staff members did not 
question the nursing aides about the patient’s psychosocial 
status. The patient subsequently committed suicide. 
Though the court said it would be speculation to conclude 
that the patient’s death was directly due to less-than-ade-
quate home health care, it did conclude that the duty to 
supervise delegated tasks extended to more than mere 
physical tasks. 

 Supervision is one of the keys to ensuring that 
proper delegation to UAPs results in positive and compe-
tent patient care. Supervision, according to the  ANA 
(2008) , involves a complexity of actions, including direct-
ing and guiding the person to whom the task is delegated, 
thus ultimately determining the outcome of the task. 
Supervision is interpersonal and goal directed. It requires 
that professional nurses understand their own scope of 
practice, role dimensions, and job descriptions as well as 
the scope of practice, role dimensions, and job descrip-
tions of UAPs, from legal, ethical, and organizational 
perspectives. Supervision involves a thorough under-
standing of the skill sets and contributions that UAPs 
bring to care delivery in all clinical settings. Finally, 
supervision involves an appreciation of the division of 
effort that allows the professional nurse more time to 
attend to the nursing needs of complex patients and 
interdisciplinary collaboration.        

bathtub. When she was left unattended by a treatment 
aide, the patient subsequently drowned. The court found 
that her death was attributed to the aide who did not 
know of this treatment restriction, noting that the task 
was not correctly delegated nor was the aide adequately 
supervised. Similarly, in   Williams v. West Virginia Board 
of Examiners  (2004) , the 1-year suspension of an RN’s 
license was upheld by the state nursing board. The basis 
for this suspension was the inadequate manner in which 
the nurse carried out her responsibility and accountabil-
ity for supervising nonlicensed homemakers working in 
Medicaid clients’ homes. Among the many complaints 
against the individual homemakers were that they were 
absent when they should have been at the clients’ homes, 
that the homemakers failed to complete required in-ser-
vice training hours, and that the homemakers did not 
know what their individual tasks were. Additionally, the 
nurse falsified records, including that the appropriate 
nursing care had been given these clients when she herself 
had no means of knowing what had or had not transpired 
in the clients’ homes. 

 Finally, in   Ditch v. Waynesboro Hospital  (2007) , the 
court held that a health care facility has the responsibility 
to ensure that delegated tasks are consistent with the safety 
concerns of a patient. In this case, a patient was seen in the 
hospital’s emergency center following a stroke. When it was 
decided that she was to be admitted to an acute-care unit, 
the transfer of the patient was delegated to nonlicensed 
personnel. During the transfer procedure, the patient fell 
from the bed, hit her head, and suffered an orbital fracture 
and a closed head injury. She died due to a subdural hema-
toma 3 days later. 

 The court noted that patient safety needs mandated 
that a professional staff person assess the patient before a 
transfer, accurately assessing the individual patient’s safety 
needs, including the need for restraints during the transfer 
procedure. This transfer then should be appropriately del-
egated to personnel who have received adequate instruc-
tions regarding the transfer of the patient and are 
competent to safely transfer a stroke patient from a bed to 
a stretcher. 

 Note that at least one court has held that delegation 
involves more than the physical care of the patient. In 
  Thurston v. Worker’s Compensation Fund  (2003) , the court 
held that the nurse’s aides had a responsibility to report 
both the patient’s physical and psychological needs. In this 
case, nurse’s aides were caring for a home health client who 
had sustained an on-the-job accident that caused serious 
burns and eventually resulted in the amputation of both 
the patient’s arms. Over time, the patient became more and 
more depressed, and his alcohol and drug ingestion 
increased. The home health aides continued to provide 

  EXERCISE 16–2 

 John Jordon, a 62-year-old resident of Happy Dale Nursing 
Home, weighed more than 300 pounds and was 6 feet tall. He was 
developmentally disabled and had lost the use of one leg due to a 
series of cerebral vascular events. His plan of care expressly called 
for two aides to assist him when transferring him from his wheel-
chair to his shower chair. The care plan also called for him to be 
transferred to the shower chair in his room, because the shower 
area was too narrow for the two-person assisted transfer to be 
done there. 

 Despite the care plan and the direction from the profes-
sional nurse in charge, one aide attempted to transfer Mr. Jordon 
from his wheelchair to the shower chair by propping him against 
the wall on his good leg. During this maneuver, the resident lost 
his footing, fell, and injured his good leg. 

 In the lawsuit that followed, the issues of delegation and 
supervision were highlighted. Was the professional staff negli-
gent in allowing nurse’s aides to transfer this resident? Was this 
a delegable task? What implication should the court find in the 
fact that only one aide assisted the resident on this particular 
day? Is there liability in this case and, if yes, who should be 
found liable?  
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could not reasonably be expected before the fact that 
this patient would suffer harm while being left alone, so 
the aide could not be held responsible for her unfortu-
nate injury. 

 Note that this outcome could have been prevented 
if communication had been enhanced between the nurse 
and the aide. The patient would have been more closely 
watched if the aide had communicated this to the nurse, 
and perhaps he would have been more inclined to openly 
communicate if the nurse had not responded so sarcasti-
cally to his request concerning the location of additional 
bath towels. 

 When deciding to use UAPs in patient care units, 
nursing management should consider the following factors: 

    1.   The type of UAP support being planned and 
whether it will be primarily supportive or patient 
care delivery  

   2.   Previous experience and credentials that the UAPs 
need to be eligible for employment  

   3.   Assignment of responsibility for supervising the 
UAPs and whether each of these potential super-
visors understands both the role and limitations 
of UAPs  

   4.   The type of staff mix that will be used in the institution  
   5.   Inclusion of professional and nonprofessional staff in 

work redesign efforts  
   6.   The specific tasks or responsibilities to be delegated  
   7.   The institution’s policies, procedures, job descrip-

tions, and performance evaluations and their match 
with these revised roles and expectations  

   8.   Effective communication of these changes to other 
health care providers in the institution  

   9.   The types of communications to be available for staff 
to make their concerns known  

   10.   The types of evaluations to be done to assess the 
effectiveness of UAPs ( Blouin & Brent, 1995 )   

  Ethical Scenario 16–2 

 A Lack of Supervision 

 The patient was elderly, had been a resident in a nurs-
ing home for some years, and the family had recently 
questioned the quality of their mother’s nursing care. 
She had fallen several times during the past few 
months, primarily when she attempted to transfer her-
self from her bed to a wheel chair or from a wheel 
chair back to her bed. After the resident’s last fall dur-
ing which she sustained injury to both her hips that 
ultimately caused her death, the family filed a lawsuit 
for negligence. 

 Supervision is a means to achieve understood and 
desired goals. Supervision involves appreciation of team-
work, appropriate assignment of duties, assessment of and 
provision for ongoing learning needs of UAPs, and over-
sight of performance with timely feedback to UAPs to 
ensure quality outcomes. 

 Effective supervision strategies when working with 
UAPs include: 

    1.   Know the UAP’s role expectations, competencies, 
strengths, and weaknesses.  

   2.   Allocate sufficient time for supervision, assessing 
performed tasks, opportunities for the UAP to bring 
issues and concerns to the staff nurse, and evaluation 
of the progress of care delivery.  

   3.   Develop and maintain clear channels of communica-
tion, including being available to UAPs as needed.  

   4.   Adhere to patient care and work performance 
standards.  

   5.   Give timely feedback, both positive and negative, 
and make time for sharing formative information 
with UAPs.   

 Professional nurses must also ensure that tasks as 
delegated to UAPs are within a delegable scope of practice 
and that tasks requiring licensure are not delegated to 
UAPs. Once delegated, the nurse must ensure that the 
action was performed correctly. 

 An older case example in which communications 
would have improved the delegation of the task and 
ensured a better patient outcome is   A. O. v. Department of 
Health and Rehabilitation  (1997) . An aide was told by the 
charge nurse to bathe several nursing home patients. He 
bathed one and then helped a second patient into the 
shower chair. There were no towels left where he had 
found them earlier, so he asked the nurse where to find 
more towels. 

 The delegating nurse informed him it was his job, 
not hers, to look for towels. The aide pushed the patient 
back into her room, still in the shower chair with a belt 
secured around her waist. He assumed incorrectly that 
the nurse knew he was looking for towels and would keep 
an eye on the patient. On his return, he found the patient 
on the floor of her room, having sustained a fractured 
wrist. The aide was disciplined by state authority for 
neglect of a patient. 

 The District Court of Appeals disagreed with this 
discipline. Leaving this patient alone for a brief period 
of time is not neglect as defined by the law, the justices 
held. Close monitoring of the patient had not been 
ordered; thus, it was not neglect for the aide to leave the 
patient alone briefly while searching for bath towels. It 
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  GUIDELINES 
 Delegation 

    1.   Remember that merely because a task can be dele-
gated does not mean that it should be delegated. 
Before considering delegating a task, use thoughtful 
decision making and check to see that: 
   a.   There is a low potential for harm to the patient;  
  b.   The delegated task does not entail complex nurs-

ing activity or problem solving;  
  c.   The outcome for the task is highly predictable; and  
  d.   There is adequate RN supervision and opportu-

nity for interactions with the individual perform-
ing the task as well as the patient for whom the 
task is done.    

   2.   Provide clear and specific directions regarding the 
task, ensuring that the plan of care has been individ-
ualized to the patient’s specific needs.  

   3.   Communicate the method of performance to be 
used, including expected outcomes, and ensure that 
the task has been adequately performed. If this is the 
first time the task will be performed, have the delega-
tee demonstrate the performance of the task.  

   4.   Encourage the individual to whom the task is dele-
gated to ask questions as needed, to always follow the 
institution’s established protocols and guidelines, and 
to report all observations and activities to the delega-
tor. Remind the delegatee to seek assistance and fur-
ther direction before proceeding with the delegated 
task as appropriate.  

   5.   As the delegator, ensure that the following: 
   a.   Adequate staffing and other resources needed for 

safe and effective patient care are provided;  
  b.   Follow up on any report of concern for safe staff-

ing or safe practice and take needed steps to cor-
rect any area of concern; and  

  c.   Education concerning delegation is current in the 
institution.     

 Source:  Legal and ethical issues in nursing  (4th ed.), by G. W. Guido, 
2006. Upper Saddle River, NJ: Prentice Hall, Inc.   

 A case that exemplifies the appropriate use of UAPs is 
  Hunter v. Bossier Medical Center  (1998) . In  Hunter,  the physi-
cian’s orders to ambulate a post-operative diskectomy and 
spinal fusion patient were carried out by two nursing aides, 
because it was Sunday and no physical therapists were on 
duty. The two aides had 26 years of experience between them. 

 The patient was assisted in walking to the nurses’ sta-
tion and back up the hall, with one aide assisting him on 
each side. When he was back in his room, one aide held 
him against the wall while the other aide changed the bed 
linens. When he said he felt faint, the aide followed stan-
dard protocol and procedure by leaning the patient against 
her chest and allowing him to slide in a gentle manner to 
the floor. One aide immediately summoned the nurse for 
help, and the other aide took his vital signs, asked him if he 
was all right, and assessed him for external injuries. Then 
the three of them put him back to bed. 

 The physician was promptly notified of the patient’s 
fall, and x-rays were done. There was no evidence that the 
position of the bone graft had slipped. The court ruled that 
this same technique of assisting a patient to the floor dur-
ing ambulation is widely taught to licensed and nonli-
censed personnel and is a proper method for safely assisting 
a patient who is about to fall. The court also noted that it 
was fully documented in the patient’s record that this 
method had been used, apparently successfully averting 
injury to the patient. Thus, even though the patient contin-
ues to suffer back pain, the actions of the nurses were 
appropriate, and there was no liability found on the part of 
the nurses or the hospital. 

 In the testimony at court, it was discovered that a 
lack of nursing leadership prevailed throughout the 
facility. Specifically, this lack of leadership resulted in a 
disorganization of patient care duties, with no specific 
aide assigned the care of any resident. This resulted in 
no one being responsible for ensuring the safety of the 
resident. Neither were there formal reports by aides at 
the end of the shift. Also noted was that the facility did 
not have care protocols for high-fall-risk patients. 

 The scenario well identifies the legal issues 
involved. Address the scenario from its ethical compo-
nents. Which ethical obligations and principles did the 
corporation violate when it failed to ensure the appro-
priate delegation and supervision of care for residents? 
What principles and obligations did the professional 
staff violate when they failed to ensure the appropriate 
delegation and supervision of care for residents in this 
care setting? What are the ethical rights and principles 
from the perspective of the residents?  

  PATIENT ADVOCACY 

 Advocacy concerns the active support of a cause or issue 
that has importance.  Patient advocacy  concerns those 
individuals who defend and speak for such a cause or issue 
for patients in healthcare settings. The American jurispru-
dence system has continually enacted the role of nurses as 
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 The family filed a lawsuit on the patient’s behalf, 
naming the nurses, physicians, and the institution for his 
negligent care. The bulk of the award was paid by the insti-
tution for the negligence on the part of the nurse who 
“popped” the PEG tube and the nurses who failed to coor-
dinate the care by appreciating the gravity of the situation 
and advocating for the physicians to respond in a more 
timely manner. 

 A case that outlined what nurses should do is   Confi-
dential v. Confidential  (2010) . That case concerned a patient 
in the hospital’s ICU who was recovering after radical neck 
dissection and laryngectomy surgery for advanced laryn-
geal cancer. At 8 a.m. on the morning after her surgery, the 
ICU nurse noted that both the patient’s feet were mottled, 
possibility a sign of circulatory problems. The nurse 
promptly contacted the surgeon and reported the patient’s 
new assessment. The surgeon came at noon, assessed the 
patient, and requested a vascular surgeon to consult on the 
case. Two hours elapsed. The nurse called the vascular sur-
geon’s office and was told that he was on his way to see the 
patient. The nurse then contacted the patient’s family physi-
cian, who ordered arterial Doppler studies. 

 The vascular surgeon finally arrived at 8 p.m. By 
then the patient’s circulation had been so compromised 
that the patient needed to have bilateral above-the-knee 
amputations. The jury ruled that the nurse and the hospital 
were not liable for the injury caused to the patient. The 
nurse had monitored the patient, communicated with phy-
sicians, and did all that she could to see that the patient 
received appropriate and competent care. 

   Estate of Hamrick  similarly illustrates how one can 
be an effective patient advocate. At 5:20 p.m., a patient 
came to the emergency center, stating that he was having 
severe chest pain and feelings of heaviness, weakness, and 
dizziness. The physician ordered a cardiology consult, a 
chest computed tomography (CT) scan, and a Heparin 
drip. By the time the results of the CT scan arrived in the 
emergency center around 10:30 p.m., the only nurse on 
duty was a licensed practical nurse (LPN). She did not 
understand the CT results, so she phoned one of the regis-
tered nurses working in the critical care unit and read the 
results to this second nurse over the phone. Once informed 
of the dire seriousness of a possible aortic dissection indi-
cated by the CT report, the LPN made arrangements to 
have the patient transferred to the critical care unit. 

 The LPN then made a series of phone calls to the 
emergency center physician, the cardiologists on call, and 
the cardiovascular surgeons on call. Some of these physi-
cians were in house and some at home, all of whom seemed 
to think it was some other person’s, a different service’s, or 
another specialty’s problem. The patient coded at 3:42 a.m. 
and was pronounced at 4:06 a.m. 

patient advocates through multiple court decisions, thus 
creating the legal duty of nurses to serve in this role. Recent 
court decisions include   Alvarez v. Sherman  (2009) ,   Carroll 
v. University Medical Center  (2011) ,   Christus-Spohn Health 
System v. Cervantes  (2011) ,   Confidential v. Confidential  
(2010) ,   Confidential v. Confidential  (2011) ,   Estate of Ham-
rick v. Ferguson  (2009) ,   Estate of Vissicchio v. CSC Enter-
prises, Inc.  (2011) ,   Hollister v. NW Association  (2010) , 
  Maldonado v. Mt. Sinai Hospital  (2010) ,   Mathis v. United 
States  (2011) ,   Nexion Health v. Taylor  (2009) ,   Norwood v. 
Medina  (2010) ,   Ogle v. Hancock Regional Hospital  (2010) , 
  Powe v. Boger  (2008) ,   Renaissance Healthcare v. Swan  (2011) , 
  Rettger v. UPMC  (2010) , and   Weatherford Texas Hospital v. 
Riley  (2011) . 

 Court cases have concluded that nurses both fail to 
advocate as well as serve as role models for how to advo-
cate. For example, in   Confidential v. Confidential  (2011) , a 
23-year-old was admitted to the emergency center follow-
ing a motorcycle accident in which he had received servi-
ous injuries. He did not require surgery, but was 
hospitalized in the intensive care unit (ICU) for 22 days, 
during which time he had a tracheostomy performed and a 
percutaneous endoscopic gastrostomy (PEG) tube inserted. 
He was then transferred to a general medical-surgical unit. 

 The second day after being on the medical-surgical 
unit, the nurse caring for the patient heard a loud “pop” 
sound as she attempted to flush the PEG tube. This same 
“pop” was heard by the family visiting the patient, though 
its occurrence was not charted in the patient’s medical 
record. Vital signs taken after this event showed a 
decreased blood pressure reading and an increased heart 
rate, which was reported to the on-call surgeon. He 
ordered a cardiology consult, which the nurse requested, 
but never followed up to see that the cardiologist actually 
came to assess the patient. 

 Early the next morning, the nurse again called the 
surgeon to report the patient’s abdominal pain and an 
increased heart rate. She also informed the surgeon that no 
cardiologist had seen the patient. Two hours later, she again 
called the cardiologist, who ordered medications for the 
patient and a transfer to the cardiac care unit. A few hours 
later, the cardiologist and the surgeon together assessed the 
patient. The patient was transferred back to the ICU; upon 
admission, the ICU nurse called the hospitalist to report a 
heart rate of 180, but the hospitalist took 2 hours before 
coming to the ICU to evaluate the patient. 

 The patient continued to deteriorate; he coded late 
that afternoon and was successfully resuscitated. He was 
transferred to the operating room, where it was discovered 
that the PEG tube was “free-floating” in the abdomen, and 
that there was widespread sepsis. The patient has remained 
in a comatose state since that surgery. 
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death was a broken neck that had not been diagnosed on his 
previous admission to the emergency center. 

 During the trial, the emergency center’s records were 
reviewed. The nurse’s assessment notes indicated that the 
patient had complaints of pain rated as a 8 to 9 on a pain 
scale of 1–10. He needed assistance in walking to the bath-
room, getting up from the commode, and putting on a hos-
pital gown. There was no indication that the nurse had 
assessed for signs of a spinal trauma before removing the 
restraints that had been applied at the scene of the accident 
to keep the patient’s head and cervical spine immobile. 
Additionally, the court noted that the nurse had not advo-
cated for follow-up scans, a transfer to a higher-level trauma 
center, a full medical work-up before discharge, or against 
the patient’s discharge even though he remained in consid-
erable pain with a recent history and signs of a serious 
injury. The court concluded that the nurse’s failure to advo-
cate for this patient led directly to his discharge from the 
emergency center with an undiagnosed cervical fracture. 

 At trial, the court noted that the patient’s medical 
record contained notations of a long series of calls and 
follow-up calls by the emergency center LPN to get some-
one to come see the patient and do whatever needed to be 
done for him. The jury found no liability on the part of the 
nurse and the institution, noting that the LPN had acted 
properly and promptly to secure needed medical assis-
tance for this patient. 

 The court in  Powe  limited the extent to which nurses 
and institutions must advocate for patients. The case con-
cerned a patient admitted for congestive heart failure. He 
was admitted to the ICU following a procedure to aspirate 
a large quantity of fluid from his chest. In the ICU, he has 
orders for a diuretic intravenous (IV) drip to continue to 
remove excessive fluid. The patient’s nurse and a hospital 
resident physician contacted the patient’s attending physi-
cian several times to report that the patient had very low 
blood pressure; both of these individuals encouraged the 
attending physician to discontinue the diuretic drip. The 
patient’s attending physician attributed the low blood pres-
sure to the congestive heart failure, and saw no justification 
to change the patient’s orders. 

 The patient subsequently coded and was unable to 
be successfully resuscitated. At autopsy, it was deter-
mined that the patient had internal bleeding into his 
abdomen, a condition that his attending physician had 
completely missed. The family then filed a lawsuit for 
negligence against the attending physician, the nurse, 
and the institution. 

 At trial, the patient’s expert witness faulted the nurse 
for not advocating for the patient when she failed to con-
tact her supervisor to call in other physicians to rule out 
the possibility that other medical diagnoses might account 
for the patient’s low blood pressure that the nurse who was 
closely monitoring the patient’s blood pressure was obtain-
ing. The court noted that a nurse has a legal duty to advo-
cate for the patient only when the patient’s working 
diagnosis itself indicates that inappropriate action is being 
taken or appropriate measures are being ignored. It is 
incorrect to say that a nurse’s duty to advocate can be used 
to open the deeper pockets of the hospital any time a physi-
cian does not timely diagnose a patient. 

 Nurses do, though, have a duty to adequately assess 
the patient so that they can correctly advocate for the patient. 
 Mathis  concerned a patient who was admitted to the emer-
gency center following a roll-over accident in which he was 
ejected from the bed of a pick-up truck. He was taken to the 
hospital shortly after midnight and examined by both the 
emergency center nurse and the emergency center physi-
cian. He was evaluated and discharged at 5:30 a.m.; at 6:45 
a.m., he collapsed and was again transferred to the same 
emergency center, where he died at 9:26 a.m. The cause of 

  Ethical Scenario 16–3 

 Advocating in a Timely Manner 

 Mr. C., a pleasant 66-year-old gentleman hospitalized 
for chronic obstructive pulmonary disease and renal 
insufficiency, experienced a run of tachycardia that 
lasted about 30 seconds. Urged to take a few deep 
breaths, the tachycardia subsided and the patient’s 
blood pressure returned to normal. The nurse contacted 
the patient’s attending physician, who ordered a cardiol-
ogy consult. When contacted, the cardiologist stated he 
would see the patient when he made rounds on that 
unit, which would be in the next few hours. No medica-
tions or additional laboratory blood tests were ordered. 

 Before the cardiologist came to see Mr. C., the 
patient experienced two additional runs of tachycardia, 
one lasting 35 seconds and the second 48 seconds. Each 
time, he took some deep breaths, the heart rate slowed 
to normal, and his blood pressure readings before and 
after the rapid heart rate were essentially the same. The 
nurse, knowing that the cardiologist would eventually 
see this patient, continued to closely observe the patient, 
but did not recontact the cardiologist. 

 Did the nurse serve as a true advocate for the 
patient in this situation? From an ethical perspective, 
did she violate the ethical principles due Mr. C.? If yes, 
which of the ethical principles were violated? Would 
these ethical principles be different if her failure to act 
in a more timely manner had resulted in permanent 
harm to the patient?  
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to understand that a safe vaginal delivery might not be pos-
sible. Additionally, the patient’s expert witness noted that 
vacuum extraction and forceps are contraindicated in a 
patient with a dysfunctional labor, arrest of descent, and a 
narrow pelvis. The nurse should have conferred with the 
physician and her charge nurse, then implemented the hos-
pital’s chain of command on the issue of whether to con-
tinue with a vaginal birth.        

 Several legal cases have also found that nurses fail to 
follow the hospital chain of command in advocating for 
the patient’s welfare. Five recent lawsuits, including three 
concerning obstetrical care, serve to illustrate this failure. 
In  Renaissance Healthcare,  the patient’s right internal iliac 
artery was nicked during a lumbar laminectomy and dis-
kectomy surgery. The surgeon failed to notice the small 
cut in the artery, the surgery was completed, and the 
patient was sent to the hospital’s postanesthesia care unit 
(PACU). The patient’s blood pressure was 80/50 when she 
left the operating arena and was 88/31 upon admission to 
the PACU. Her heart rate on admission was 121, her skin 
was pale, and her abdomen was swollen to the extent that 
she resembled a woman in the late stages of pregnancy. 
The patient died from hypovolemic shock shortly after her 
admission to the PACU. 

 At trial, the nurses were faulted for failure to recog-
nize the signs and symptoms of hypovolemic shock and to 
serve as patient advocates. Specifically, the court faulted 
the nurses for not recognizing that the low blood pressure, 
rapid heart rate, paleness, and swollen abdomen were obvi-
ous signs that the patient was hypovolemic, and immedi-
ately informing the surgeon of the need for rapid infusion 
of intravenous fluids and additional surgery. In the event 
that the surgeon refused to come and see the patient, the 
nurses had a further duty to institute the hospital chain of 
command by alerting their supervisor to have another sur-
geon or the anesthesiologist respond. 

 A second case , Weatherford Texas Hospital  presented 
a similar outcome. In that case, the expectant mother was 
already in labor when she arrived at the hospital at 10:00 
p.m. By 1:30 p.m. the next afternoon, the labor and delivery 
nurse noted in the patient record that the mother was com-
pletely dilated, but that the infant was not descending 
despite an adequate pushing effort by the mother. The 
obstetrician then attempted to use a vacuum extractor to 
assist the infant’s descent. When these efforts failed, the 
obstetrician then used forceps to grasp the infant’s head 
and allow for the delivery of the baby. The infant was ulti-
mately transferred to a tertiary care facility with multiple 
cranial injuries. 

 At trial, the court faulted the nursing care of this 
patient and infant. A labor and delivery nurse is expected 
to review the prenatal records for any issues and correlate 
these findings to the labor and delivery process. The nurse 
should understand the significance of protracted labor, 
particularly in light of the fact that this patient had docu-
mented concerns about the mother’s pelvis in relation to 
the size of the fetal head (cephalopelvic disproportion). 
That fact should have alerted the labor and delivery nurse 

  EXERCISE 16–3 

 The mother-to-be was 36 weeks pregnant when she came to the 
hospital for delivery; she had received her prenatal care at the 
same institution. Her membranes had ruptured earlier that 
morning. The nurses fully assessed the patient, informed the 
obstetrician that the patient was now in early labor, and 
requested an order for antibiotics as a precaution against a pos-
sible strep infection. 

 The obstetrician gave orders for the standard care of a 
maternity patient, but did not order any antibiotics. The mother 
had an uneventful delivery, but her new daughter developed a sig-
nificant strep infection after being discharged from the hospital, 
and the daughter was subsequently admitted into the neonatal 
intensive care area for several days. 

 The family sued the obstetrician, the nursing staff, and the 
hospital for negligence. How should the court rule on the issue of 
patient advocacy?  

 The third case example is  Alvarez . Here the hospi-
tal’s labor and delivery nurses failed to call the obstetrician 
and insist that he come to the hospital when their standard 
nursing interventions failed to change the non-reassuring 
monitor tracings being depicted. The nurses had tried 
repositioning the patient and increasing the patient’s oxy-
gen flow. When the infant was finally delivered, he suf-
fered major brain injuries and is now an 8-year-old child 
who suffers from spastic quadriparesis, requires a perma-
nent feeding tube for nutrition and hydration, and has 
impaired vision. 

 The trial court noted in their decision that if the 
nurses were unable to reach the obstetrician or if he had 
refused to come in for an emergency delivery, they should 
have contacted their supervisor and initiated the hospital 
chain of command so that a physician could have been 
timely contacted and appropriate decisions made. 

 The court in  Maldonado  also determined that fol-
lowing the hospital chain of command would have pre-
vented an unborn infant’s death and initiated a needed 
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cesarean section before the fetus had expired. In this case, 
the nurse determined that the mother’s contractions were 
coming too closely together, so she stopped the Pitocin 
drip at 3:20 a.m. The fetal heart rate then became tachy-
cardic and variable decelerations were noted, a pattern 
that was continued over the next 2 hours. At that time, the 
obstetrical resident ordered the Pitocin restarted. The 
nurse later admitted at trial that she knew not to restart 
the Pitocin, but she went ahead and reconnected the Pito-
cin drip. She further admitted that she knew she should 
have alerted her supervisor, so that the supervisor could 
initiate the hospital chain of command and a more senior 
resident or physician could have reviewed the monitor 
tracings and ordered the appropriate medical interven-
tions for this patient. 

 The final case concerning failure to access the insti-
tution’s chain of command is  Rettger.  This case concerned a 
24-year-old patient who was diagnosed with an aggressive 
brain tumor that could only be treated surgically. The 
patient’s pupils were uneven, and the patient was in consid-
erable pain. He was admitted to the neurosurgical service, 
started on pain and antiseizure medications, and scheduled 
for surgery the following morning. 

 During the evening after he was admitted, the 
patient’s nurse was new to the service, having just com-
pleted her orientation period. She was the most senior 
member of the nursing staff for that overnight shift. At 
1:00 a.m., she wrote a progress note that stated the patient’s 
left pupil was fixed and dilated. She phoned the neurosur-
geon at that time to report the fixed and dilated pupil. The 
neurosurgeon would later testify at trial that he had 
received a phone call from this nurse, but only to report 
that the patient’s pupils were not equal, which was no 
change from earlier in the evening. 

 Nothing further was done for the patient until 6:00 
a.m. when both of the patient’s pupils had become fixed 
and dilated. The patient immediately was transported to 
surgery, but the surgeons were unable to save his life. The 
immediate cause of death was brainstem herniation from 
excessive intracranial pressure. During the surgical proce-
dure it was discovered that the patient did not have a glio-
blastoma as previously suspected, but rather he had a 
rapidly growing brain abscess. 

 The institution had a procedure in place, allowing a 
nurse to call a “Condition C.” This procedure allowed the 
nurse to obtain immediate assistance from an in-house 
physician for a patient whose condition was perceived by 
the nurse to have become critical. The institution also had 
a policy requiring the nurse to access the nursing chain of 
command when the nurse caring for the patient believed 

  GUIDELINES 
 Patient Advocacy 

    1.   Assess the patient as completely as possible, noting 
signs and symptoms of the presenting diagnoses as 
well as other possible diagnoses. Compare these 
findings with the patient’s medical record as well as 
with verbal reports received from other interdisci-
plinary health care members concerning the patient’s 
condition and treatment.  

   2.   Promptly report any variations in the patient’s cur-
rent condition that are different from what was 

  EXERCISE 16–4 

 After the CT scan revealed a mass in the patient’s colon, it was 
decided that the patient required immediate surgery. He was 
transported to the surgical suite, and anesthesia began at 9:30 a.m. 
A general surgeon began the case and soon determined that a 
colorectal surgery specialist was needed due to the intricacies of 
the tumor itself. At 12:30 p.m., the colorectal surgeon came to 
assist the general surgeon with this complicated case. 

 At 4:30 p.m., one of the nurses in the operating arena 
voiced her concern that the patient had been in a lithotomy posi-
tion for a number of hours and should be prepositioned. The sur-
geons acknowledged the nurse’s concerns, but did not change the 
patient’s positioning. At 10:40 p.m., the colorectal surgeon fin-
ished the case. It was then discovered that the patient had no 
pulse in either of his legs. Circulation soon resumed in the right 
leg, but not the left leg. A left below-the-knee amputation was 
performed the following week. 

 The patient filed a lawsuit for negligence, naming the sur-
geons, nurses, and the institution for the negligence that had 
caused the need for the left leg amputation. How should the 
court rule on the cause of action? Did the nurse fulfill the role of 
patient advocate or were the nursing staff liable for the patient’s 
untoward complication?  

that the patient’s safety and well-being were being com-
promised by the attending physician’s failure to act. If the 
nurse had informed the neurosurgeon that the patient’s 
pupil had become fixed and dilated, as she would later tes-
tify in court, and the neurosurgeon did not act on this new 
information, then she was accountable for not initiating 
the “Condition C” procedure or accessing the nursing 
chain of command. The court upheld a $2.5 million dollar 
award to the family.        
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cerns to whom tasks are delegated, assuring that nursing 
care tasks are evenly distributed so that patient out-
comes are met while not overburdening any one mem-
ber of the health care team or treating one more 
favorably than another. Fair selection involves monitor-
ing the number and quality of delegated tasks so that 
tasks are fairly shared while challenging and stimulating 
the growth of each individual employee. Fair selection 
involves ongoing communications, individual develop-
ment plans, and accurate and up-to-date performance 
appraisals. This concept also assures that all members of 
the health care team share tasks as equally as possible, 
including the delegation of less favorable tasks and 
patient assignments. 

 A third issue concerns the safety and physical 
needs of patients, ensuring not only that nursing care 
tasks are fairly distributed, but that the driving force 
remains the best possible outcome for the patient. This 
ethical concern acknowledges the importance of viewing 
ethical concerns from two separate perspectives, patient 
and health care provider, and balancing these concerns 
appropriately. 

 Finally, ethics mandate that an examination of the 
delegation and supervision processes occur on a daily 
basis. Nurse-managers must be cognizant of the fact that 
delegation and supervision are always ongoing processes 
and are much more than the mere assignment and follow-
up of tasks. The delegator must constantly be aware of the 
criteria being used to delegate nursing care tasks, ensuring 
that they are delegated appropriately and fairly, according 
to agency policy, and allowing for individual development 
and growth. This re-examination also involves follow-up 
on providing necessary feedback to employees. Check 
points should be established to measure progress toward 
individual goals, and timely performance evaluations 
should be completed. 

 Ethical issues also compound the area of patient 
advocacy.  Lachman, Murray, Iseminger, and Ganske 
(2012)  reminded nurses that patient advocacy mandates 
that nurses both support and protect patients and that to 
accomplish these obligations one needs moral courage. 
They defined moral courage as “the willingness to stand 
up for and act according to one’s ethical beliefs when 
moral principles are threatened, regardless of the per-
ceived or actual risks” (Lachman et al., 2012, p.  24 ). 
Inherent in this process are the need for organizational 
structures that support moral courage, peers who both 
understand and support colleagues when they encounter 
situations that require moral courage, and support for 
nurses when they refuse to accept unethical situations in 
the workplace.   

anticipated based on the medical record or others’ 
verbal reports. Note subtle changes as well as 
more obvious changes in the patient’s condition 
or mental status.  

   3.   Contact the appropriate health care providers if 
there are significant changes in the patient’s condi-
tion. If these individuals do not respond in a 
timely manner, follow up with additional phone 
calls or pages.  

   4.   Document what actions you have taken and the 
response to these actions. For example, note what 
was said to the physician, what orders were received 
and initiated as well as any follow-up if needed.  

   5.   Speak up if there is a situation that could potentially 
harm a patient or prevent the patient from receiving 
the best possible care. Question the need for addi-
tional medications or treatments, such as prophylac-
tic antibiotics for patients whose conditions make 
them more susceptible to infection, if such would 
prevent patient harm.  

   6.   Remember to use the institution’s chain of command 
or other internal procedures if timely intervention 
does not occur. While the individual nurse may not 
be able to contact additional physicians or services, 
nursing supervisors and nurse-managers know how 
to initiate these actions.  

   7.   Assist other staff members as needed to ensure to 
appropriate care for the patient. One nurse may need 
to stay with the patient while another nurse secures 
needed emergency medications or phones the 
attending physician.     

  ETHICAL CONSIDERATIONS 

 Ethical issues that arise with delegation and supervision 
are multiple. A primary issue concerns the differences 
between delegating versus “dumping” of needed tasks. 
Delegation has a specific framework, enabling the dele-
gator to delegate tasks while taking into consideration 
the best possible outcomes from a patient perspective, 
matching the best person to accomplish the delegated 
tasks, and continually developing the potential of all 
members of the team. Dumping generally is seen as the 
handing off of tasks that a nurse-manager or staff nurse 
does not want to accomplish or is not interested in com-
pleting. Dumping is not a process, nor is it a reciprocated 
relationship. Ethically, dumping does not allow for 
respect of the person or justice. 

 A second ethical issue concerns what might best 
be described as a fair selection process. This issue con-
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     Summary 

   •   Delegation is the transfer of responsibility for the 
performance of an activity from one individual to 
another while retaining accountability for the 
outcome.  

  •   Delegation is accomplished through a delegator and 
a delegatee.  

  •   Assignment is the downward or lateral transfer of 
both the responsibility and accountability for an 
activity from one individual to another, generally 
among licensed staff members.  

  •   In both delegation and assignment, supervision, 
defined as the active process of directing, guiding, 
and influencing the outcome of an individual’s per-
formance of an activity, is vital.  

  •   Supervisors become potentially liable depending on 
the degree of knowledge one has about another’s abil-
ity to perform competently.  

  •   Effective discipline, which is a part of the supervi-
sor’s role, helps persons perform at their best, 
improving in areas in which their performance 
requires improvement and ensuring an acceptable 
level of competent productivity.  

  •   When delegating, remember that only tasks and 
procedures may be delegated, not the entire nursing 
process.  

  •   Critical thinking, professional judgment, and effec-
tive communications are hallmarks of delegation.  

  •   Case law gives direction on patient advocacy, noting 
what behaviors to avoid and also how to successfully 
serve as a patient advocate.  

  •   Ethical issues that exist in delegation, supervision, 
and patient advocacy include fair selection, delegat-
ing versus dumping, and using moral courage when 
advocating for patients.    

  Apply Your Legal Knowledge 
   1.    How has the role of delegation changed in the time period 

between the mid-1980s and now?   
   2.    What types of liabilities have surfaced to make the entire concept 

of delegation and supervision so significant in nursing today?   
   3.    Are there circumstances where a professional nurse both del-

egates and assigns tasks at the same time?   

   4.    How does the concept of effective discipline assist in prevent-
ing potential legal liability?   

   5.    What are the behaviors and characteristics of an effective 
patient advocate?    

  YOU BE THE JUDGE 
 A licensed practical nurse (LPN) employed by a nursing person-
nel agency worked one evening shift at the Veterans Administra-
tion Hospital in a major city. She cared for a patient who had 
recently undergone hip replacement surgery. Since his surgery, 
the patient had consistently spiked significant temperatures, and 
his temperature generally responded well to oral Tylenol, 500 mg, 
2 tablets, every 4 hours as needed. The change nurse explained 
to the LPN that the patient was to continue on vital signs every 
4 hours, including temperatures, and that he was to be medicated 
if his fever increased, even if only at low-grade levels. 

 During the evening that she worked, the LPN obtained the 
patient’s temperature at 4 p.m. and again at 8 p.m. He had a low-
grade fever at the 4 p.m. hour and his temperature had risen to 102 
degrees orally at 8 p.m. At both intervals, the LPN administered 
Tylenol as ordered. The charge nurse did not assess the patient 
during the evening, nor did she inquire about the patient’s condi-
tion. The nurse caring for the patient at midnight noted that his 
temperature was still elevated (102.4 orally). When notified, the 
attending physician ordered blood cultures, additional treatment 
for his ever-increasing fever, and a change in antibiotic therapy. 

 Despite this aggressive therapy, the patient developed a 
fatal septicemia and the patient’s family sued for wrongful death. 
At trial, the court determined that the charge nurse had been der-
elict in her duty to supervise this patient and assessed partial lia-
bility against the LPN and the charge nurse. 

  QUESTIONS 

   1.    Did the nurse manager have a responsibility to supervise the 
care of the patient?   

   2.    Was the care of this patient appropriately assigned to the LPN 
by the charge nurse or could the charge nurse have more 
appropriately delegated the care of the patient?   

   3.    If the charge nurse assigned the care of the patient to the 
LPN, did she retain any supervisory responsibility that would 
result in her liability in this case?   

   4.    How do the principles associated with delegation and super-
vision figure into this case?   

   5.    How would you decide this case?     
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   2.   Describe the unique nature of the care of psychiatric 
and vulnerable patients.  

   3.   Differentiate two types of restraints, including the 
nursing management of the restrained patient.  

   4.   Describe the nurse’s responsibility in medication 
errors and the six means to avoid such errors.  

   5.   Analyze the potential liability for nurses when using 
technological advances and specialized equipment.  

   6.   Compare and contrast the nurse’s responsibility for 
assessing, monitoring, and communicating in clinical 
settings, including: 
   •   failure to listen to and communicate with patients  
  •   communicating with culturally and ethnically 

diverse individuals    
   7.   Discuss selected ethical issues that arise in acute care 

nursing settings.   

     PREVIEW 

 This chapter concerns legal issues as they pertain to 
nurses practicing within acute care settings, 
performing daily more highly skilled tasks and having 
responsibility for increasingly more acutely ill 
patients. No longer are sophisticated machines and 
technologies seen only in critical care areas, step-
down units, or emergency centers. Patients in 
general medical and surgical units and in clinical 
settings may have a variety of machines, devices, 
and other highly technological assists. Thus, 
employees who work in acute care settings are 
encountering the need for greater skills and facing 
potentially more liability. This chapter addresses 
issues arising within acute care settings, giving 
guidance on competent, quality health care delivery.  

  After completing this chapter, you 
should be able to: 
   1.   Describe the changing health care environment that 

has created increased responsibility for staff nurses.  

 Nursing in Acute Care Settings 

    Seventeen 

  KEY TERMS 
  failure to adequately assess, 

monitor, and 
communicate  

  medication 
errors  

  patient safety  

  psychiatric and 
vulnerable patients  

  restraints  

  suicide prevention  
  technology 

and equipment    



332 Part 5 • Impact of the Law on Nursing in Selected Practice Settings

 A second way of addressing this issue is better under-
standing of the possible interventions that assist in diffus-
ing anger and hostility. Spend additional time, not less 
time, with such patients, conveying that they are impor-
tant. Attempt to understand their anger, but do not become 
part of it by showing hostility in return. Speak calmly and 
rationally. Respect patients’ autonomy by addressing their 
concerns and ensuring that these patients are educated 
about their condition, what to expect from treatments and 
interventions, and alternatives to treatment. Continue to 
practice patience. 

 Know the institution’s policy on dealing with violent 
patients, and defuse the situation according to the policy. 
The institution should have a policy of zero tolerance for 
violence in the workplace. Attend seminars on preventing 
violence in the workplace, and practice techniques for 
defusing such situations. Document the patients’ com-
plaints or noncompliance and interventions taken to 
resolve the situation. Consult with colleagues about the 
best approach to take, and ensure that the entire health care 
team is reinforcing the approach selected. 

 Should patients have a serious violent episode, follow 
these simple rules: 

    1.   Ensure a safe atmosphere by positioning oneself at 
least four arm lengths away and to the side of 
patients, so that the nurse’s egress is not blocked by 
the patient. Such positions serve to ensure that the 
patients do not feel threatened and that the nurse has 
a means of safely exiting the room if needed.  

   2.   Keep hands in sight and maintain eye contact.  
   3.   Avoid touching, pointing, challenging, or interrupt-

ing the patient. Continue to speak calmly, softly, and 
rationally.  

   4.   Address the patient by name.  
   5.   Request permission to ask questions and listen 

intently as the patient responds.  
   6.   Acknowledge the patient’s feelings, and express 

understanding without assigning blame.  
   7.   Show empathy and offer solutions that address the 

patient’s concerns.  
   8.   Remain calm and professional ( Bartlett & Rehmar, 

1997 ;  Tarizan & Marco, 2008 ).    

  PSYCHIATRIC AND VULNERABLE PATIENTS 

 Patients with serious mental illnesses continue to challenge 
even the most experienced nurses. Because these patients 
are not necessarily hospitalized in dedicated psychiatric 
settings, nurses in all acute care settings must know how to 
recognize patients with psychiatric or emotional distur-
bances and how to meet their specific nursing needs. 

     ACUTE CARE NURSING 

 Nurses working in acute care settings must assume respon-
sibility and accountability for patient care that requires 
knowledge of complex illnesses and use of highly sophisti-
cated machinery. 

 Nurses can best avoid potential liability by giving safe 
and competent nursing care, while recognizing potential 
problems, identifying the risk areas in individual practice set-
tings, and remaining current in new technology, evidence-
based practice, and the latest institutional policies and 
procedures. This chapter explores some of the more fre-
quently encountered challenges for nurses working in 
acute care settings.  

  PATIENT SAFETY 

 One of the most important responsibilities of nurses 
remains that of ensuring  patient safety  needs. The now 
classic study by the  Institute of Medicine (2000)  brought 
the overwhelming significance of patient safety needs to 
the attention of the nation as well as to members of the 
health care team, noting that annually more than 7,000 
patient deaths occur because of medication errors. This 
responsibility for patient safety includes protecting patients 
from falls, protecting patients from injuring themselves or 
others in the clinical setting, ensuring that medication 
errors do not occur, and protecting patients from faulty 
equipment or unsafe conditions. 

 Given the complexities of individuals and society, 
increasing numbers of nurses are encountering violence in 
the workplace settings, including greater numbers of hos-
tile and angry patients. Such patients exist in all areas of 
nursing, especially in those areas of health care settings 
that provide emergency and psychiatric care ( Workplace 
Violence, 2012 ;  Workplace Violence against Emergency 
Nurses, 2011 ). Patients in these care settings may have 
unrealistic expectations of their treatment plans and may 
be described as hostile, angry, belligerent, aggressive, or 
noncompliant. Although nurses have often described these 
patients as merely “difficult” and “challenging,” such 
patients also present a safety hazard and increase the 
potential of liability for the nurses who care for them. 

 One way to begin to address the issue of workplace 
violence is through state legislation to establish programs to 
protect health care workers from acts of violence. As of 
April 2012, 20 states have enacted or adopted state initiatives 
to prevent workplace violence. These states are Alabama, 
Arizona, California, Colorado, Connecticut, Hawaii, Illinois, 
Maine, North Carolina, Nebraska, Nevada, New Jersey, New 
Mexico, New York, Oklahoma, Oregon, Vermont, Virginia, 
Washington, and West Virginia. 
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 Older patients are more likely to commit suicide 
than are younger patients, although younger patients may 
be more verbal. Women make more suicide attempts, but 
men, by a two-to-one ratio, are more likely to succeed in 
their attempts. Most patients who commit suicide have a 
previous history of suicide attempts or prior hospitaliza-
tion for self-destruction (WHO, 2006). 

 Once identified, nurses have a legal responsibility to 
protect the patient. The court in   Rio Grande Regional Hos-
pital v. Villarreal  (2010)  held that a hospital and its staff 
must exercise reasonable care to protect suicidal patients 
from self-harm. The patient, admitted to the facility’s 
telemetry unit for monitoring of his heart rate and rhythm, 
had been awake all night, pacing the hallways despite hav-
ing received Xanan and Ambien. At 5:00 a.m., he told the 
nurse he wanted to shower, even though he had twice 
showered since noon the day before. He also requested a 
razor so that he could shave the chest hairs around the elec-
trocardiograph leads. The nurse gave him the razor, then 
failed to check on him before her shift ended. 

 At 7:30 a.m., another nurse became concerned about 
the patient when she entered the patient’s room, found his 
bed empty and the breakfast tray undisturbed. She found 
the bathroom door locked from the inside. When the door 
was finally opened over an hour later, the patient was dis-
covered to have cut himself repeatedly with the razor and 
bled to death. At trial, the nurse testified that she knew she 
should have checked on the patient, but never did so. 

   McKinnis v. United States  (2008)  concerned a 56-year-
old veteran who was admitted to a veterans hospital follow-
ing an overdose of heroin and cocaine, stating that he was 
having suicidal and homicidal thoughts. He began treat-
ment for alcoholism and paranoid schizophrenia. 

 For more than 6 months, the patient received inpa-
tient psychiatric and substance-abuse treatment at the 
facility, and then was phased into a transitional residential 
setting, where he was allowed to leave the facility in antici-
pation of discharge into the community. After 6 months in 
this transitional setting, he was abruptly discharged. 

 The patient was given a 1-month supply of medications 
and his personal belongings. He returned to the emergency 
room 2 hours after discharge, intoxicated and requesting to be 
readmitted. He was told to go and find a shelter. He sat in the 
emergency center waiting area for 7 hours until a security 
guard found him unconscious and slumped over in his chair. 
He had committed suicide by ingesting the entire 1-month 
supply of medications. 

 The court accepted the expert witness’s testimony 
that the standard of care for such an individual requires 
securing a safe environment for the individual where he 
can feel safe and cared for and has the opportunity to bond 
with other people. Additionally, such an individual would 

Remember that caring for these  psychiatric and vulnera-
ble patients  presents unique issues, and nurses must know 
what legal risks are involved and how to minimize them 
while maximizing nursing care. 

 The law has long recognized psychiatric patients as 
part of the group of vulnerable persons, along with chil-
dren, the elderly, the imprisoned, and the mentally chal-
lenged. Persons falling within the category of vulnerable do 
so because they often are unable to recognize their unique 
circumstances, and, because they frequently are unable to 
speak for themselves, they cannot assert their rights in 
health care settings. Several issues arise with these patients. 

  Suicide Prevention 

 Nurses have obligations related to  suicide prevention  .  Not 
all self-destructive and depressed patients will be hospital-
ized in psychiatric units, and some patients respond to hos-
pitalization with depression and suicidal thoughts, 
particularly the elderly, the recently anesthetized, and 
selected postpartum patients. The 2012 National Patient 
Safety Goals, published by The Joint Commission, have 
identified a major goal to determine which patients are 
most at risk to attempt suicide as the patient is first admit-
ted to an acute care setting, be it a psychiatric or a nonpsy-
chiatric facility ( The Joint Commission, 2012 ). 

 Nurses should listen carefully to comments spoken by 
patients, because nearly all suicidal patients have some 
ambivalence and give some warning clues before self-destruc-
tive behavior is evident. Once identified as a potentially sui-
cidal or self-destructive patient, the duty of care owed the 
patient increases, as the foreseeable consequences of not 
meeting the duty of care required are obvious. Identification 
of such patients offers nurses the opportunity to counsel 
them, alert psychiatric clinical nurse specialists or psychiatric 
interveners that these patients are at risk for self-destruction, 
and implement precautions while they are recovering. Above 
all, the nurse should treat these patients and their families 
with concern, consistency, and caring behaviors. 

 Nurses should have an understanding of which 
patients are more likely to become self-destructive. The 
majority of people who commit suicide have a diagnosable 
mental disorder. Mental disorders that increase suicidal 
risks include all forms of depression, personality disorders, 
schizophrenia, alcohol abuse, and organic mental disor-
ders, with major depression and alcohol abuse being the 
most common psychiatric disorders associated with com-
pleted suicide ( World Health Organization [WHO], 2006 ). 
Physical illnesses most often associated with suicide 
include central nervous system disorders, chronic pain, 
autoimmune disorders, cancer, renal failure patients on 
dialysis, and patients with peptic ulcers (WHO, 2006). 
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mation faxed from the previous emergency center visit. 
The patient hung himself later that day and his wife brought 
this wrongful death lawsuit against the hospital. 

 The court, in deciding that the hospital was liable for 
this patient’s death, noted that when a patient goes beyond 
verbalizing thoughts of suicide to an actual plan for sui-
cide, caregivers have an immediate legal responsibility to 
seek admission of the patient for inpatient psychiatric care. 
The court concluded that he should have been admitted, 
not discharged from the emergency center, and that such 
admission would have prevented his immediate suicide. 

 Note that no overt suicidal act is necessary for the 
nurse to initiate suicide precautions according to the facil-
ity policy. In   In re S. B.  (2000) , a patient who told her psy-
chiatric nurse that she was not clear if she could be safe or 
whether or not she was suicidal and who refused to sign a 
contract for safety had presented sufficient evidence to 
alert the nursing staff that the patient was at risk for self-
destructive behavior. It is only necessary to show that the 
person has acted in a manner that shows he or she is a clear 
and present danger to himself or herself. 

 Courts, though, will also support a finding that the 
hospital and staff have no liability for a patient’s suicide if 
the facts of the case support a holding that the standards 
of care were upheld. In   Estate of Hetmanski v. Rahway 
Hospital  (2011) , the patient presented to the emergency 
center with depression, loss of appetite, and insomnia. 
He was kept overnight and released the next morning 
after being examined by the chief of psychiatry, who 
found no evidence that the patient was suicidal, but 
instead diagnosed a depressive disorder for which he 
prescribed two antidepressants and recommended an 
outpatient psychiatric consult. 

 The patient returned the next day and was hospital-
ized. This time the chief of psychiatry diagnosed major 
depressive disorder, but again found no suicidal ideation, 
suicide intent, or suicide plan. The following day, a nurse 
assessed the patient. Finding no improvement, she sug-
gested that he be transferred to a nearby hospital’s inpatient 
psychiatric service. The patient opted to go home, but 
returned to the same hospital later in the day. 

 The same nurse who had suggested his transfer to a 
psychiatric facility again assessed the patient. She noted 
that he did verbalize some vague thoughts of suicide, but 
had no suicide plan or intent. He was to be hospitalized 
overnight while arrangements to transfer him to the psy-
chiatric facility were approved by his insurance carrier. 

 Still at the original hospital later the following day, the 
patient was accompanied by a nurse for a blood draw and 
then to radiology where he was left unattended as he waited 
for a chest x-ray. Another nurse saw him as he was waiting 
and helped him retie his hospital gown. She instructed him 
to walk back to his room following the x-ray. 

experience further feelings of rejection leading to high 
anxiety when being basically ignored after returning to the 
emergency center for help. Thus, the facility was account-
able for this veteran’s suicide when it failed to secure a 
proper discharge placement for him and then ignored his 
request for help. 

 Nurses have an even greater duty to protect patients 
who have acknowledged suicidal thoughts. In   Sinkov v. 
Americor, Inc . (2011) , an agency contracted with the local 
county government to provide nursing care to inmates at 
the jail. The contract made the agency responsible for 
screening inmates at the time of intake, reviewing intake 
forms completed by inmates, and monitoring and referring 
inmates with mental health issues. The agency was also 
required to make its nurses knowledgeable about the state’s 
minimal standards for supervision of jail inmates who 
posed a suicide risk. 

 An inmate answered “yes” to 10 of the items on the 
intake form pertaining to suicide ideation, triggering a 
need for constant suicide monitoring. The agency nurse 
who was responsible for his intake signed her name at the 
bottom of the form, indicating that she had reviewed the 
questionnaire. She did not initiate close suicide monitor-
ing, however, and the inmate committed suicide while 
jailed. In finding liability against the agency and the nurse, 
the court noted that the nurse knew this inmate was a sui-
cide risk and did not advocate for safety measures, which 
was her professional responsibility. 

 In   Snyder v. Injured Patients and Families Compensa-
tion Fund  (2009) , the patient was hospitalized in the facility’s 
locked behavioral unit for 2 weeks before she was allowed a 
5-hour pass. On her return, she and her personal belongings 
were not searched. She killed herself the following day, using 
a handgun and ammunition that she had hidden in a folded 
pair of jeans and a jean jacket she had brought back to the 
facility with her. The handgun and ammunition were also 
not found during a search of her room the next morning. 
Hospital policy for the locked unit required a search of any 
new or returning patient’s person and personal belongings 
brought into the unit as well daily searches of patients’ 
rooms, but hospital policy was not followed in this case. 

   Reid v. Altieri  (2007)  iterates this responsibility of 
health care providers’ duty to protect vulnerable patients. 
The patient in this case had a longstanding history of out-
patient psychiatric care for depression. His wife brought 
him to the emergency center because she feared he was 
about to harm himself. While in the emergency center, he 
informed the triage nurse that he was thinking about hang-
ing himself. A mental health consultant, though, overruled 
the nurse’s decision that the patient should be admitted for 
observation and treatment. The man’s psychiatrist, on the 
following day, likewise did not admit him, because the hos-
pital failed to include the nurse’s notes with the other infor-
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 An advanced practice psychiatric nurse assessed the 
patient, recommending involuntary hospitalization for 
major depressive disorder with suicidal intent. The county 
mental health professional disagreed, finding that evidence 
of current suicidal intent was not sufficient to recommend 
hospitalization. The patient was discharged at 1 a.m., after 
having been at the hospital for 7 hours. 

 The patient called the charge nurse in the outpatient 
dermatology clinic early the next morning to complain 
about how she had been treated and threatened to sue the 
institution for $10.5 million. She subsequently did sue the 
institution, and the court dismissed the lawsuit, noting that 
all the people at the hospital had acted appropriately. The 
state mental health treatment statute immunizes public and 
private agencies from civil damage lawsuits, provided that 
the employees’ actions in performance of their duties were 
in good faith without gross negligence. 

 Three cases (  Gonzales v. Penn Mar Therapeutic Center , 
2009 ;   Ortiz v. United States , 2009 ;   Smith v. Laureate Psychiatric , 
2010 ) concerned the appropriateness of 15-minute suicide 
checks. All three cases found that the 15-minute checks were 
appropriate, that the nurses had completed the checks in a 
timely manner, and that neither the nurses nor the institutions 
were liable for the patient’s ultimate suicide. Fifteen-minute 
checks met the standards of care for each of these patients. 

 The patient was next seen standing outside on the 
fifth-floor roof. As a nurse and two maintenance workers 
were going to his rescue, he jumped from the roof and was 
killed. The family filed a lawsuit for wrongful death and 
negligence in not following suicide precautions. 

 The expert nurse witness who testified for the family 
stated that the hospital’s nurses violated the standard of 
care by failing to recognize the patient’s potential for self-
harm and for leaving him unattended despite the fact that 
he was a psychiatric patient who was suffering from depres-
sion. A nurse who cared for the patient testified that one-
to-one observation required a physician’s direct order and 
could not be initiated by the nurse. The chief of psychiatry 
testified that he did not order close observation for the 
patient because there was no overt indication of suicide 
risk, and overly precautionary measures, such as constant 
supervision, can have a negative effect by increasing the 
patient’s nervousness and anxiety. 

 The court ruled in the hospital’s favor. The evidence was 
insufficient that the patient presented actual signs of suicide 
risk despite his diagnosis and that he was waiting for voluntary 
admission to a psychiatric facility. The nurse, like the physi-
cian, found no definite evidence of suicidal intent or plan. The 
patient was, at all times, alert, coherent, and cooperative, 
showed good insight into his condition, and was in the pro-
cess of following advice voluntarily to obtain help for his psy-
chiatric diagnosis. The nurses followed standards of care in 
this instance and were not liable for his untimely death. 

 Similarly, in   Thomas v. University of Washington  
(2010) , a medical assistant in the hospital’s outpatient der-
matology clinic answered a phone call from a patient who 
called to cancel her appointment. When the assistant asked 
the patient why she needed to cancel, the patient said she 
just did not want the doctor to worry about her when she 
failed to come for the appointment. From the patient’s tone 
of voice, the medical assistant sensed that there could be 
something more serious. The patient stated that she was 
embarrassed to be seen right now because she had not 
combed her hair or dressed in a while, did not feel good 
about herself, and her life was not worth living. She also 
said that she had lost the battle, every day was too hard, 
and she did not want to continue living. 

 The medical assistant kept the patient on the phone, 
talking to her. The assistant also alerted the charge nurse about 
the situation, and the charge nurse contacted a hospital social 
worker. The social worker contacted the 911 operator, who 
dispatched police to the patient’s residence. When they arrived 
at the patient’s apartment, the patient would not open the 
door, so the police had the apartment manager let them into 
the unit. Paramedics transported the uncooperative patient 
to the hospital, where the emergency center triage nurse 
noted that she was disheveled, anxious, tearful, and with-
drawn, but that she also denied any suicidal ideation or plan. 

  Ethical Scenario 17–1 

 The 15-Minute Checks 

 When the patient was admitted to the psychiatric unit at 
10:00 p.m., the charge nurse obtained an order for 
15-minute suicide checks. The next morning, the patient 
was seen by the psychiatrist, who noted that he was calm, 
cooperative, and denied suicidal ideation. The psychia-
trist ordered an antipsychotic medication for the patient. 

 Later the same day, the nurse caring for the patient 
noted that the patient was isolated and withdrawn, but 
again denied suicidal ideation. The 15-minute checks 
were continued, with no change in the patient’s mental 
status at each of these checks. Sometime later in the 
day, the patient came to the nurse’s station, inquiring 
which psychiatric technician was doing the 15-minute 
“head checks.” You are the nurse working in the unit 
and have overheard the patient’s question about the 
15-minute checks. 

 Consider the patient’s question from an ethical 
perspective, especially why he may be asking this ques-
tion. Does his question signal a change in his condition 
and your duty to protect him from harm? Ethically is 
there a duty to increase the patient checks from 15-min-
ute intervals to a shorter interval, such as 5-minute or 
7-minute checks?  
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 Should the nurse identify a patient or potential patient 
as a suicide risk, several nursing interventions might be ini-
tiated. Although not an exhaustive list, some of the more 
obvious nursing interventions include the following: 

    1.   Close supervision of the patient by staff and/or fam-
ily members  

   2.   Removing potentially dangerous objects from the 
patient’s bedside and room  

   3.   Ensuring that the patient takes all medications when 
given so that there can be no accumulation of medi-
cations to be taken all at once  

   4.   Transferring the patient closer to the nurses’ station 
or to another unit as needed for closer observation 
and frequent checks  

   5.   Transferring a rooming-in infant back to the nursery 
because postpartum depression may be seen not as 
self-destruction, but as destructive behaviors aimed 
at neonates  

   6.   Ensuring that windows in the patient’s room cannot 
be opened, either completely or partially. (If possible, 
also ensure that window panes are made of suffi-
ciently heavy glass so that they are not easily broken.)  

   7.   Notifying the physician promptly of changes in the 
patient’s condition and administering medications as 
needed to prevent further depression or self-destruction  

   8.   Restraining the patient as indicated          

 Note, though, that the patient’s mental diagnosis also 
needs to be considered when determining the potential 
liability for upholding standards of care. The patient in 
  Dumas v. Adirondack Medical Center  (2011)  had been hos-
pitalized for mental health issues as well as tachycardia and 
had been intubated and placed on a ventilator for respira-
tory distress early in her hospitalization. The patient was 
admitted to the hospital after a suicide attempt at home and 
then had two more attempts in the hospital. Her physician 
decided to have her transported by ambulance to a mental 
health institution for treatment of her mental health issues. 

 A hospital nurse told the ambulance crew who was 
transporting the patient that this patient had made several 
suicide attempts and was still expressing suicide ideation. 
Minutes into the trip, the patient undid the belts on the 
gurney, stood up, opened the door of the ambulance, 
jumped out of the moving vehicle, and was instantly killed. 

 The family’s lawsuit alleged that the hospital nurse 
was at fault for failing to tell the ambulance crew to restrain 
the patient along with securing the regular belts on the gur-
ney. The court discounted this allegation for two reasons. 
First, the nurse did not have the authority or responsibility 
to order a patient restrained if the physician did not order 
restraints. Second, a well thought-out decision had been 
made not to restrain the patient in the hours before she was 
transferred. She was sedated, calm, and was not acting out 
as long as someone sat with her. Her tachycardia and 
breathing problems could threaten her physical wellbeing 
if she became agitated from being restrained. Thus, the 
physician did not order restraints. This, said the court, was 
a reasonable exercise of professional judgment, notwith-
standing the unfortunate ultimate outcome. 

 To protect patients who are not able to fully appreci-
ate the need for hospitalization and observation, involun-
tary commitment may be used. Involuntary commitment 
in most states is a 72-hour hold. Because such hospitaliza-
tion is forced on the person, courts have determined that 
an overt act is needed to show that the patient is a danger 
to himself or herself. For example, in   Sheliga v. Cumber-
land River Comprehensive Care  (2007) , a man with previ-
ous mental health issues became agitated and his speech 
content was grandiose and delusional while employed in a 
fast-food restaurant. Although he denied any intent to 
harm himself or anyone else, mental health providers 
sought to have him involuntarily committed based on his 
speech and increasing agitation. The request for an invol-
untary hold was denied, as the only legally permissible 
basis for such a hold is that the patient is a danger to him-
self or herself or others. This is true, said the court, even if 
the person has previous mental health diagnoses. The 
issue of involuntary commitment is covered in greater 
detail later in this chapter. 

  EXERCISE 17–1 

 A patient was transported to the hospital after police were called 
to a convenience store where the patient was walking about in a 
confused state. The patient admitted to both the police and the 
hospital staff that he was thinking about harming himself. The 
patient was placed in soft restraints pending admission to an 
acute care psychiatric unit. 

 Although he was restrained to prevent self-harm, the 
patient was not provided direct one-to-one patient observation. 
He slipped out of the restraints, eloped from the facility, went 
back to the convenience store to retrieve his car, drove another 
335 miles, stopped on the interstate highway, and walked in front 
of an oncoming vehicle. His wife filed a wrongful death suit 
against the facility and its staff members. 

 How do you think the court would rule in such a case? Why?   

  Warning of Intent to Harm 

 Failure to warn of a patient’s dangerous propensities when 
the victim is identifiable has long been accepted as a liability-
producing situation by courts of law (  Tarasoff v. The Regents 
of the University of California,  1976 ). Recent cases have reaf-
firmed this principle, including   DeJesus v. United States 
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   2.   If the threat is verbalized, the mental health caregiver 
must, if feasible, communicate to a law enforcement 
agency and, if feasible, communicate to each poten-
tial victim the nature of the threat, the identity of the 
patient or client making the threat, and the identity of 
each potential victim. (  Stewart v. North Coast Center , 
2006 , at 1313098)   

   DeJesus  evidences how important it is that the poten-
tial victim or victims be identified by the patient. This case 
concerned a patient who was transferred from an inpatient 
psychiatric unit to an intermediate care residence on the 
hospital campus after some success with achieving control 
with his intermittent explosive disorder. His discharge 
came after he had threatened another resident with a knife 
during an argument while they were working together in 
the kitchen. The patient’s counselor, a registered nurse, was 
fully aware that the patient had a history of domestic vio-
lence, was under a restraining order when he entered the 
facility for treatment, and had once tried to kill himself. 
After the kitchen incident and before his discharge, the 
patient’s counselor clearly heard the patient verbalizing 
thoughts of suicide. He was also giving away all of his per-
sonal possessions, including a favorite baseball cap that he 
was never seen not wearing. The counselor attempted to 
block the patient’s transfer to a less restrictive setting to no 
avail. Following his discharge, he killed his wife, children, 
two neighbors, and himself. 

 The court found that it was grossly negligent for the 
facility to ignore the counselor’s warnings and discharge 
this patient into the community. Given his history, recent 
actions, and his vocalization that he was suicidal, the facil-
ity had a duty to provide additional care, not release him to 
the community. The court also held that there was no legal 
duty to warn his family merely because he had an explosive 
disorder. They were, said the court, not known victims. 

 Note, though, that there is no legal duty to inform 
family members of such threats if these family members 
are already fully aware of the patient’s violent tendencies 
and actions (  Ohlen v. Piskacek,  2000 ). In that case, the court 
refused to hold two mental health workers liable to the wife 
of a patient. The wife had been assaulted by her husband on 
previous occasions and was fully aware of his violence 
toward her.  

  Failure to Protect from Harm 

 A variant application of duty to warn involves the failure to 
protect from harm. This need to protect occurs in instances 
when patients, because of their vulnerable state and their 
inability to distinguish potentially harmful situations, must 
be protected by health care providers. 

Department of Veterans Affairs  (2007) ,   Evans v. Benson  
(2007) , and   Stewart v. North Coast Center  (2006) . 

   Evans  reinforces the holding of  Tarasoff  that identifi-
able victims for potential harm are to be contacted when 
health care providers know they are at risk for harm. After 
showing signs of anxiety and verbalizing suicidal thoughts, 
a manufacturing company employee was referred by his 
employee assistance program to a psychiatric nurse practi-
tioner. The patient told the nurse practitioner that he was 
hearing voices, which the nurse categorized as command 
hallucinations, telling the patient to harm the company’s 
human resources director with whom the patient was hav-
ing an ongoing conflict regarding his job performance. The 
patient also revealed to the nurse practitioner that he had 
access to a gun. The human resources director was a clearly 
identified potential victim, and the nurse saw it as her legal 
duty to warn him notwithstanding her legal duty to main-
tain medical confidentiality. 

 The patient sued for breach of medical confidential-
ity. At trial, the patient’s psychologist confirmed that the 
patient was very irritable, having suicidal and homicidal 
thoughts about the human resources director with whom 
he was in conflict. The Supreme Court of Iowa dismissed 
the patient’s lawsuit against the human resources director 
and the company over his termination and the nurse prac-
titioner for breach of medical confidentiality. 

 In  Stewart , the family of a murder victim killed by a 
violent psychiatric patient sued the patient’s caregivers for 
the victim’s death. The patient, while in treatment, talked 
about multiple situational problems, including problems 
with his girlfriend, whom he did not identify, and stated 
that he desired to work with a therapist on anger manage-
ment issues. He denied suicidal or homicidal thoughts and 
that he owned or had access to any weapons. 

 Three weeks after beginning his treatment, the patient 
called the nurse stating that he was very angry and was 
destroying his furniture with a hammer. He also stated that 
he had built a pipe bomb and was considering using it on 
himself. Although the patient refused hospitalization, he did 
consent to new medications, which were immediately 
started. The following week, he stalked his girlfriend, ran her 
car off the road, shot and killed her, and then killed himself. 

 The court ruled that the nurse was not liable for the 
girl’s death, as she was not an identifiable victim. The court 
outlined the two criteria that must be shown for such liabil-
ity to attach: 

    1.   The caregiver has reason to believe that the patient 
has the intent and ability to carry out an explicit 
threat of imminent and serious physical harm to a 
clearly identifiable victim who is a family member or 
someone known to the patient.  
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was given an injection of Ativan and released from the 
restraints once she had become more calm and alert. The 
court found that there were no grounds upon which she 
could successfully sue the institution. 

 Similarly, in   People v. Simon  (2007) , a patient with a 
diagnosis of paranoid schizophrenia and a history as a sex-
ually violent predator expressed a death threat toward one 
of the nurses caring for him. Refusing to take medications, 
the institution requested permission to involuntarily medi-
cate the patient with the antipsychotic drug Risperdal. 
Though disagreement with the need to take a prescribed 
medication does not constitute grounds for involuntary 
medication of a patient, if the patient completely lacks 
insight into the illness, such medications may be forced on 
the patient. In this case, the court found that the patient 
was in complete denial of his psychiatric condition and, as 
a result of that denial, refused to even consider treatment 
with medication. Thus, the court allowed the involuntary 
administration of the medication for this patient. 

 Courts have also ruled that staff members have a 
duty to protect patients from harm, especially when vul-
nerable persons are left in circumstances in which they 
could be harmed. For example, in   Estate of Ramirez v. East-
ern Connecticut Health  (2011) , the patient had a history of 
substance abuse, depression, and hospitalization for psy-
chiatric illness. Her previous history included multiple 
incidents of having obtained used hypodermic needles 
from the sharps disposal containers that are commonly 
found in hospital rooms. She was found dead in her hospi-
tal room at 1:15 a.m. several days after an emergency hos-
pitalization with a syringe containing an orange substance 
on the floor beside her. The autopsy fixed her cause of 
death as foreign body granulomatous inflammation of the 
heart and lungs—commonly seen in death from intrave-
nous narcotism. 

 The family asserted that the hospital staff members 
were negligent in failing to provide a psychiatric consult, 
failing to search her belongings to ensure that she had no 
items with which to harm herself, and failing to observe 
her adequately. Additionally, there was also negligence for 
failure to address a special safety issue, which was her 
known propensity for removing discarded needles from 
the sharps containers. 

 In   Henderson v. North General Hospital  (2009) , a 
53-year-old schizophrenic patient had spent most of his 
adult life in psychiatric institutions and group homes. His 
last residence before he died was a nursing home. He was 
taken by a nursing home attendant to a hospital for an out-
patient bladder scan to better diagnosis a suspected uri-
nary tract infection. 

 The urologist decided, rather than performing the 
cystoscopy in the outpatient clinic, to admit the patient to 

 At least one court has held that a patient may be 
restrained until a mental health evaluation can occur. The 
patient in   Ross v. Peacehealth  (2010)  went to the emergency 
center of a licensed mental health treatment facility seeking 
treatment for a cold and depression. She was accompanied 
by her mother and her son. The patient shared with the 
physician the situations in her life that she believed were 
contributing to her depression. These situations included 
unemployment, homelessness, a verbally abusive husband, 
and fear for her own safety. The physician’s impression, 
based on the way the patient was describing her dire situa-
tion, was that she was thinking of harming herself. The 
physician told her to wait in the emergency department 
until she could speak with a mental health professional. 

 The patient walked out of the emergency center 
about an hour later, without seeing the mental health 
professional. The physician instructed a nurse to follow 
the patient to the parking lot and stop her from leaving. 
The nurse first told the patient not to leave, then she 
attempted to grab her. A scuffle ensued and the nurse, 
with help from other hospital personnel, returned the 
patient to the emergency room. The patient ultimately 
filed a lawsuit for assault and battery, false imprison-
ment, and malicious prosecution. 

 The court noted that mental healthcare profession-
als at an evaluation and treatment center are immune 
from civil liability when performing their duties, includ-
ing making the decision to detain a person for evaluation, 
so long as these duties are performed in good faith and 
without gross negligence. The professional staff at any 
public or private hospital may detain a person presenting 
with an imminent likelihood of serious harm as a result of 
a mental health disorder for sufficient time to notify the 
county-designated mental health professional of such 
person’s condition. 

 In this case, the court noted that the patient went to 
this hospital, a licensed mental health treatment facility, 
seeking treatment for depression. She reported that she had 
been depressed for over a year, was constantly crying, and 
feared for her safety. The physician, held the court, came to 
a reasonable, good-faith belief that the patient posed a dan-
ger to herself. 

 Lawsuits have also been filed questioning the lia-
bility of hospitals when patients are subject to involun-
tary restraint and administration of medications (  Hanson 
v. Hospital of Saint Raphael , 2007 ;   People v. Simon , 2007 ). 
In  Hanson , a patient with diagnoses of dissociative iden-
tity disorder and substance abuse and a history of self-
mutilation was admitted to the hospital following a 
self-inflicted injury at home. She was placed in four-
point restraints so that her wound could be treated and 
to prevent further self-harm and possible elopement. She 
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   Commonwealth v. Life Care Centers  (2010)  concerned 
a patient with organic brain damage and severe dementia. 
Three years after being admitted to a long-term care facil-
ity, she was found by staff sitting in her wheelchair in the 
front entrance foyer, which was in the small space between 
the inner and outer front doors. She was recognized at once 
as an elopement risk. The staff obtained an order from her 
physician for a specific brand of signaling device that she 
was to wear on her person at all times. The device, known 
as a WanderGuard, sounded an alarm and automatically 
locked the front door any time the resident came close to 
the entranceway. At least twice and probably more often, 
she tried to wheel herself out the front door, but the device 
prevented her being successful in these attempts. 

 The resident’s treatment sheet had to be initialed 
daily, documenting that she was wearing her WanderGuard 
and that it had been checked to verify that it was function-
ing properly. Each month, two nurses independently 
audited the treatment sheets to ensure that they were being 
reviewed and checked each day by the patient’s nurse. The 
patient was consistently wearing the WanderGuard, and 
the nurses were documenting this fact. 

 At some point, the director of nursing had someone 
“clean up” the treatment sheets. The person responsible for 
completing this task mistakenly thought it meant to delete 
certain physicians’ long-standing orders, including orders 
for WanderGuards. 

 Sometime later, an agency nurse was working in the 
facility. This nurse was unaware that the patient was to be 
wearing the WanderGuard, did not see it on the treatment 
sheet, and did not verify that the patient was wearing the 
device. An aide left the patient near the front entrance, 
obviously thinking that there was no problem, as the 
patient had a WanderGuard. The patient quickly wheeled 
herself through both front doors, fell down the eight front 
steps, hit her head, and died from these injuries. 

 The court determined that an avoidable series of fail-
ures within the system resulted in the patient’s death. No 
single error or omission of actions of a single staff member 
could be singled out as the reason for this unfortunate 
event. Although the prosecution attempted to aggregate all 
of these individual errors and omissions into a single 
indictment of involuntary manslaughter against the parent 
corporation, the court held that this was not a valid legal 
premise. The patient’s family members could, however, 
proceed with a wrongful death lawsuit against the facility 
and its staff members. 

 Note, though, that courts will not find liability if 
there were no foreseeable actions to place the staff mem-
bers on notice that an elopement might occur.   Ball v. Char-
ter Behavioral Health  (2006)  concerned a chronic alcoholic 
patient who was in acute withdrawal when brought to the 

the hospital and do the cystoscopy in the operating room. 
The urologist told the attendant not to wait for the patient, 
as the patient would not be discharged until the following 
morning. Following the cystoscopy, the patient had a Foley 
catheter and a urine drainage bag. 

 The next day, the discharge nurse’s teaching plan 
focused on the care of the Foley catheter and how to empty 
the drainage bag. After completing the basics of the Foley 
and care of the drainage bag, the discharge nurse merely 
allowed the patient to leave the facility. Eleven days later, 
the patient was found dead in a New York City park. The 
autopsy revealed that the patient had gone without food or 
water for several days before he died, and had apparently 
pulled out the Foley himself. 

 At trial, the issue centered on the breakdown in com-
munication between the urologist, the urologist’s physician 
assistant (PA), and the discharge nurse. It was not clear if 
the PA and the discharge nurse had ever spoken directly. 
Somehow the discharge nurse was given to understand that 
the patient was to be discharged home—not having 
reviewed the patient’s record to realize that “home” for this 
patient meant a nursing facility rather than an independent 
discharge into the community. 

 The hospital’s policy was that any patient with special 
discharge requirements was to be referred by the treating 
physician to the hospital social worker before discharge. In 
this case, the social worker or someone else could simply 
have called the nursing home to send someone to come 
and transport the patient back to the facility. 

 In finding liability on the part of the discharge nurse 
and the institution, the court noted that regardless of what 
other staff did or did not tell her, she should have realized that 
the patient was mentally ill and unable to meet his own basic 
needs in the community. Additionally, there were repeated 
references in the medical record to the fact that the patient 
was mentally ill and lived in a long-term care facility. The 
nurse should have seen that he was returned to the nursing 
facility from which he came when he entered the hospital. 

 Hospitals have also been held liable for patient elope-
ment. In   Ashby v. Beverly Healthcare  2009 , the patient was 
hospitalized on the second floor of the institution. To 
reduce the risk of elopement, the doors to the unit were 
locked and the elevator required a separate key to operate. 
The patient was known to attempt to elope from the insti-
tution, this time via an open window in the unit. She fell 
while trying to escape, sustaining numerous fractures, dis-
locations, cuts, and bruises. The court noted that, given her 
multiple attempts to escape, this patient required close 
supervision, especially around an open window. Even if she 
appeared calm, the staff should have expected that she 
would attempt an elopement at any time. Also, the window 
should have been closed and locked. 
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   Copeland v. Northwestern Memorial Hospital  (1997)  
held that when a patient comes in voluntarily for mental 
health reasons, a nurse can and must obtain a full history. 
The history must include why the person is seeking treat-
ment. If the patient voluntarily discloses that he or she has 
just committed a crime, the nurse can take appropriate safety 
measures and notify the police. The nurse and the hospital 
are not to be held liable in a civil lawsuit for damages if the 
authorities come to the hospital and arrest the patient for 
crimes he or she has voluntarily disclosed, while the patient 
is still remaining voluntarily for assessment and treatment. 

 The nurse was not engaged in a custodial interroga-
tion and was not in a position to violate the patient’s civil or 
constitutional rights. Custodial interrogation is defined as 
initiated by law enforcement officials after they have taken 
the person into police custody or deprived the person of 
liberty in a significant fashion. 

 When the nurse in this case questioned the patient 
about the circumstances leading up to his coming to the hos-
pital and seeking a psychiatric admission, the patient volun-
teered that he must have just committed an armed robbery 
during his blackout to get the $1,400 he found he had with 
him to go on his cocaine binge. At this point, the nurse prop-
erly summoned the hospital security guard to sit with the 
patient, who was still free to go, while she spoke with the 
physician and called the police. Once voluntarily admitted, 
the patient was placed in a locked observation room, but was 
still free to ask to leave and did not have to answer the physi-
cian’s questions. The court held that the nurse, physicians, 
and the hospital did not arrest, detain, or interrogate the 
patient or violate his constitutional rights. Similar conclu-
sions were reached in   S. P. v. City of Takoma Park  (1998) . 

 In   Heater v. Southwood Psychiatric Center  (1996) , the 
court extended the ruling to note that even when there are 
grounds to hold a person for psychiatric reasons, the law still 
requires a full court hearing before powerful antipsychotic 
medication can be given to the person against his or her will. 
Ativan, ordered only to relieve agitation, can be given without 
first going to court for authorization. The court in   In re Doro-
thy W.  (1998)  allowed medications for severe paranoid 
schizophrenia to be given after a court ruling was requested. 

 An Iowa court (  In the Interest of “J. P.,”  1998 ) delin-
eated the criteria for involuntary commitment. They 
include the following: 

    1.   A mental illness  
   2.   The lack of sufficient judgment to make responsible 

decisions with respect to the person’s hospitalization 
or treatment, due to the mental illness  

   3.   The likelihood of inflicting serious physical or emo-
tional harm on self or others, or the inability to sat-
isfy the person’s own basic physical needs, if allowed 
to remain at liberty (at 346)   

rehabilitation center. He was convinced to admit himself 
and was taken to the nurse’s station for admission vital 
signs and medications, specifically Librium. It became 
apparent from his rising blood pressure that additional 
medications were needed. The nurse, who believed she had 
established a rapport with the patient, spoke with him 
about her need to contact the physician and stepped away 
to make the phone call. She took about three steps when 
the patient arose and ran from the facility. As he ran, he fell, 
hit his head, and subsequently died from the resulting con-
cussion. The case was dismissed, as the court held that 
there had been no reason to foresee that such a result would 
happen and that the nurse had acted appropriately.  

  False Imprisonment/Wrongful Commitment 

 Psychiatric patients may voluntarily admit themselves for 
treatment, or, in the case of persons unable to judge what is 
best for them, the state may involuntarily hospitalize the 
patient. Case law abounds on the issue of whether the 
patient should or should not have been detained and 
whether the patient had the competency to make a rational 
decision. Some case examples may help clarify these issues. 

 In   Application of Anthony M. v. Sanchez  (1996) , the 
court concluded that the patient’s continued involuntary 
psychiatric commitment was justified. The court noted 
that the patient not only suffered from a mental illness, but 
presented a substantial threat of harm to himself and to 
others, and was in need of continued treatment and struc-
tured care. The patient, while confined to the hospital, 
threatened a nurse who was carrying a hypodermic needle. 
He screamed at her that he would take the needle from her 
and poke out her eyes. 

 The patient often screamed at the top of his lungs 
that he was going to kill anyone trying to keep him at the 
hospital and that, after his release, he was going to come 
back and “get his revenge.” In other outbursts of aggression, 
the patient hurled verbal expletives at the staff. He also 
masturbated in front of female staff members. 

 Additionally, the patient was noncompliant in taking 
his medication. He was known to try to avoid taking medica-
tions administered to control his anxiety and impulsiveness, 
while calmly taking other medications without incident. In 
trying to devise an aftercare plan for the patient, no appropri-
ate caregiver could be found. The only family member willing 
to take him into her household had significant health prob-
lems and had no ability to exert any control over the patient. 

 The court was also mindful that the patient had a 
criminal record for rape. Just because the patient could 
remain stable for a few days in a secure and controlled 
hospital environment did not mean that his release was 
appropriate, and the court ruled that the involuntary 
commitment was justified. 
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environment for this patient was a nursing home within 
her community; she did not require inpatient care in a 
psychiatric facility, but she did require more care than an 
assisted living center could provide. 

 Similar cases found that the least restrictive care envi-
ronment for mentally ill persons could be ordering involun-
tary commitment to a psychiatric facility for the involuntary 
injection of antipsychotic medications (  In re Mental Health 
of S. C.,  2000 ), placement in a transitional setting while 
awaiting discharge to an adult group home setting (  Angell v. 
State,  2000 ), and placement in a transitional setting while 
awaiting further legal proceedings (  In re J. S.,  2001 ). 

 Note, though, that patients must be placed in the 
appropriate setting based on the individual patient’s needs. 
In   Salcido v. Woodbury County  (2000) , the court ruled that 
dementia patients who require mental health treatment 
have the right to receive such care in mental health facili-
ties rather than merely being placed in extended nursing 
home settings. The patient in this case was, in the estima-
tion of his psychiatrist, abusive, aggressive, suffering from 
disinhibited behavior, a poor potential for rehabilitation, 
and a danger to himself and others. The patient was ulti-
mately committed to a mental health facility.  

  Confidentiality Right of Mentally Ill Patients 

 Because of the stigma associated with mental illness, courts 
have stringently upheld the confidentiality rights of these 
patients. For example, the court in   Cedars Healthcare Group, 
Ltd. v. Freeman  (2002)  prevented photos from being used 
that showed other patients who were hospitalized on the 
same unit as the patient at the time of the alleged occurrence. 
The policy of strict medical confidentiality, especially with 
persons receiving mental health treatment, is meant to pro-
tect and thereby encourage people who need help to access 
such help. Even if the other patients’ names were deleted 
from the photos, the mere display of the photo could lead to 
inadvertent discovery of the patients’ identities.        

 The court further noted that all three criteria must 
exist in order to hold a patient involuntarily for psychiatric 
treatment. “The law is essentially the same in all jurisdic-
tions, due to the United States Supreme Court’s nationwide 
standards for the constitutionality of state mental-health 
laws” ( “Involuntary psychiatric commitment,” 1998 , p.  4 ). 
The court in   In re Adam S.  (2001)  reconfirmed that the 
basic question in involuntary treatment is whether the 
patient has the mental capacity to make reasoned decisions 
about the course of treatment. 

 The court in   State v. Nguyen  (2002)  addressed this 
issue, holding that a dire and immediate threat to survival 
is required to hold a patient involuntarily. It is not enough 
that the patient may have long-term effects of medication 
noncompliance; the patient must present with evidence of 
imminent self-harm. In this case, the patient denied having 
a mental illness and also denied having non–insulin-
dependent diabetes. The fact that he might ultimately suf-
fer blindness, limb amputations, and damage to organ 
systems was not evidence of his imminent self-harm.  

  Level of Care Required 

 Courts of law continue to determine the care required for 
psychiatric patients, as they remain some of the most vul-
nerable patients. Whether committed voluntarily or invol-
untarily, they must be afforded the least restrictive 
environment that is appropriate to meet their needs. The 
principle of least restrictive environment means that restric-
tion of their civil rights must be no more than is necessary 
to protect the individual. The court in   In re Turnbough  
(2000)  also noted that, in close cases, the court must defer to 
the dignity of the individual rather than take a strictly pater-
nalistic approach of seeking the utmost security. 

 In that case, a guardian was appointed for the patient 
and given the authority to determine where the patient 
would reside. This patient was a 24-year-old woman with 
severe cerebral palsy who was also diagnosed as bipolar as 
evidenced by severe depression, mood swings, hallucina-
tions, and voices telling her to commit suicide. She was 
unable to care for her physical needs and had deficits in her 
receptive and expressive language, learning, and self-direc-
tion. She needed to take multiple medications during the 
day, such as mood stabilizers, antidepressants, and antipsy-
chotics. The patient was unable to take these medications 
by herself or to articulate what, when, and how much of a 
medication to take. 

 The patient was prone to outbursts of anger against 
her caregivers and of rejecting caregivers. Although com-
munity volunteers attempted to care for her in a home 
setting, the patient was frequently noted to display aggres-
sion against these volunteers and demand that they leave 
the house. The court determined that the least restrictive 

  EXERCISE 17–2 

 Jane Nye was admitted to an acute care psychiatric facility. Jane 
was placed on frequent checks for self-harm because she had 
made numerous statements that she was unsure whether she was 
dangerous to herself and did not know whether she was suicidal 
or not. The nurse-manager offered a contract for safety to the 
patient. In this written agreement signed by the nurse-manager 
and Jane, the patient agreed to alert the nursing staff if she felt that 
she needed extra support in preventing any self-harm. The con-
tract for safety also assured that Jane would take her medications 
as prescribed. Jane refused to sign the contract. She also fre-
quently refused take her medications, to eat her meals, and to per-
form self-care activities such as bathing and oral hygiene. 
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may be more effective ways of preventing falls in elderly 
patients, especially those whose mind sometimes wanders. 
Thus, many institutions are reevaluating and rewriting 
their policies on the use of restraints. 

 For example, in   Hays v. Christus-Schumpert  (2011) , 
the rationale behind the facility’s policies for physical 
restraints was to provide the most therapeutic and least 
restrictive environment for the facility’s patients. The use 
for physical restraints required a time-limited order from 
the physician and documented clinical judgment to protect 
the patient from injury and/or disruption of the therapeu-
tic environment. The policy further allowed the registered 
nurse caring for the patient to provide early release after 
restraints were ordered if the patient demonstrated a sig-
nificant reduction of the behavior that led to restraints 
being ordered in the first place. 

 In this case, a 67-year-old patient was admitted to the 
facility for abnormal weight loss, nausea, vomiting, diar-
rhea, and weakness. She had previously been diagnosed 
with chronic respiratory failure and renal disease. The 
patient became confused and combative and was trans-
ferred to the intensive care unit (ICU). Restraints were 
applied to prevent the patient from removing her oxygen 
and IV. Her husband requested that the restraints be 
removed, and a conference with the physician, the ICU 
nurses, and the husband determined that the patient could 
be transferred to the general medical surgical unit and the 
restraints removed if the husband would sit with his wife. 

 Soon after she was transferred to this general unit, 
she was found in her chair with her oxygen on the floor 
and her IV lines discontinued. A code was initiated, and 
the patient was intubated and transferred to the ICU. Even-
tually, she recovered sufficiently to return home. 

 In the lawsuit that followed alleging negligence in the 
patient’s care resulting in her cardiopulmonary arrest, the 
jury accepted an expert nurse witness’s testimony that it 
was acceptable nursing judgment not to restrain the patient 
on the medical-surgical unit, given the patient’s condition, 
her husband’s agreement to sit with her, and the overall 
goal of treatment to diminish her confusion and agitation 
from having been restrained in the ICU. 

   Estate of Brown v. Physicians Insurance Company  
(2011)  reinforces the need for nurses to use their expert 
professional judgment regarding when restraints, includ-
ing raised bed rails, should be used. In this case, the 
77-year-old patient was admitted to the ICU with a diagno-
sis of pneumonia. She had a history of a previous strokes 
and had difficulty speaking and moving the right side of 
her body. The nurses assessed her as a high risk for falls 
and, following hospital policy, raised the top bed rails on 
both sides of the patient’s bed, but did not raise the lower 
side rails because there was no physician order for this. 

 The facility has now filed a petition to have Jane commit-
ted involuntarily based on these findings. Has the facility pre-
sented sufficient evidence that Jane should be committed against 
her wishes? Why or why not? Does the evidence as presented 
show an overt act that the court could find as evidence of poten-
tial self-harm?    

  RESTRAINTS 

  Restraints  ,  both physical and chemical, are used daily in 
many hospital settings, from the critical care unit to the psy-
chiatric unit. Physical restraints assist in preventing patient 
falls, discourage patients from disconnecting vital equip-
ment or intravenous (IV) and feeding lines, and prevent 
patients from harming either themselves or others. Chemi-
cal restraints also prevent patients from disconnecting vital, 
life-sustaining equipment; assist in preventing hostile and 
impaired patients from hurting themselves or others; and 
allow staff to care for all patients on a given unit. 

 But restraints are not without serious side effects and 
harm. Physical restraints can cause skin impairment, 
restrict respiratory status, strangulation, neurological dam-
age, entrapment, and death. Chemical restraints may result 
in increased drowsiness, respiratory distress, hemody-
namic instability, decreased competency and judgment, 
and confusion. 

 All hospitals have policies and procedures outlining 
when and how restraints are to be used and the nursing 
care that must be documented on restrained individuals. 
Because of the inappropriate use of restraints, it is almost 
universally mandated that hospital staff secure a physician’s 
order before applying restraints, and federal law prohibits 
chemical restraints in certain nursing home patients. For 
example,   Eden Park Management, Inc. v. Schrull  (2007)  
held that drugs causing patients to be restrained cannot be 
used for convenience or discipline. Such medications are 
appropriate only if supported by the patient’s medical con-
dition.   Wilcox v. Gamble Guest Care Corporation  (2006)  
used stronger language and held that medications used to 
restrain a patient solely for the convenience of the staff 
constituted an illegal use of restraints. 

 In the past, failing to raise side rails for elderly 
patients was synonymous with substandard care. How-
ever, research now shows that elderly patients are more 
likely to fall and suffer injuries when side rails are used. 
Less intrusive interventions, such as educating patients 
about the need to call for assistance rather than attempting 
to move without assistance, keeping night-lights on to 
reorient the patient to unfamiliar surroundings, using bed 
monitors that alert staff when a patient is no longer in bed, 
and placing mattresses on floors to break a possible fall, 
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court had to decide whether the facility was at fault for fail-
ure to use bed rails appropriately, secure patients in wheel-
chairs, and/or apply restraints as needed. 

 Though most of the cases resulted in liability assessed 
against the facility for not protecting the patient from 
injury, lawsuits have also resulted in a finding of no liability 
on the part of the facility and its nursing staff. For example, 
in  Heffernan , the family alleged that the patient had lain on 
the floor the majority of the night shift until she was dis-
covered by the nurses at the change of shift. The hospital 
record, though, noted that the family had been notified at 
1:05 p.m., informing the son that his mother had fallen 5 
minutes earlier at 1:00 p.m. that afternoon. The patient had 
not needed a bed alarm, bedside rails, or a sitter at her resi-
dential home before being admitted to the hospital, and on 
admission the son told the emergency center nurse that his 
mother had no history of falling. 

 Nevertheless, the nurses on the unit to which his 
mother was assigned included in their care plan for this 
patient that the bedside rails were to be raised, the bed was 
to be in its lowest position, and a call light was to be placed 
within reach as fall-risk precautions. The hospital record 
also contained nursing documentation that the patient was 
turned and repositioned every 2 hours, and that she was 
checked on frequently between turnings. Despite the fact 
that the patient did fall and did sustain injuries, the jury 
returned a verdict finding that the patient’s nursing care 
was appropriate in all aspects. 

 The opposite result occurred in  McDonald . The 
patient was assessed as a high fall risk, and the care plan 
designed to meet her safety needs was to use a vest restraint 
to keep her in bed and wrist restraints on both arms to pre-
vent her from removing the vest restraint. An aide, how-
ever, allowed the patient to sit in a chair at her bedside with 
no vest or wrist restraints and no one to sit with her and 
monitor her safety. The patient’s right humerus and right 
femoral neck were fractured when she fell. 

 Facilities have also been held liable for failing to ade-
quately assess patients following falls from wheelchairs and 
beds. For example, in   Jensen v. Longwood Management 
Corporation  (2007) , the court did not fault the facility for 
the fact that the patient was inadequately restrained as 
much as it did for its failure to assess the patient once he fell 
from his wheelchair. He was observed for obvious signs of a 
head injury, but no neurological assessment was done. Had 
the patient been adequately assessed, the staff members 
would have found that a stroke caused his initial fall and he 
could have been timely treated with anticoagulant drugs. 
In   Brown v. Tift Health Care, Inc.  (2006)  and   Cox v. (Name 
Withheld—Confidential) Nursing Facility  (2007)  the results 
were similar; failure to assess the patient after her fall pre-
vented adequate care for a fractured leg, and failure to 

 The patient was agitated most of the time during her 
hospital stay. On the day she fell, she had been having 
repeated bouts of diarrhea and was becoming more agitated 
with a need for cleaning and changing of her bed linens. The 
nurses repeated the sedative as ordered by the physician in an 
attempt to decrease her agitation. The patient was discovered 
on the floor with bruising to her face and shoulder. The nurse 
who completed the incident report noted that all four bed 
rails were raised after this fall to prevent a reoccurrence. 

 The patient died some days later from medical causes 
not related to her fall. The family filed a lawsuit against the 
hospital for nursing negligence, citing the failure to raise all 
four bedside rails in a timely manner. The court held that 
the nurses were correct that raising all four side rails would 
be considered a form of physical restraint that required a 
physician’s order and that imposition of a restraint not 
ordered is a violation of the patient’s right to be free from 
restraints that are not medically necessary. 

 Further, the use of all four bed rails can pose risks to 
patients, especially when a patient who is determined to get 
out of bed may be injured from becoming caught in the side 
rails. The two top rails were authorized by hospital policy 
without an order because the patient had been classified as a 
fall risk. Finally, the court noted that taking corrective mea-
sures after an incident does not prove it was negligent not to 
have taken the same measures before the incident occurred. 

 Case law consistently had held that side rails on 
stretchers and gurneys must be in the raised and locked 
position, primarily when transporting patients within acute 
care facilities. But at least one lawsuit disputes this use of 
restraints.   Henry v. St. Joseph Hospital  (2009)  concerned a 
patient with Meniere’s disease who came to the hospital 
with vomiting and dizziness. She was placed on a stretcher 
in full view of the nurses’ station. The stretcher had side 
rails, but these were not raised, and the patient had been 
provided with a call light to use if she needed assistance. 

 Sometime later, the patient fell to the floor and broke 
her wrist. The hospital successfully defended the lawsuit 
for alleged negligence stating that there was no reason or 
justification for raising the side rails or using some other 
form of restraint. The patient herself was negligent in 
attempting to get up by herself without asking for help that 
was readily available to her from the nurses. 

 Examples of patients harmed because they were not 
properly restrained continue to be prominent in current 
case law (  Cebollero v. Hebrew Home , 2009 ;   D’Aust v. Cham-
plain Valley Physicians Hospitals , 2010 ;   Estate of Martinez v. 
Laurel Healthcare , 2009 ;   Heffernan v. William Beaumont 
Hospital , 2009 ;   Heidecker v. Mercy Hospital , 2008 ;   Kimble v. 
Kessler Institute , 2008 ;   McDonald v. St. Mary Mercy Hospi-
tal , 2010 ;   Miller v. Caritas Hospital , 2010 ;   Villegas v. Roger 
Williams Medical Center , 2009 ). In each of these cases, the 
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 Interestingly, the court has also addressed the ques-
tion of what nurses could have done differently when a 
restrained patient comes to harm because of the use of 
restraints. In   American Transitional Care Centers of Texas, 
Inc. v. Palacios  (2001) , a patient apparently untied his own 
wrist and vest restraints, then fell and injured his head 
while trying to get out of bed by himself. The nurses caring 
for this patient knew that he could untie the restraints, and 
they had initiated a system whereby he was checked at least 
every hour while in restraints. The bed and vest restraints 
were securely tied, and a nurse’s note written 10 minutes 
before the patient was found on the floor indicated that 
these devices were securely fastened. 

 The Supreme Court of Texas concluded by asking 
what else the nursing staff could have done for this patient. 
They were aware of his ability to get out of the restraints, 
they had moved the patient to a room nearest the nursing 
station, the patient was checked at least every hour, and the 
family was also aware of the patient’s ability to get out of his 
restraints. The expert witness addressed the issue in general 
terms, stating that the nurses had breached the duty of care. 
The court ruled that the expert witness was incorrect to state 
only that the nursing staff was negligent without answering 
the more critical question of what additional measures could 
have been initiated to prevent such an incident. 

 The Joint Commission (TJC) set forth guidelines 
related to the use of patient restraints. Individual insti-
tution policy and procedure manuals should reflect the 
following: 

   •   Restraints require a physician’s order. If necessary, a 
registered nurse may initiate restraints on an emer-
gency basis, then notify the physician of the change 
in the patient’s condition and the need for the 
restrains. There must be a verbal or written order 
within 12 hours of having restrained the patient.  

  •   The physician must examine and assess the patient 
within 24 hours of initiation of restraints and provide 
a written order in the patient’s medical record.  

  •   If restraints are used for longer than 24 hours, the 
physician must reassess the patient and renew the 
order for restraints every 24 hours.  

  •   A hospital patient in restraints must be monitored at 
least every 2 hours or more frequently when using 
nonbehavioral restraints. If behavioral restraints are 
used, the patient must be monitored at least every 15 
minutes. Such monitoring includes evaluation for 
injury due to and/or at the site of the restraints, nutri-
tion and hydration needs, circulation and muscle/
skeletal needs, vital signs, hygiene and elimination 
needs, physical and psychological status and comfort 
needs, and the patient’s potential to be discontinued 
from the restraints.  

assess the patient after his fall prevented adequate care for a 
subdural hematoma, respectively. 

 A case that outlines the general rule for side rail use is 
  Pedraza v. Wyckoff Heights Medical Center  (2002) . Here the 
court noted that, as a general rule, a hospital is not liable for 
negligence in failing to raise the bed rails absent a doctor’s 
express medical order to raise the side rails. However, this gen-
eral rule does not apply in the instance where the hospital 
establishes a rule that bed rails are to be raised at all times for a 
particular class of high-risk patients. In  Pedraza,  the hospital’s 
fall/injury prevention protocol for high-risk patients required 
that nursing staff assess and reassess the patient’s mental and 
physician condition, including medications that could dim 
the patient’s thought process. In addition, the patient was to be 
assessed every 2 hours, the bed was to be kept in the lowest 
position, and all bed rails were to be up at all times. 

 Courts have addressed the issue of use of restraints in 
emergency conditions. In   Marvel v. County of Erie  (2003) , a 
patient under psychiatric care was brought to the emer-
gency center because of behavior indicating that he was 
likely to harm himself. On arrival, the nurse assessed the 
patient as highly intoxicated, exhibiting behavior that was 
harmful to him, and threatening to leave. The nurse placed 
the patient in wrist restraints until he could be seen by a 
physician. This, the court concluded, was appropriate care. 
However, the court faulted the nurse for not providing con-
tinuous, one-to-one supervision of the patient. Such super-
vision is necessary to prevent further harm. 

  Ethical Scenario 17–2 

 To Restrain the Patient or Not 

 The 83-year old patient was suffering from what could 
best be described as end-stage dementia. While sleeping 
in her bed at the hospital’s skilled nursing facility, she 
became trapped between the bed and the bed rails with 
her face down against the mattress and her head wedged 
against the bed rail. The patient died from asphyxiation. 
The nursing staff and the patient’s physician had 
debated whether bed rails were appropriate for this 
patient or what other type of restraint, if any, was appro-
priate for this patient, given her terminal diagnosis and 
inability to appreciate her own safety needs. 

 Describe the ethical principles and theories that 
the health care providers should consider in deciding 
whether restraints were appropriate and, if you deter-
mine restraints were appropriate, what type of restraints 
should have been employed. Describe the ethical prin-
ciples from the viewpoint of the patient. Should she 
have had any restraints? Were there other interventions 
or options that could have more appropriately met her 
safety needs and not have caused her untimely death?  
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immediately. Because there are some patients who can suc-
cessfully free themselves from all restraints, courts will 
look to how quickly and effectively the patient was treated 
after falling. Bed occupancy monitors greatly aid in early 
intervention and assistance.        

  •   Behavioral restraints may not be written as standing 
orders or “prn as needed” orders, but must be addressed 
in real time on an individual basis. ( The Joint Commis-
sion Resources, 2008 , Standards 03.05.01 et seq.)   

 When using restraints, it is critical to follow hospital 
policy and procedure, documenting adequately why the 
patient was restrained, how he or she was restrained, how 
patient safety needs were met during the time restraints 
were used, and whether restraints were removed or contin-
ued. In documentation, record what type of patient behav-
ior necessitated the restraints, including ineffective 
methods of restraint that may have been used and the exact 
type of restraint finally applied, such as soft wrist restraints, 
kerlix hand restraints, or a Posey vest or belt. The date and 
time of application of restraints should be noted, along 
with the patient’s response to the restraints. Patient safety 
needs, such as skin integrity, circulation in the restrained 
extremities, respiratory status, nutrition and elimination 
needs, and elevation of the patient’s head before feeding 
should be noted according to the hospital policy. Also doc-
ument the need for continued restraint and periodic assess-
ments to ascertain when restraints may be removed. 

 Perhaps part of the difficulty in complying with 
patient restraint standards is a basic misunderstanding of 
what constitutes restraints and how nurses document the 
use of various devices. Belts, vests, wrist ties, leathers, and 
side rails may all be restraints, but some can also serve 
other purposes. For example, a vest restraint may prevent a 
patient from falling, or its purpose may be to help an 
elderly patient maintain correct alignment and support 
while sitting in a chair. Similarly, one could reason that soft 
wrist restraints are preventative in patients with endotra-
cheal tubes who are ventilator-dependent, as their purpose 
is to prevent harm and a possible respiratory arrest if the 
endotracheal tube is removed prematurely. In both 
instances, documentation of why the device is used is key 
to knowing whether the device is a restraint or is being 
used for some other purpose. 

 If restraints as applied are not effective, chemical 
restraints may augment the physical restraints. For exam-
ple, the ventilator-dependent patient with adult respiratory 
distress syndrome may be physically restrained to prevent 
the accidental dislodgment of an endotracheal tube and 
chemically restrained to allow the ventilator to regulate 
respiratory rate and tidal volume; or chemical restraints 
may be used without physical restraints, as in patients in 
whom sedation alone is effective. 

 A newer trend in restraints is to use a bed occupancy 
monitor (bed alarm) or similar device so that nursing per-
sonnel are alerted immediately when a patient is no longer 
in bed. Although it may not prevent the patient from fall-
ing, the device begins to ensure that assistance is provided 

  GUIDELINES 
 Chemical and Physical Restraints 

    1.   Involve the patient and family in the decision regard-
ing the need for restraints. This allows the nurse to 
explain the purpose of the restraints, the reasons for 
their use, and care that will be given while the person 
is restrained.  

   2.   Document the reason for the restraint, any explana-
tion given to the patient and family, and measures 
undertaken to ensure the continuing safety of the 
patient. This includes checking circulation, assisting 
with range-of-motion exercises, meeting nutritional 
and hydration needs, and assessing frequently for the 
continuing need for the restraint.  

   3.   Document a thorough assessment of the extremity to 
be restrained before applying the restraining devices. 
This will protect you against allegations that the 
restraint caused physical harm to the patient if your 
assessment shows that the skin was bruised or bro-
ken before applying the restraint.  

   4.   Document your continuing assessment of the 
restrained extremity according to hospital policy and 
the removal of restraints for short periods of time, if 
that is part of your policy.  

   5.   Document the continuing need for restraints and the 
reasons necessitating the restraints, if possible. For exam-
ple, if a certain medication is causing the patient confu-
sion, document the discontinuance of the medication.   

 Source:  Legal issues in nursing  (2nd ed.), by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.  

  EXERCISE 17–3 

 The patient, an elderly woman with dementia, was getting out of 
her wheelchair when she fell and hit her head, causing a brain 
hemorrhage from which she ultimately died. The patient had 
been making progress in her physical therapy and was almost 
ready to begin ambulating on her own. She still had an alarm on 
her wheelchair to alert the nurses if she attempted to stand. When 
the alarm sounded, the nurses immediately came to the patient’s 
assistance, but she was already lying injured on the floor. She also 
had a foam lap cushion around her waist, which she was able to 
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  Incorrect Dosage, Medication, or Incorrect 
Route of Administration 

 More commonly, nurses administer medications in wrong 
doses or by a route other than that ordered. Such errors can 
stem from the nurse’s lack of knowledge about the medica-
tion. For example, in   Schroeder v. Northwest Community 
Hospital  (2006) , a patient, previously diagnosed with com-
plete renal failure for which he was receiving hemodialysis 
treatments, was admitted for treatment of his rheumatoid 
arthritis. The physician ordered methotrexate, a medica-
tion contraindicated in patients with renal failure. The 
patient died due to methotrexate toxicity. 

 In her lawsuit for her husband’s wrongful death, the 
widow alleged that the nurses who administered this medi-
cation were negligent for merely following the physicians’ 
orders and for not knowing that this particular medication 
should have been questioned and that a request for a dis-
continuing order should have been written. The court 
agreed with the widow and found liability against the nurs-
ing staff and the physicians. 

   Van Dyke v. United States  (2010)  concerned a patient 
who sought treatment for anxiety at a Veterans Adminis-
tration medical facility. The physician prescribed a beta 
blocker and scheduled a follow-up visit. At the follow-up 
visit, the physician added the antidepressant Paxil, sched-
uled a second follow-up visit, and told the patient that he 
would probably refer him for a psychiatric consult. The 
medication was filled by the pharmacy, and 2 days later the 
patient’s wife called the facility and left a message that she 
wanted to discuss her husband’s medication. A nurse 
returned the wife’s call. 

 During their conversation, the nurse used a 2004 
Mosby’s Drug Reference to research the drug. Based on 
what she read, the nurse told the patient’s wife that it 
usually takes 7 to 10 days for an antidepressant medica-
tion to begin to work, and to call back if she noticed any 
changes in her husband’s mood or behavior. The patient 
committed suicide on the seventeenth day on the medi-
cation. The widow sued the U.S. government and the 
drug manufacturer. 

 The lawsuit was based on the fact that the Federal 
Drug Agency (FDA) had issued an advisory bulletin in 
March 2004 to inform health care providers of the risk of 
suicide in depressed patient newly started on antidepres-
sant medications. Caregivers were alerted to watch for 
the emergence of agitation and irritability and worsening 
of depression. In May 2004, the manufacturer had also 
circulated a letter to healthcare professionals with basi-
cally the same warnings as the FDA’s advisory. The refer-
ence book that the nurse had used was published earlier 
than these documents and did not contain the FDA’s or 

remove by herself and had apparently done so immediately before 
she stood up and fell. 

 How should the court rule in the subsequent lawsuit filed 
by the patient’s family for her wrongful death? What other evi-
dence would need to be presented for the court to find that the 
nursing staff had acted appropriately in this case and dismiss the 
case? Can the nurses and the hospital meet this challenge?   

  MEDICATION ERRORS 

  Medication errors  remain the most common source of 
liability for nurses in all practice settings, and medication 
errors continue to be the number-one cause of mortality and 
morbidity in hospitalized patients. Though health care pro-
viders have long known that medication errors were the most 
significant cause of liability in health care settings, the now 
famous  Institute of Medicine study (2000)  made these statis-
tics known nationally and internationally. 

 Medication errors are difficult to defend because 
they are most often easily averted. Schools of nursing 
generally teach these precautions as the “six rights” of 
medication administration: right patient, right medica-
tion, right dose, right route, right time, and right docu-
mentation. Most medication errors fall into one of the 
following categories. 

  Incorrect Patient 

 Institutional policy and procedure manuals insist that 
nurses check patient identification bands frequently, even 
if the nurse has previously verified the patient’s identifica-
tion and can verify that this is the correct patient. Such 
policies exist to prevent giving a medication to a person 
other than the patient for whom the medication was 
intended and to prevent harmful side effects of a medica-
tion administered to an incorrect patient. Relatively few 
lawsuits are filed that specifically address this one issue. 
Reasons for these few lawsuits include that computerized 
documentation systems are now being implemented that 
require the patient’s wristband to be scanned before medi-
cations are administered; that nurses verify the patient by 
requiring the patient to spell his or her last name before 
administering a medication; and perhaps because many 
patients are able to tolerate one dose of an incorrect medi-
cation with few significant side effects. 

 An older case illustrates what can happen when a 
medication is given to the wrong patient. In   Demers v. 
United States  (1990) , the plaintiff ’s husband was admitted 
to the hospital for implantation of a pacemaker. Subse-
quent to the procedure, the patient was administered 
Cardizem, a medication intended for another patient in the 
unit, resulting in this patient’s premature demise.  
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 Medication errors also occur when medications are 
given in greater or more concentrated amounts than the 
amount ordered (  Confidential v. Confidential , 2009b ; 
  Greenberg v. Aquirre , 2009 ;   Pfeifer v. Chughtai , 2009 ;   Seast-
ruck v. Meza , 2011 ;   Stahle v. Chelsea Community Hospital,  
2009 ;   West v. United States , 2009 ). In the first case, the topi-
cal acetic acid solution was ordered to be diluted to a 5 per-
cent solution, but was applied full strength during the 
patient’s gynecological procedure. This resulted in chemi-
cal burns that required treatment in a burn center. In  West , 
full-strength Betadine rather than a diluted 10 percent 
Betadine solution was used during eye surgery, causing the 
patient to suffer chemical burns to the corneas of her eyes, 
resulting in corneal edema.  Greenberg  involved an over-
dose of Zyprexa with the nurse administering 25 mg rather 
than the ordered 2.5 mg, and  Seastruck  concerned the 
overdose of morphine in a pediatric dental patient when 
the nurse administered 1 mg of the medication to a patient 
weighing less than 13 kilograms. 

 In  Stahle , the patient had an order for Phenergan for 
nausea. She received the Phenergan for several days with 
no problems until an orienting nurse administered the 
medication in its concentrated form via the patient’s Hepa-
rin-Lock. The patient experienced an immediate burning 
sensation in her arm and hand. The court found that the 
nurse was negligent, but that the patient’s disabling injuries 
were not caused by the medication administration. Simi-
larly, in  Pfeifer , the patient, taking a diuretic for her hyper-
tension, had a low serum sodium level and the physician’s 
order was for a saline solution to infuse at 125 cc per hour. 
The emergency center nurse administered the full liter of 
saline solution in 1 hour, increasing the patient’s serum 
sodium level to 23 mEq/L and causing the patient to 
develop permanent brainstem damage. In   Estate of Beck v. 
Pine  (2009)  the court reached the opposite conclusion 
because the saline infusion was infused over an 8-hour 
period and the patient’s serum sodium level increased by 8 
mEq/L over a 12-hour span. 

 Finally, medications may also be administered using 
the incorrect route.   Kashefi v. Long Beach Memorial Medical 
Center  (2009)  and   Confidential v. Confidential  (2009c)  illus-
trate this cause of action. In the first case, a patient was seen 
in the emergency center for a rash. Her orders were for IV 
Benadryl and Decadron, oral Zantac, and subcutaneous 
epinephrine. The nurse gave the Benadryl and Decadron as 
ordered, then began administering the epinephrine through 
the IV line. The patient said she was feeling “strange” and 
the nurse immediately ceased giving the full dose of epi-
nephrine. The nurse placed the patient on a cardiac moni-
tor, started oxygen, and notified the emergency center 
physician. The patient was admitted for observation over-
night and suffered no permanent harm from the incorrect 

manufacturer’s recently circulated warnings. The U.S. 
Court of Appeals ruled that a nurse who counsels a 
patient or family member about the potential side effects 
of a patient’s medications has the legal responsibility of 
ensuring that the information about the medication is 
current and up-to-date. 

   Confidential v. Confidential  (2008)  illustrates the 
importance of clarifying medication orders. The patient, a 
33-year-old male, had been admitted for acute appendicitis 
and routine appendectomy. Demerol, 100 mg intravenous 
(IV), was ordered for postoperative pain, and the first dose 
was given in the postanesthesia care unit in 25-mg incre-
ments. The patient was transferred to a medical-surgical 
unit with orders for IV Demerol, 75 mg every 3 to 4 hours 
as needed for pain. The patient began clear liquids on the 
following day, and 2 days after surgery, his pain medication 
was changed to Vicodin, two tablets every 4 to 6 hours as 
needed for pain. Though the new order was written, the 
physician did not discontinue the order for Demerol. At 
this point in his recovery, the patient had received a total of 
675 mg of Demerol for pain. 

 The patient continued to experience significant 
postoperative pain, and the nurses decided to continue 
giving the Demerol and did not begin the Vicodin. Late 
on the third postoperative day, the nurse did give one 
dose of Vicodin, which the patient reported did not 
relieve his pain. She then gave the Demerol. On the fourth 
postoperative day, the patient experienced a seizure, 
became unresponsive, and a code was called. The 55-min-
ute code was not successful. The coroner’s report noted 
that laboratory tests established acute meperidine toxicity 
as the cause of death, noting that Demerol (meperidine) 
is metabolized into normeperidine, a chemical substance 
that remains in the blood and can build to toxic levels. 
Nurses at the facility had made the decision to continue 
the Demerol, even though the physician had written 
orders for oral Vicodin. 

 In   Confidential v. Confidential  (2009a) , the patient 
had an emergency surgical procedure to remove a blood 
clot from his right leg, which was done using an epidural 
anesthetic. He was then transferred to the postanesthesia 
care unit where the anesthesiologist removed the epidu-
ral catheter. Twelve minutes later, the nurse started IV 
heparin, which was continued for more than 24 hours 
until the patient developed quadriplegia. The paralysis 
was caused by bleeding into the epidural space, which 
was directly related to beginning the heparin prema-
turely. The case was settled out of court and the only dis-
pute was whether the heparin orders should have 
specified that it was not to have been initiated within the 
first hour after the epidural catheter was removed, or the 
nurse should have known that fact. 
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 In   Lee v. Health Care and Retirement Corporation  
(2009) , the patient was prescribed Bactrim for a urinary 
tract infection. The patient had an allergic reaction to the 
medication, eventually diagnosed as Stevens-Johnson Syn-
drome. The patient, who developed burning and itching 
sensations, was continued on the medication when the 
nursing staff failed to notify the physician of the possible 
allergic reaction to the medication. 

 Note that the court may find that there is no liability 
for a medication reaction when the nurse accurately 
assesses the patient for a possible allergic reaction before 
giving the medication. In   Corkran v. Christus Health  (2010) , 
the patient was admitted for a possible cardiac event and 
the physician ordered 3 mg of morphine. Before giving the 
medication, the nurse clarified with the patient from his 
description of the symptoms that a past episode was more 
likely an adverse reaction as opposed to a true allergy to the 
morphine. After receiving the medication, the patient 
reported that he started having issues with anxiety, depres-
sion, and trouble concentrating. The court found no negli-
gence on the part of the nurse or the hospital.  

  Inaccurate Knowledge Regarding the 
Medication and Its Side Effects 

 One of the most important aspects of medication adminis-
tration involves the nurse’s full comprehension of the med-
ication’s target effects and possible side effects. Standards of 
care require nurses not only to be able to administer medi-
cations correctly, but to understand the pharmaceutical 
actions of the medications, potential side effects, and con-
traindications. Nurses must also understand the interac-
tions of medications because most patients receive more 
than three medications during a 24-hour period, and they 
must properly question the prescribing physician before 
administering the medication. 

 A case that clearly illustrates this aspect is   Hill v. 
Sacred Heart Medical Center  (2008) . The case involved a 
patient recovering from bilateral knee replacement surgery. 
The physician ordered subcutaneous injections of Lovenox 
as a precaution against deep vein thrombosis in the recov-
ery period. These injections were administered over a 
9-day period in the patient’s left lower quadrant of his 
abdomen. Over this period of time, the patient developed a 
rash and bruising in the area where the injections were 
being administered. The skin was hardened at the injection 
site, then a large blood blister developed and progressed to 
a black blister measuring 3 by 8 cm. 

 Blood tests showed that from day 7 to day 9 postoper-
atively, his platelet count dropped 70 percent. On day 9, the 
patient became pale, confused, drowsy, short of breath, and 
was eventually difficult to rouse. Unfractionated heparin was 

medication administration. In  Confidential , the nurse 
administered oral suspension Dilantin through the patient’s 
IV line. The patient became comatose and died shortly after 
this incorrect administration of an oral medication.  

  Improper Injection Technique 

 An older case,   Biggs v. United States  (1987) , illustrates this 
cause of action. In  Biggs , the patient claimed that the nurse 
had used incorrect technique in administering an intra-
muscular injection. The injection, if given 3 to 4 inches 
above the knee as was claimed, could have resulted in nerve 
damage and would have been contrary to nursing stan-
dards of care. Because the patient exhibited signs and 
symptoms of nerve damage, the court remanded the case 
back to trial level on the issue of nursing malpractice. 

 Improper technique can also involve administering 
nonmedications via a patient’s IV line. The newborn in 
  Ramos v. Rockford Health System  (2009)  had both a periph-
erally inserted central venous catheter and an orogastric 
feeding tube. Though not technically a medication error, 
the nurse administered 12 cc of human milk into the neo-
nate’s bloodstream via the central venous catheter rather 
than into the stomach via the orogastric feeding tube. The 
hospital settled with the parents for $4,000,000 to assist 
with the infant’s future medical and nursing needs.  

  Incorrect Time of Administration 

 Giving medications at wrong time intervals may cause 
patients serious injury.   Confidential v. Confidential  (2009d)  
concerned an elderly resident in a long-term nursing facil-
ity who was well controlled with her Parkinson medica-
tions. While at the facility, the nurses failed to ensure that 
she received the Parkinson medications on a regular sched-
ule, resulting in the slow downward spiral in her health sta-
tus and ultimate death.  

  Failure to Note Patient Allergies 

 When nurses administer medications to which patients 
have already disclosed an allergy, the court will typically 
find against the nurse and the hospital. In   Holloway v. 
Pendleton Memorial Hospital  (2009) , the patient was admit-
ted for a sprained leg. She told the emergency center nurse 
that she was allergic to aspirin, codeine, and Toradol, all of 
which was documented in the patient’s record. The emer-
gency center physician, without examining the patient or 
looking at the chart, ordered Toradol for the patient’s pain. 
The same nurse who had completed the patient’s history of 
medication allergies reportedly was the nurse who admin-
istered the medication to this patient. The patient settled 
the lawsuit for $17,500 for the allergic reaction that ensued. 



 Chapter 17 • Nursing in Acute Care Settings 349

   Janga v. Colombrito  (2011)  illustrates the nurse’s 
responsibility for understanding the relationship of medica-
tion administration with patient treatments and interven-
tions. The patent had been admitted with symptoms of a 
severe headache and stiff neck. A series of tests were ordered 
to determine why the patient was experiencing these symp-
toms. The physician also ordered aspirin and Lovenox, both 
blood thinners, twice daily. The first doses were given at 
noon, then again at midnight on the day of admission. 

 The patient was scheduled for a lumbar puncture for 
mid-afternoon the next day. He again received the two 
medications at noon before the procedure and again at 
midnight after the lumbar puncture. The following day he 
began to develop signs and symptoms of a spinal hema-
toma—back pain, loss of feeling in his legs, and inability to 
urinate. The neurologist who had done the lumbar punc-
ture ordered immediate spinal magnetic resonance imag-
ing (MRI). Ordered at 6:00 a.m., the MRI was not 
completed until the next afternoon, a full 33 hours after 
being ordered. The patient never recovered from the spinal 
hematoma and remains a paraplegic. 

 In the lawsuit that ensued, the nurses were faulted for 
not knowing that anticoagulants are contraindicated in con-
junction with a lumbar puncture due to the risks of the very 
same complications that this patient experienced. The nurses 
should have known to withhold the anticoagulants and verify 
with the physician the need to discontinue the medications, 
at least immediately before and after the lumbar puncture.        

substituted for the Lovenox. Ten hours later, another inter-
nist discontinued all anticoagulant medications. The patient 
then had a stroke, pulmonary embolism, and a deep vein 
thrombosis, leaving him paralyzed on the right side, all 
related to heparin-induced thrombocytopenia, an immune 
reaction to heparin. 

 The nursing expert who testified in this case 
acknowledged that the nurses were aware that something 
was amiss in this patient’s reaction to the Lovenox as evi-
denced by the significant changes at the injection site, but 
that they failed to advocate for the patient and did not rec-
ognize signs and symptoms of a heparin-induced throm-
bocytopenia. The nurses, testified the expert, should have 
been aware of the adverse side effects of the medication 
and should have known that a marked drop in the patient’s 
platelet count indicated that the patient was having an 
adverse reaction to the Lovenox. Additionally, the nurses 
should have advocated for the patient when the Lovenox 
was changed to an unfractionated heparin administration 
when the patient was already exhibiting major symptoms 
of an immune reaction to a heparin-based compound. 

  Ethical Scenario 17–3 

 Medication Administration 

 The 79-year-old patient was terminally ill with end-
stage chronic obstructive pulmonary disease. She had 
coded once and was successfully resuscitated. At that 
point, the family and the physician agreed that a do-
not-resuscitate order was appropriate and the patient 
was to be given comfort measures, including 2 mg of 
morphine as needed for respiratory shortness of breath 
and anxiety. 

 Minutes after this order was received and the 
family notified of the plan to keep the patient comfort-
able, the critical care pulmonologist overruled the fam-
ily’s physician and ordered the morphine to be given at 
20 mg rather than 2 mg IV. The patient was talking with 
her daughter and granddaughter when this higher 
dosage of morphine was pushed; the patient stopped 
talking, closed her eyes, lost consciousness, and died 
4 hours later. 

 Discuss this real-life situation from the perspec-
tive of the ethical principles of the patient, the nurse 
who gave the final morphine dose, other nursing staff 
members, the pulmonologist, and the family physician. 
Did the fact that the patient died 4 hours after the 20 mg 
of morphine was given affect your answer? How might 
this situation have been avoided, considering the ethics 
of all the involved individuals?  

  EXERCISE 17–4 

 The patient, 32 years old and 36 weeks pregnant, went to the 
emergency center for a persistent cough that had progressed to 
serious difficulty with breathing. The patient was diagnosed with 
congestive heart failure. After consulting with a cardiologist, the 
emergency care physician ordered IV labetalol, an alpha and beta 
blocker with known risks associated with heart failure, to be given 
to the patient. After receiving the IV medication, the patient 
arrested and was not able to be successfully resuscitated. 

 How would you expect the court to rule in such a case? If you 
decide that there is liability, how would you divide the liability? Is 
there any defense that the nurse might provide that would exonerate 
her from liability for having administered the medication?   

  Failure to Document Appropriately 

 The final “right” of medication administration is right doc-
umentation. A case that directly illustrates how a patient 
can be harmed by failure to document is   May v. Mercy 
Memorial Nursing Center  (2010) . Here an elderly patient 
was admitted to a skilled nursing facility for rehabilitation 
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 The court dismissed the case, noting that for a suc-
cessful professional malpractice lawsuit there had to be evi-
dence that the patient was injured by an error or omission 
that fell below the prevailing professional standard of care. 

 The patient in  Sinclair  was recovering from knee 
replacement surgery and had a knee immobilizer and used 
a walker to aid in ambulation. He slipped and fell in his 
bathroom the day after surgery, fracturing the leg and 
ankle on the same leg as the knee replacement. The patient 
admitted that he was given nonskid footwear, but was not 
using it at the time of the incident. Immediately after he fell 
he told the nurse that he saw water on the bathroom floor 
and that he fell when he tripped on his pants leg. Later he 
testified that the nurses had been negligent in their care, 
which contradicted what he had said immediately after his 
fall. The court found no fault with the nursing care of this 
patient and awarded no damages. 

  Melrose  concerned a 74-year-old patient who was 
being discharged that morning. She told the nurse that she 
needed to use the bathroom. The nurse placed a commode 
next to the bed, helped the patient out of bed and onto the 
commode, and told her to call for assistance when she was 
ready to get off the commode. The nurse then left the 
room, giving the patient some privacy. After the nurse left, 
the patient fell to the floor, fracturing her tibia and requir-
ing a surgical open reduction and internal fixation. 

 The expert witness, a hospital geriatric specialist, tes-
tified that as the patient was stable and ready to be dis-
charged, it was appropriate for the patient’s nurse to give 
her some privacy by leaving the room with instructions to 
call for assistance when she was done. Thus, the jury found 
that there was no liability for the nurse. A similar outcome 
occurred in  Keeling . 

 Some of the lawsuits filed concern patients whose 
falls were caused by the facility’s failure to ensure that two 
health care providers assisted the patient as ordered by the 
physician or noted as part of the patient’s care plan (  Confi-
dential v. Confidential , 2009e ;   Estate of Odom v. Aston Park 
Health Care , 2009 ;   Penalver v. Living Centers of Texas , 2009 ; 
  Repp v. Sherwood Manor,  2009 ). The cause of action for 
which other lawsuits were initiated against nurses and 
health care facilities concerned the fact that no assistance 
was provided to the patient when he or she attempted to 
ambulate (  Estate of Falsone v. River Manor , 2009 ;   Estate of 
Reilly v. Oakwood Living Center,  2008 ;   Haddad v. Zdzinn-
icki , 2008 ;   Hill v. Wadsworth-Rittman Area Hospital,  2009 ; 
  Moore v. Park Nicollet Hospital , 2011 ;   Tannen v. Hebrew 
Home , 2010 ;   Turner v. North Haven , 2010 ;   Wolfe v. Canyon 
Sudar Partners , 2008 ). In  Haddad , the patient was 1-week 
postsurgery for a heart valve replacement. When his wife 
went to summon assistance to help him ambulate to the 
bathroom, the nurse told her she was too busy and to find 

following hospitalization for a nondisplaced hip fracture. 
His admitting diagnosis included diabetes, coronary artery 
disease, Parkinson’s disease, and orthostatic hypotension. 
He died a week after admission. 

 The facility’s medication records were incomplete to 
the point that it was indeterminable how much morphine 
he had received. The patient’s daily nursing progress notes 
were also incomplete, so that it could not be determined 
whether or not he was showing signs of toxicity. The toxi-
cology report from the autopsy, however, revealed a mor-
phine level well beyond the therapeutic range. Given that 
report, the court had no difficulty finding liability against 
the nurses, physician, and facility.   

  PATIENT FALLS 

 Patient falls remain second to medication errors in untow-
ard events that may happen to patients. Patient falls are 
among the top incidents that cause or create the potential 
for serious patient injury or death. Patient falls are also 
among the most common types of cases that are filed 
against health care providers. 

 Remember, though, that merely because a patient 
falls does not necessarily mean that fault will be assessed 
against health care providers (  Carsonie v. St. Elizabeth Hos-
pital , 2008 ;   Ernharth v. Sovereign Healthcare , 2010 ;   Keeling 
v. Wellstar Cobb Hospital,  2010 :   Kohwey v. Injured Patients 
Fund , 2009 ;   Luter v. Vanderbilt Stallworth Rehabilitation 
Hospital , 2009 ;   Melrose v. Stanford Hospital , 2010 ;   Sinclair v. 
Mercy Hospital , 2010 ). For example, in  Luter,  the family 
alleged that the now-deceased nursing home resident had 
been “dropped and fell violently and painfully to the floor.” 
The adult son testified that his mother told him that two 
nurses had come to the room and tried to lift her onto the 
commode, but all three fell at once and his mother hit the 
floor. His testimony was overruled as hearsay. 

 The only credible evidence was a sworn affidavit of 
the patient’s nurse taken verbatim from the incident report 
she had written on the night of the incident: 

  On the evening of June 5, I was in room 229 with the 
patient. My purpose in being there was to assist her 
to the bedside commode. We were waiting for a sec-
ond assistant to come help us when the patient slid 
off the bed and into my arms. She did not strike the 
floor and I slowly lowered her to the floor. She was 
actually sitting on my feet when assistance came to 
the room and we lifted her onto the bedside com-
mode. The patient did not fall to the floor and there 
was no visible injury as a result of her sliding off the 
bed into my arms. (  Luter v. Vanderbilt Stallworth 
Rehabilitation Hospital,  2009 , at 230231)  
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 Sometimes, allowing a patient to fall is not the only 
act of negligence or malpractice that is brought in a lawsuit. 
In   Easier v. Valley Falls Terrace  (2010) , the elderly nursing 
home resident suffered from Parkinson’s disease, degenera-
tive arthritis, and dementia. Her annual Minimum Data 
Set assessment indicated that she still needed the services 
of a nursing home. When issues arose with her Medicaid 
reimbursement, she was determined to be ready for trans-
fer to an assisted living facility. Four days after being trans-
ferred to the assisted living facility, she fell on her face and 
fractured her nose. She was taken to the emergency center 
and then transferred back to the same nursing home she 
had just left. 

 At trial, it was shown that the patient had been trans-
ferred to make a bed available for a patient whose care would 
be reimbursed at a higher rate. The jury found liability 
against the nursing home for her transfer that precipitated 
her fall, and the assisted living facility settled out of court for 
the patient’s fall. A nursing home must make care decisions 
in good faith based on honest and competent assessment of 
the patient’s condition, capabilities, and needs. 

   Estate of George v. Haven Health Center  (2011)  held 
that nursing centers must also do a comprehensive reas-
sessment when a patient is readmitted to the facility. In this 
case, the elderly patient was admitted to the nursing facil-
ity, diagnosed with dementia, coronary artery disease, dia-
betes, and arthritis. A few weeks after his admission, he was 
found on the floor, confused and hallucinating, but unin-
jured. He was provided a wheelchair because of his notice-
ably unsteady gait. Two days after this event, he was 
transferred to the hospital for 5 days so that an evaluation 
of his dementia-related medical issues could be completed. 

 On the day he was readmitted to the nursing facility, 
he was left unattended and unrestrained in a wheelchair 
near the nurses’ station. He stood, tried to walk, and fell, 
breaking his hip and hitting his head. The court held that, 
had a comprehensive assessment been completed when the 
patient was readmitted to the nursing facility, it would have 
revealed his current dementia-related deficits with regard 
to personal safety and his need for close supervision and 
possible need for restraints. 

   O’Dea v. Cardinal Cook Care Center  (2010)  concerned 
a patient with a short-term memory deficit, which presented 
problems remembering what he was told by the nurses 
regarding patient-safety teaching. The patient was mainly 
confined to his wheelchair and sometimes was able to ambu-
late with his leg prosthesis and a cane. The patient fell five 
times before he broke his hip. The court held that each of 
these falls created an opportunity and an obligation to reeval-
uate his condition and reassess his needs. Merely reminding 
him to ring his call bell for assistance was not an effective 
safety measure, given his short-term memory issues. 

someone else to help him. In  Tannen , the patient had fallen 
as many as 18 times before the family had her transferred 
from the nursing home and filed a lawsuit. One or more of 
these falls resulted in a fractured pelvis. Though the orders 
noted that she was to be assisted by a nurse or another staff 
member whenever she ambulated, the patient was rou-
tinely allowed to ambulate without assistance. 

 Liability will be assessed against the nursing staff 
if it can be shown that the nurse used poor judgment in 
preventing a patient’s fall. In   Sessions v. Ezra Healthcare, 
Inc . (2010) , the 75-year-old patient was discharged from 
the hospital to a nursing facility for rehabilitation fol-
lowing colon surgery. Her nursing assessment on admis-
sion was that she required extensive assistance for 
repositioning herself in bed as well as for transferring 
and maintaining personal hygiene. It was also docu-
mented that she was prone to confusion, delirium, agita-
tion, and disorientation. 

 Soon after being admitted, the patient was left unat-
tended in her room, sitting in a high-back chair with no 
way of calling for assistance. She fell, fracturing her hip and 
requiring transfer to the hospital. She died during this hos-
pitalization and the family filed a wrongful death lawsuit. 
The jury noted in finding liability against the nursing facil-
ity that there should be a policy setting parameters for 
when it was appropriate for a newly admitted patient to be 
left alone sitting in a chair. 

  Ethical Scenario 17–4 

 When a Patient Falls 

 The elderly, total-care patient had resided at the 
long-term care facility for almost 3 years before a 
fall-risk assessment was conducted. The assessment 
revealed that she was at high risk for falling. A bed 
alarm was to be used at all times while the resident 
was in bed. Several months later the resident fell, 
fracturing her left humerus. There was a debate as to 
whether the bed alarm had been correctly activated 
at the time of the fall. 

 Was merely adding a bed alarm to this resident’s 
care plan the extent of what ethically should have been 
done for this resident? What other factors would you 
need to know in order to determine whether the ethical 
rights of this resident were fully understood and evalu-
ated in determining what measures should have been 
enacted to more fully safeguard the resident from fall-
ing? Would the addition of more restrictive bodily 
restraints make the care of the resident more ethical? If 
yes, from whose perspective?  
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hospital policy and protocols. For example, in   Staley v. 
Ukiah Valley Medical Center  (2008) , the patient was intu-
bated and under general anesthesia. The orthopedist was 
positioning the patient for arthroscopic shoulder surgery 
when the shoulder chair attachment came loose and the 
patient fell to the floor, hitting his head. The closed head 
injury required 3 days hospitalization and allegedly dis-
abled the patient, preventing him from returning to work. 
The jury awarded the patient $859,948 in monetary dam-
ages for the negligence of the perioperative nursing staff 
members not knowing how to set up and secure the 
recently patented shoulder chair attachment device. 

 Additional cases include   Craig v. Sina  (2007) , in 
which the alarm on a cardiac monitor had been discontin-
ued while the patient used the bedside commode and then 
was not reconnected; the patient suffered irreversible brain 
damage when the subsequent episode of ventricular fibrilla-
tion was not timely treated. In   Bullock v. The Rapides Foun-
dation  (2006) , a patient’s family member was injured when 
a stool in the emergency room suddenly rolled backward. In 
finding liability in this case, the court noted that the medi-
cal center had knowledge of the stool’s ability to cause 
potential injury, as there had been eight previous instances 
where the stool suddenly rolled back when someone sat on 
it. In   Slavin v. Mount Sinai Medical Center  (2009) , liability 
was found against the hospital and nursing staff for use of 
methylene blue dye in a manner contraindicated for its use. 

   Colombini v. Westchester County Healthcare Corpora-
tion  (2005)  exemplifies how dangerous equipment can be 
and why it is important to be knowledgeable about such 
equipment. In this case, a 6-year-old boy was sedated and 
placed in a magnetic resonance imaging (MRI) machine. 
When the anesthesiologist realized that the boy was not 
receiving oxygen, he called to the operators of the MRI 
equipment to attend to the oxygen supply source. Hearing 
the call for additional oxygen, a nurse who was passing in 
the hallway outside the imaging room attempted to hand the 
anesthesiologist an oxygen tank made of ferrous material, 
which was drawn into the MRI machine by its strong mag-
netic field. The oxygen tank struck the boy’s head, causing 
his death. 

 Liability can result from using defective or unsafe 
equipment, and nurses have a duty to make a reasonable 
inspection of equipment and refrain from using equipment 
that is defective or not working properly. In   Sanders v. St. 
Catherine Hospital  (2009) , the patient had used the rest-
room and fell when the bed rolled away as she was attempt-
ing to get back in bed. She fell and tore her rotator cuff. In 
the subsequent trial, there was evidence from the patient’s 
roommate who had overheard a housekeeper tell a nurse 
before this incident that the bed should not be used, as the 
locking mechanism on one of the wheels was defective. 

 When a patient falls, the first duty of care is to the 
patient. Notify the patient’s physician and management 
personnel after the patient has been fully assessed for inju-
ries. Give the patient’s physician a brief description of 
what happened and a full description of the patient’s con-
dition. The emphasis should be on treatment to prevent 
further injury. Completely document the patient’s condi-
tion, treatments or tests performed to prevent further 
injury or done to ascertain the full extent of the injury, 
who was notified, and when they were notified. Many 
institutions require that the patient’s family also be noti-
fied of the fall. In some states, the law requires that patient’s 
families be informed of falls in residential treatment cen-
ters and long-term care facilities.        

  EXERCISE 17–5 

 The 72-year-old patient was admitted to the hospital for treat-
ment of heart failure and cancer. On admission her fall-risk 
assessment was 6. Two days later it rose to an 8. Policies at the 
facility called for fall-risk interventions to be initiated on any 
patient whose fall score was 6 or above. The evening of the third 
day of her hospitalization, the patient’s daughter told the nurse 
that her mother was trying to get out of bed. 

 The next morning, the patient was found unconscious on 
the bathroom floor. The prolonged lack of supplemental oxygen 
while lying on the floor resulted in the patient never regaining 
consciousness. She died later that same evening. The family filed 
a wrongful death lawsuit, alleging that the care provided the 
patient was negligent. 

 How do you think the court would decide in such a case? 
What professional responsibilities did the nurse have to the 
patient? What could the nurses have done to prevent liability in 
the case of this particular patient?   

  TECHNOLOGY AND EQUIPMENT 

 Advances in  technology and equipment  have created spe-
cial problems of liability for nurses. In addition to assessing 
and monitoring the patient, the nurse must also know the 
capabilities, limitations, hazards, and safety features of 
numerous machines and devices. Today, more equipment 
injuries occur not because of unfamiliarity with the equip-
ment, but because of carelessness or misuse of equipment. 
Thus, nurses should carefully follow manufacturers’ rec-
ommendations for use of equipment and refrain from 
making modifications to the equipment. 

 Nursing negligence associated with improper use of 
equipment can arise in a variety of ways. First, after learn-
ing the correct use of machinery, the nurse is expected to 
conform to the manufacturers’ recommendations and 



 Chapter 17 • Nursing in Acute Care Settings 353

members, and members of the interdisciplinary health care 
team. Communication is vital, but one must have some-
thing to communicate. Equally important is the nurse’s role 
in assessing and monitoring patients, then in communicat-
ing this information to others. 

   Failure to adequately assess, monitor, and com-
municate  can occur in all aspects of nursing and in all hos-
pital units. This same failure can occur with all types of 
nursing procedures and skills, from the simplest to more 
complex procedures and skills. 

  Failure to Monitor 

 Failure to monitor has been found to be the cause of action 
for liability in multiple recent legal cases, including   Benitez-
Cordova v. Mayes  (2009) ,   Brown v. Henry Ford Health Sys-
tem  (2010) ,   Butts v. Universal Health Services  (2009) , 
  Christus Continuing Care v. Lam Pham  (2012) ,   Christus 
Health v. Dorriety  (2011) ,   Confidential v. Confidential  
(2009g) ,   Coronado v. Montefiore Medical Center  (2010) , 
  Creekmore v. Maryview Hospital  (2011) ,   Downey v. Henry 
Ford Health System  (2010) ,   Elkhart General Hospital v. Wil-
liams  (2011) ,   Fine v. Shands Teaching Hospital  (2010 ), 
  Hayes v. Carroll  (2010) ,  Johnson v. Morehouse General Hos-
pital  (2011),   Lee v. Phoebe Putney Memorial Hospital  
(2009) ,   Perry v. Presbyterian Hospital  (2011) ,   Perseke v. Ross  
(2010) ,   Reigel v. Sava Senior Care  (2010) ,   Salinas v. McAllen 
Hosptials  (2010) ,   Scott v. St. John Health System  (2010) , 
  Weatherspoon v. San Francisco  (2008) ,   Ykimoff v. W. A. 
Foote Memorial Hospital  (2009) , among others. These fail-
ure to monitor cases all resulted in significant liability for 
the health care providers and institutions and comprised a 
variety of nursing care specialties and skills. 

 Three cases ( Butts, Lee , and  Weatherspoon ) involved 
the failure to adequately monitor sedated patients. In  Lee , 
the patient had been admitted to the hospital for nausea 
and other problems associated with her pregnancy. She had 
been a diabetic since childhood and had some degree of 
neuropathy in her lower extremities. The nurse adminis-
tered IV Phenergan and Reglan, then the nurse insisted 
that the patient take a shower. The nurse placed a chair in 
the shower, turned on the water, and handed the patient the 
handheld nozzle. The patient fell asleep while showering 
with scalding water running on her upper thigh. When the 
nurse returned to check on the patient an hour later, the 
patient had been severely burned. 

 In  Weatherspoon , the patient was diagnosed with 
probably acute renal failure and sepsis. He was treated in 
the emergency center while waiting for a bed to be avail-
able. At about 8:30 p.m. he started showing signs of agita-
tion and confusion. At 11:20 p.m., he was started on 
oxygen via a nasal cannula. He was sent for an abdominal 

 Nurses are also expected to give quality, competent 
care despite equipment failures and faulty equipment. In 
  Confidential v. Confidential  (2009f) , the family of a 61-year-
old Alzheimer’s patient settled for over a million dollars after 
the patient’s head was trapped by the bed rails of an obsolete 
hospital bed model that had been recalled by the manufac-
turer several years earlier. The reason for the recall was for the 
very same type of entrapment that had occurred with other 
patients. The first time the patient’s head became entrapped, 
the facility did nothing. The second time the patient’s head 
became entrapped, the patient was strangled and died. 

 Finally, nurses may have a legal duty to assess the 
equipment’s appropriateness. In   Hall v. Arthur  (1998) , the 
surgeon implanted an artificial material during an anterior 
cervical diskectomy and fusion surgery, rather than bone 
harvested from the patient’s hip or from the tissue bank. 
Eventually, the patient required a second operation, remov-
ing the implant and using the patient’s bone. The court ruled 
that the hospital was also liable because the nurse ordered 
the synthetic implant without having the unusual request 
reviewed by the appropriate managers, as was the hospital’s 
policy, and because the product’s original package insert spe-
cifically contraindicated its use for spinal procedures. 

 In   Valente v. Christ Hospital  (2009) , the scalpel blade 
came off the handle during surgery while the orthopedic 
surgeon was using it to create posterior and anterior por-
tals inside the patient’s right shoulder. When he noticed 
that the scalpel handle no longer had a blade, the surgeon 
went back and found it by enlarging the incision a few mil-
limeters with another scalpel. No liability was assessed 
against the surgeon, nurses, or facility because the incident 
report written at the time of the event clearly showed that 
before the case started the handle was inspected, the blade 
was attached in the usual manner, and that there was no 
indication of a problem or defect until the blade subse-
quently came off during the surgical procedure. 

 Nurses, through the risk management department, may 
also have a duty to evaluate whether institutions are following 
the  Safe Medical Devices Act of 1990 , amended in  1992 . 
Under this law and its amendments, all adverse incidents 
related to medical devices must be reported to manufacturers, 
and in cases of death to the Food and Drug Administration, 
within 10 working days. The purpose of the law is to investi-
gate and take action the first time an event occurs to prevent 
reoccurrence and harm to subsequent patients.  

  FAILURE TO ADEQUATELY ASSESS, 
MONITOR, AND COMMUNICATE 

 Nurses are frequently reminded that their most important 
duty is that of communication, both verbally and through 
written documentation, to patients, physicians, other staff 
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evening, the patient’s blood pressure again fell to 89 with 
subsequent readings of 80/56, 81/50, and 89/68. The physi-
cian was not notified, even though the patient was less 
responsive, complaining of chest tightness, and producing 
almost no urine output. 

 The surgeon came the next morning and ordered 
blood tests and an electrocardiogram. The patient was then 
sent to the cardiac catheterization laboratory where he 
expired from what was described as an anoxic cerebral 
event. Both the nurses and the hospital were faulted as lia-
ble for the patient’s demise. In  Christus Continuing Care , 
the nursing staff was faulted for not obtaining and docu-
menting strict intake and output records in a patient post-
operative for a small bowel obstruction. 

 Failure to monitor lawsuits may involve medications 
and their administration. The 24-year-old patient in  Scott  
was a type 1 diabetic, who developed hypertension and was 
hospitalized for hemodialysis. She told the nurse that she 
was experiencing epigastric pain radiating to her back. 
When notified, the physician ordered IV Dilaudid for pain. 
During the night, her blood pressure dropped to 87/49 and 
her blood glucose was recorded as 49. The blood glucose 
rose to normal values after the administration of IV fluids, 
but her blood pressure remained low. The nurse then 
administered the IV Dilaudid for pain. No further vital 
signs were recorded and the patient was found unrespon-
sive at 5:30 a.m. She was initially resuscitated, but died 
shortly thereafter. 

  Confidential  concerned an almost identical set of 
circumstances. Here the 27-year-old patient with a history 
of asthma went to the emergency center for an upper 
respiratory infection. Her presenting symptoms were 
shortness of breath, wheezing, nonstop cough, chest pain, 
and tachycardia. She was admitted and started on medica-
tions that can produce central nervous system and respira-
tory depression, including Dilaudid, Ativan, and Benadryl. 
The nurse’s notes indicated that the patient was getting 
adequate pain relief. The respiratory therapist noted 
diminished breath sounds, expiratory wheezing, labored 
breathing, and an oxygen saturation of 92 percent after 
giving the patient a breathing treatment. She was then 
medicated with an additional 4 mg of Dilaudid and 4 mg 
of Ativan IV. No one checked the patient for the next hour; 
when the nurse did check on the patient, she was found 
unresponsive, a code was called, and the patient was pro-
nounced shortly thereafter.  

  Failure to Assess and Notify 

 Similar to failure to monitor causes of action, causes of 
action for the failure to assess and notify members of the 
health care team of adverse findings have resulted in 

computerized tomography scan at 1:00 a.m., then returned 
to the emergency center. Ativan was given at 2:45 a.m. for 
agitation, then three doses of Versed were administered at 
10-minute intervals between 3:30 and 3:50 a.m. At 4:12 
a.m., the patient coded and suffered long-term brain 
injury from being asystolic for a 9-minute interval. The 
court faulted the nurse for failure to record any monitor-
ing of the patient’s condition for a 4-hour interval before 
the code, despite the fact that he was showing signs of 
respiratory difficulty, was receiving nasal oxygen, and then 
received multiple doses of Versed. 

 The nurses in  Butts  were faulted for their failure to 
record vital signs over an 8-hour period. This patient, 
admitted for passage of a kidney stone, had received mul-
tiple doses of narcotics for pain management. He was 
placed on supplemental oxygen when his oxygen satura-
tion dropped into the 80 percent range, then was given 
additional Dilaudid and Demerol IV for pain. The nurse’s 
progress notes for the 8 hours prior to his death noted that 
he was “resting quietly.” 

 Inadequate postoperative care may also result from 
failure to monitor patients. In  Brown , the nurses were 
faulted for failure to monitor a patient’s neurological status 
after surgery for removal of a mass near the pineal gland. 
The patient’s Glasgow Coma Score was 12 when she was 
transferred to the neurosurgical intensive care unit; 4 hours 
later, her score was 9 and her pupils had become sluggish. 
Neither of these facts was reported to the physician, and a 
MRI ordered for later that day was never done. The patient 
in  Salinas , following a discectomy and fusion of a herniated 
lumbar disc, developed pain and numbness in his left foot, 
then the foot became cold, lacked capillary refill, and even-
tually turned cyanotic. A partial amputation had to be 
done. The nursing staff was faulted for failure to monitor 
these changes and for failure to chart the changes that had 
occurred over a 12-hour interval. In  Perry  and in  Ykimoff , 
the patients also developed circulation issues postsurgery; 
the lack of pulses and sensation in their lower extremities 
were not monitored and recorded, resulting in permanent 
patient injury. 

 In  Elkhart General Hospital , the patient was postop-
erative following coronary artery bypass surgery. The sur-
geon’s orders were that he was to be notified if the patient’s 
heart rate fell below 60 or rose above 120, if the systolic 
blood pressure fell below 90 or rose above 150, if respira-
tions were greater than 28/minute, or if the urine output 
fell below 30 cc per hour. On the day after surgery, the 
patient’s blood pressure dropped to 81/55. The nurses 
decided to wait and see what the next hourly reading was 
before notifying the surgeon. The next blood pressure 
reading was 79/45 and the physician, when notified of this 
blood pressure reading, ordered Albumin. Later that same 
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   Herrera  concerned a case where the nurse deter-
mined that the infant was in a head-first presentation, noti-
fied the physician, and initiated the Cytotec to induce 
labor. The Cytotec was administered at 7 p.m. and again at 
11 p.m. At 2:10 a.m., the nurse noted meconium on the 
patient’s bedsheets. The nurse did a vaginal examination, 
but could not verify the infant’s presentation. She notified 
the mother’s physician, who determined that this was a 
breech presentation. The heart tones at this stage were 
non-reassuring and an immediate cesarean section was 
started at 3 a.m. The infant died several weeks later. 

 At trial, the court determined that the nurse had 
started medications to induce labor without an accurate 
assessment that the baby was in a cephalic presentation and 
before fetal monitoring was started and reassuring data 
were obtained. Liability was assessed on the part of both 
the nursing staff and the physician. The nurses’ assessment 
was faulty, and the physician was negligent in not verifying 
the assessment data before ordering the induction of labor. 

 The nurses in  Howe  were faulted for not fully assess-
ing a postpartum patient who had received epidural anes-
thesia during delivery. The patient was told that she had to 
get up, walk to the bathroom, and clean herself up before 
the end of the nurse’s work shift. The patient told the nurse 
that she was unable to feel her legs, an indication that the 
epidural effects were still present. The nurse then moved 
the patient to the side of the bed and tried to help her stand. 
When the mother did stand, she fell and hurt her hip. At 
trial, there was some discrepancy as to whether the nurse 
had actually told the patient to get up and walk, or the 
nurse merely was attempting to see if the patient could 
stand. Regardless of which interpretation was more cor-
rect, the court found liability because the physician had 
ordered strict bed rest until there were no further effects of 
the epidural. 

 In  Mobile Ob-Gyn P. C ., the patient came to the 
obstetrical clinic after a home pregnancy test showed that 
she was pregnant. She was started on prenatal vitamins and 
given a follow-up appointment. At the next visit, she 
informed the physician that she was taking Prozac, Well-
butrin, and Benicar, and he told her that she could con-
tinue these medications during her pregnancy. Benicar is a 
angiotensin II receptor antagonist that is used to control 
high blood pressure and is contraindicated in pregnant 
individuals. At trial the physician said he told her to dis-
continue the Benicar, but this was not recorded in the 
patient’s chart. 

 The baby died shortly after delivery and the patient 
filed this lawsuit. The court determined that the physician 
and the nurses had not met the standards of care for this 
patient. It is a nursing as well as a medical responsibility to 
question a prenatal patient about the medications that she 

numerous recent court rulings. The failure to assess and 
notify is perhaps most frequently seen in obstetrical cases 
(  Birmingham v. Injured Patients Fund,  2010 ;   Herrera v. 
Holiday, 2011  ;   Howe v. King County , 2009 ;   Johnson v. 
Morehouse General Hospital , 2009 ;   L.U. v. Montoya , 2010 ; 
  Mobile Ob-Gyn P. C. v. Baggett , 2009 ;   Ordonez v. Bayonne 
Medical Center,  2011 ;   Stanziano v. Miami Valley Hospital , 
2009 ;   Tavares v. Evergreen Hospital , 2008 ). For example, in 
 Johnson , the insulin-dependent diabetic patient who was 
in her 36th week of pregnancy, saw her doctor for failure 
to sense any fetal movement. She was hospitalized 2 days 
later, and a series of nurses caring for the patient viewed 
the fetal monitor tracings without notifying the physician 
that there was any problem with the tracings. When the 
physician did come to the patient’s room, the nurse held 
up the monitor strip as if to signal him that there was a 
problem, but the physician misunderstood, left the room, 
and continued to see his other patients. When the infant 
was finally delivered, he had significant brain damage and 
cerebral palsy. 

 At the trial, the nurse testified that she did not want 
to say anything in front of the patient to alert her to the fact 
that there were problems with the monitor tracings. She 
also testified that she did not want to leave the patient so 
that she could speak with the physician in the hallway and 
outside the patient’s hearing. The court apportioned the 
damage award as 80 percent liability on the part of the 
nurses and 20 percent on the part of the physician. 

 Similarly, in  Stanziano , the labor and delivery nurses 
were faulted for failing to appreciate that management of a 
pitocin drip requires special vigilance in a postcesarean 
vaginal delivery. They had waited 15 minutes before alert-
ing the physician that the fetal heart rate had slowed drasti-
cally and then disappeared altogether. When the fetus’ 
heart rate dropped below 50 and there was loss of heart 
tone, immediate and decisive action was required to pre-
vent injury to the fetus and the mother. 

 Failure to assess and notify was also the holding in 
 L.U.  In this case, the fetal monitor showed signs of fetal dis-
tress. The mother’s obstetrician was notified, but was 
unavoidably delayed in getting to the hospital. At this 
point, the nurses should have realized the need for prompt 
medical intervention and not waited for the mother’s obste-
trician, but alerted their supervisor that they needed 
another physician to intervene and deliver the infant. Two 
physicians did eventually deliver the infant, who is now 
severely retarded and blind. A similar outcome occurred in 
 Ordonez  when the nurses watched the fetal heart rate drop 
to below 60, then waited 30 minutes before alerting the 
mother’s obstetrician. When the obstetrician was delayed 
in reaching the hospital, no attempt was made to seek 
another physician to deliver the infant in a timely manner. 
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an additional 2 hours lapsed before a CT scan was done, 
and it was another 2 hours before air ambulance could 
transport her to a major trauma center. She died when her 
brainstem herniated due to cerebral swelling caused by 
penetration of a projectile into her skull. The court con-
cluded that because the victim of a gunshot wound gener-
ally does not walk into the emergency center and ask to be 
seen, the emergency center nurse triaged this patient as 
urgent but not emergent. 

 In  Hamdan , the patient was a diabetic, developmen-
tally disabled adult patient who had a venous catheter 
inserted into his right leg so that medications, including 
vasoconstrictors, could be administered. In reality, the 
catheter was placed in the femoral artery rather than the 
vein and the patient developed an arterial occlusion. The 
nurses were faulted for their failure to examine the catheter 
for arterial back-flow, determining that the catheter was 
misplaced, and notifying the physician of its misplacement. 

 Nurses have the responsibility to do more than assess 
and notify the physician regarding patient care issues. A few 
cases have held that there is also a duty to treat. For exam-
ple, in   Confidential v. Confidential  (2010) , the 62-year-old 
patient was diagnosed with pneumonia shortly after she 
arrived at the emergency center. The hospital did not have 
an open bed available at the time, so the patient was kept in 
the emergency center for 24 hours waiting to be admitted. 
By the time she was admitted to the medical-surgical unit, 
she was anxious, diaphoretic, tachycardia, and was hyper-
ventilating. She soon became cyanotic and died. 

 Before her transfer from the emergency center, the 
nurse noted that the patient’s oxygen saturation dropped to 
80 percent even though she was receiving oxygen at 5 L/min. 
She reported this finding to the physician, who made no 
changes in the patient’s orders. The nurse also failed to 
follow up when the patient continued to have breathing 
difficulties and became more anxious. The nursing staff 
was faulted at the subsequent trial for her failure to do 
nothing further to ensure that the patient’s worsening 
condition was treated. 

   Estate of Jones v. Lefkowitz  (2009)  concerned the 
delayed diagnosis of breast cancer. The patient was seen 
in the clinic for an evaluation of a breast lump. The 
patient was timely referred for a mammogram and a 
sonogram, both of which were misread as nonindicative 
for breast cancer. The patient continued to be seen at the 
clinic, and both she and the nurse could tell that the 
lump was continuing to expand. The court held that the 
nurse should have presumed that this was a cancer and 
the patient should have been referred for a breast biopsy, 
despite the negative sonogram and mammogram. Liabil-
ity for the untimely death of this patient was allocated to 
the clinic nurse (16 percent), to her physician supervisor 

is taking, to know which medications are not appropriate 
during pregnancy, and to counsel the patient accordingly. 
Procedures are needed to ensure that each prenatal patient’s 
medication has been determined and documented in the 
patient’s medical record. 

 Nonobstetrical cases holding that there was liability for 
nurses’ failure to adequately assess and notify include   Knight 
v. Roberts  (2012) ,   Ramirez v. AHMC Healthcare  (2010) ,   Laz-
are v. Thenor-Louis  (2008) ,   Estate of Dorriety v. Mehta  (2009) , 
  Langer v. Holy Family Medical Center  (2009) ,   Salica v. Myer  
(2009) ,   Chesser v. Lifecare Hospital  (2009) ,   Hale v. Yokoyama  
(2010) , and   Hamdan v. Bell  (2009) , among others. In most of 
these cases, the nurse was faulted for failure to appreciate the 
significance of the change in the patient’s condition or what 
such a change in condition could signify. 

 For example, in  Knight , the patient, who had a his-
tory of smoking and hypertension, went to the emergency 
center for chest pain. She was seen within minutes of her 
arrival and reported to the admitting nurse that her chest 
pain was a 10 on a scale of 1–10 and her blood pressure on 
admission was 228/104. She also reported that the pain was 
radiating down her arm, back, and neck. The nurse 
assigned the patient the triage category of urgent rather 
than the more serious category of emergent. 

 The physician ordered blood drawn for a cardiac 
enzyme panel, a cardiac monitor, chest x-ray, and sublin-
gual nitroglycerine. Four hours later her pain had subsided, 
but her blood pressure was still 154/88. The cardiac 
enzymes were reported as within normal levels, the chest 
x-ray was normal, and the electrocardiogram showed no 
signs of acute ischemic changes. She was admitted for 
observation overnight. 

 Late the next day, the resident physician believed that 
she was having a myocardial infarction and had her trans-
ferred to another hospital for cardiac catheterization. The 
catheterization revealed that she had an aortic aneurysm and 
dissection, which then was inoperable. The court concluded 
that, if the patient had been properly triaged as emergent by 
the admitting nurse, the critical medical interventions could 
and would have occurred sooner and that the patient’s life 
could have been saved. Though the physicians bear the ulti-
mate responsibility for the correct medical diagnosis, the ini-
tial triage by the nurse sets the overall tone for the level of 
attention that will be given the patient’s emergency center care. 

   Ramirez  concerned a 22-year-old patient who went 
to the emergency center after being shot in the right temple 
by a pellet from an air rifle. She had walked into the emer-
gency center and was coherent and conversant when she 
first arrived. Believing it was only a superficial wound, the 
emergency center personnel were slow to respond to the 
patient’s neurological status until she became stuporous. 
Two hours later, she was intubated for respiratory distress; 
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called, when the mother was prepped for surgery, and the 
exact time the initial incision was made. All of these events 
occurred within an acceptable 30-minute time frame. 

 Based on the notes at delivery, the court, through 
expert testimony, was able to conclude that the fetus was 
essentially born dead, with the airways so hopelessly 
obstructed  in utero  that the child could not be brought 
back to life. Although this was a tragedy, it did not result 
from failure to assess or to monitor the mother and the 
unborn child. 

 Perhaps   Gabaldoni v. Board of Physician Quality 
Assurance  (2001)  best illustrates the role of the nurse in 
assessing and communicating with members of the health 
care team. The court in this case upheld a reprimand 
imposed on an obstetrician by the State Board of Medicine 
for a patient’s avoidable death. In contrast to this negli-
gence, the court praised the nurses’ competence. The court 
record is full of reference to the nurses’ notes, exact times 
when tests were ordered by the physician, exact times when 
results were returned or when someone was sent to get the 
reports, and exact times of when and how the physician 
was notified of the patient’s test results.        

(15 percent), and to the radiologist who had misread the 
mammogram and sonogram that were done on referrals 
from the clinic nurse. 

 Nurses also have a responsibility to communicate 
with interdisciplinary health care members, particularly if 
there is a change in patient status. In   Stanfield v. Neblett  
(2010) , the patient was recovering from a closed head 
injury sustained in an automobile accident. She was first 
hospitalized in the neurological intensive care unit, but 
then was transferred to the intermediate neurological care 
unit. On her second day in this unit, she began to show 
signs that her pain level was increasing and her Glasgow 
Coma Scale score dropped from 13 at 4 p.m. to 9 at 7 p.m. 
The nurses did not notify the physician of these changes 
until almost 11 p.m., at which time the patient was in acute 
distress, and she died the next day. 

   Elizarde v. Laredo Regional Medical Center  (2009)  
presented similar lack of communication between the 
nursing staff and the patient’s physician. In this case, the 
baby was born at 27-weeks gestation and died 20 hours 
later. The nurses observed and charted that the baby was 
breathing rapidly and showed other signs of respiratory 
distress, including subcostal retractions, color changes, and 
gasping. When the neonatologist called in for a report, he 
was told that the vital signs and other assessment data were 
fine. It was not until 4 hours after signs of respiratory dis-
tress were first observed and charted that the neonatologist 
was notified that the baby was in distress. 

 The need to communicate timely with health care 
providers was also the cause of action in   Overby v. Botsford 
General Hospital  (2009) . This case concerned a patient who 
had been struck in the abdomen by a heavy object while 
working on a construction site. A general surgeon ordered 
that hemoglobin and hematocrit levels were to be obtained 
every 6 hours and that the surgery department was to be 
notified if the hemoglobin level fell below 9. When the 
hemoglobin level did fall below 9, the nurse failed to notify 
the surgeon and also continued to administer heparin even 
though a low hemoglobin level in a patient diagnosed with 
a ruptured spleen should have been seen as an indication of 
internal bleeding that requires prompt surgical correction. 
The patient died of a myocardial infarction the next day. 

 A case vividly illustrating the need to assess, monitor, 
and communicate and then to document that these were 
performed is   O’Donnell v. Holy Family Hospital  (1997) . In 
that case, the labor and delivery nurses noted carefully the 
specific time that the monitoring strips began to show fetal 
distress and that the physician was informed of these trac-
ings. He arrived to view the monitor tracings for himself 
and to assess the patient within a 6-minute time frame. The 
nurses noted the exact time the cesarean section was 
decided upon, when the anesthetist and neonatologist were 

  EXERCISE 17–6 

 The patient had been admitted to the hospital for the birth of her 
first child. She was 2 weeks past her due date, her membranes had 
ruptured at home, and she was in active labor. She and her hus-
band had twice declined the midwife’s recommendation that a 
Pitocin drip be initiated, based on the negative information about 
Pitocin that they had been given at their natural childbirth class. 
The nurse midwife informed the couple that the mother’s physi-
cian had ordered the Pitocin and that she was going to initiate the 
drip, despite their refusal. At this point, the mother was several 
hours into her labor, with 60- to 90-second contractions at 5- to 
7-minute intervals. 

 The Pitocin was started, and both the nurse directly caring 
for the mother and the nurse midwife continued to increase the 
amount of Pitocin that the patient was receiving. This increase in 
Pitocin dosage continued even though the hospital’s policy stated 
that Pitocin was to be discontinued if contractions became more 
frequent than every 2 minutes or became tetonic. The Pitocin was 
still infusing 3 hours after the mother’s uterine contractions had 
become hyperstimulated. At this point, the fetus’s heart rate 
became bradycardic and the severely brain-damaged infant was 
delivered by cesarean section. 

 How should the court find in this particular case? Was 
either of the nurses meeting the standards of care for this patient? 
If you were able to see a failure to communicate in this case, with 
whom was the failure to communicate identified? How could 
better assessment and communications have made a difference 
in the outcomes?   
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chest pains, for which the nurse administered Demerol and 
nitroglycerine. The nurse charted the medications, but did 
not notify the physician. 

 When the physician made his rounds, the patient 
told him about her earlier chest pain. He discharged her 
without further investigation. The patient died at home 
later that day from a cardiac arrest. The court found liabil-
ity on the part of the nurse as well as the physician for 
their failure to further investigate the significance of chest 
pain in an individual taking medications for her high cho-
lesterol levels. 

 In   Confidential v. Confidential  (2009h) , an 
18-month-old child was seen in the emergency center. 
The father wrote on the admission form that the reason 
for the visit was “blue/purple lips,” and he also told the 
nurse that the child had been vomiting and having diar-
rhea for the previous 18 hours. The child’s rectal temper-
ature was 97.5°F. 

 The child was triaged as a 3/5, which meant that he 
could wait up to 1 hour before being seen by the physician. 
Actually, the child waited over 3 hours before seeing the 
physician and being reassessed by the nurse. During this 
interval, the father and other concerned individuals in the 
emergency center waiting area reported to the nurse that 
the child seemed to be getting worse and becoming more 
ashen in appearance. 

 By the time the child was finally seen, he was severely 
dehydrated and diagnosed with viral myocarditis. There 
was a delay in obtaining an IV site, and when the IV was 
finally started in his leg, his left foot began to swell due to 
venous circulation shutting down to protect blood supply 
to his core organs. Eventually, the left foot was amputated. 
The court, in determining liability, noted that he child 
should have been seen within the first 30 minutes and not 
allowed to sit unattended for several hours.  

  Communicating with Culturally and 
Ethnically Diverse Individuals 

 Some of the issues concerned with communication involve 
working with culturally and ethnically diverse patients 
and health care workers. English is not the primary lan-
guage for approximately 60 million U.S. residents over the 
age of 5, and this may result in communication difficul-
ties ( United States Census Bureau, 2011 ). Health literacy 
 (discussed in more detail in  Chapter   8   )  may also com-
pound the health care providers’ ability to communicate 
effectively. 

 Although it is an important aspect of health care 
delivery, limited case law exists showing the harm that can 
occur when English is not the patient’s primary language. 

  Failure to Listen and Communicate 
with Patients 

 Patients and their families have successfully initiated 
lawsuits naming health care practitioners that might 
have been avoided if the health care provider had lis-
tened to the patient and taken into account what the 
patient was attempting to tell the staff member. For 
example, in   Knight v. Physicians Insurance Company  
(2009) , the 69-year-old patient was receiving Adriamycin 
for breast cancer via a surgically implanted port in her 
chest just above the left breast. During the third session, 
the patient complained of pain to the nurse while an 
unspecified medication was administered before the 
Adriamycin was started. The nurse reassured the patient 
that everything was alright and started the Adriamycin 
administration. 

 The patient’s daughter then alerted the nurse that 
there was swelling and redness developing around the port 
site, but the nurse again reassured the patient and her 
daughter that everything was fine and continued the med-
ication. Tissue damage from extravasation of the Adriam-
ycin resulted in a total left breast mastectomy being 
necessary. At trial, the jury heard evidence that a known 
complication of chemotherapy is that extravasation can 
cause significant damage to surrounding tissues. Once 
alerted to the potential for extravasation of the chemo-
therapy, the medication should have been immediately 
stopped, the area treated with ice packs to reduce further 
perfusion of the chemotherapeutic medication and to 
reduce swelling and tissue damage, and the patient’s physi-
cian promptly notified. 

 In   Sandbo v. Valley Medical Center  (2009) , the elderly 
patient was recovering from a laminectomy performed ear-
lier in the day. She complained to the nurses about severe 
pain and numbness in her legs and became incontinent. 
The patient requested that the nurse also call her orthope-
dist, but they declined to do so. 

 The next day, the orthopedist came to see the 
patient. When she told him about her pain and numb-
ness, the orthopedist ordered a CT scan, which revealed 
an epidural blood clot that was compressing the spinal 
nerves. The physician requested an operating room for 
emergency surgery, but none was available for several 
hours. The patient became paraplegic, then died from 
unrelated causes. The court awarded the family 
$1,818,583 in damages. 

 The patient in   Miller v. Labrobe Area Hospital  (2009)  
was being observed overnight after an apparent allergic 
reaction to her cholesterol medications. The first thing the 
next morning, she told the nurse that she was experiencing 
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   6.   Look at the patient while the translator speaks to the 
patient and when the patient replies. Pay attention to 
the patient’s nonverbal body language as well as the 
spoken words.  

   7.   Speak slowly and pause frequently, so that the translator 
can complete each question and the patient can 
respond. Avoid compound sentences as much as possi-
ble, as the translator or the patient or both may become 
confused and you will not get the information you need.  

   8.   When completing the session, ask if there are any 
questions and allow sufficient time for the patient to 
answer. If instructions have been given, it is a good 
idea to have the patient repeat the instructions so 
that you can validate patient understanding.   

 Source:  Legal and ethical issues in nursing  (5 th  ed.), by G. W. 
Guido, 2009. Upper Saddle River, NJ: Prentice Hall Health.  

For example, in   Nevarez v. New York City Health and Hospi-
tals Corporation  (1997) , a patient who did not speak Eng-
lish was brought into the hospital by her brother. She was 
having labor contractions and was bleeding. The brother 
brought her to the information desk rather than to the 
emergency center. The information desk staff phoned the 
physician, who told them to have her wait for his arrival, 
which occurred some 3 hours later. 

 She was in labor with a difficult breech presentation, 
requiring transfer by ambulance to a second facility for a 
cesarean section. The baby was born with severe hypoxic 
brain damage, and the mother was awarded $10 million in 
damages. 

 The court found that the patient should have been 
sent to the emergency center, even though the physician 
requested that she wait there. Additionally, if the patient 
had been able to better describe her distress or if the facility 
had provided a translator, the patient would have been able 
to make herself understood and she would have been 
timely seen in the emergency center. 

  GUIDELINES 
 Communicating with Non–English-
Speaking Patients 

    1.   Use a hospital-provided translator if at all possible. 
These individuals are more accustomed to medical 
phrases and conditions and are less likely to be 
affected by “false fluency,” the incorrect use of a word 
or phrase or the use of a term for which there is no 
direct translation.  

   2.   Even when using a hospital-provided translator, avoid 
medical jargon and use words or phrases that are more 
easily understood by people outside of health care.  

   3.   If this is the first time you have worked with this 
translator, take a few minutes to speak with the trans-
lator. Inform the translator in advance of the subjects 
to be covered and the potential questions. Ensure that 
he or she will translate the words as literally as possi-
ble or inform you when there is no literal translation.  

   4.   Ensure in advance that the translator understands 
the need for confidentiality and that anything said 
during the session is confidential. Make sure that the 
patient also understands that anything he or she says 
is confidential.  

   5.   When questioning the patient, speak directly to the 
patient as if the translator was not present. Do not 
speak through the translator. This allows your words 
to be translated exactly as you have spoken them.  

 Because of this diversity, state laws, TJC standards, 
and the American Hospital Association Bill of Rights for 
Patients have included provisions for ensuring that 
patient rights means being able to meet their communica-
tion needs, particularly if patients do not speak English or 
they speak it so brokenly that they are unable to express 
themselves or understand what is said to them. To pre-
vent such an occurrence, most institutions now provide 
interpreters for non–English-speaking patients, and 
nurses must make reasonable efforts to ensure that 
patients understand care issues and discharge education 
and instructions. Remember, though, that when family 
members or patients’ friends serve as interpreters, issues 
concerning patient sensitivity and completeness of infor-
mation as well as interpretation to the patient may be 
compromised. Some patients will not share confidential 
information with their family members, nor will family 
members necessarily tell patients the whole truth about 
their condition/prognosis. Thus, it is advisable to use 
hospital-provided interpreters whenever possible. 

 Nurses should document who was used as the inter-
preter, family member or hospital-provided interpreter, the 
instructions given, and means of ensuring that the patient 
understood the instructions or conversations. Means that may 
be employed to ensure comprehension include having the 
patient repeat the material back to the nurse or asking ques-
tions and requiring that the patient respond. As more non–
English-speaking patients enter the health care delivery 
system, the profession may see additional causes of action 
based on their noncomprehension and failure to follow 
instructions because they did not understand the instructions.        
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satisfied that the patient teaching has been understood and 
the patient can perform the task, the nurse has not met the 
standard for patient teaching. 

  FAILURE TO ACT AS A PATIENT ADVOCATE 

 As the profession develops, it has become apparent that 
nurses owe a higher duty to patients than merely fol-
lowing physician’s orders. Professional nurses serve in 
the role of patient advocate, developing and implement-
ing nursing diagnoses and exercising good patient judg-
ment as they monitor the care given to patients by 
physicians as well as peers. The failure to function in 
this independent role has long been recognized by the 
courts as a failure to act as a patient advocate, and court 
decisions continue to emphasize this vital function of 
nursing.  Review  Chapters   2    and    16    for additional dis-
cussion of this topic.   

  PATIENT EDUCATION 

 The issue of early discharge also addresses the crucial need 
for early and ongoing discharge planning and education of 
patients. In a home health care case,   Ready v. Personal Care 
Health Services  (1991) , a child was discharged from home 
health care services, developed pneumonia, and died. The 
parents brought suit, in part, for the failure of the nurses to 
adequately address potential complications and to educate 
the parents about the possibility of such life-threatening 
conditions. 

 A more recent case supports the need for proper 
patient teaching. The court in   Wiley v. Henry Ford Cottage 
Hospital  (2003)  concluded that nurses must first assess the 
patient, then teach the patient to perform the needed tasks, 
and finally determine how well the patient understood the 
patient teaching done in conjunction with the tasks to be 
performed. The point is that unless and until the nurse is 

  EXERCISE 17–7 

 Jimmie Cho, admitted for minor surgery, tells you he is having 
some chest discomfort and shortness of breath. The patient, a 
known cardiac patient, had nitroglycerin prescribed for chest 
pain, and you give him the ordered medication, then go back to 
the task you were doing when he called for assistance. You do not 
notify the physician of the chest discomfort, nor do you check 
back with the patient to see if the medication eased the pain or 
had any effect at all. Later in the day, during a preoperative visit by 
the nurse anesthetist, the nurse anesthetist asks about the patient’s 
status and recent cardiac history and again you say nothing. If the 
patient suffers a massive heart attack during surgery the next 
morning, could liability for failure to assess, monitor, and com-
municate be found against you? What would you plead as your 
best defense in such a case?    

  Ethical Scenario 17–5 

 Patient Teaching 

 Juan Ramirez, a newly diagnosed insulin-dependent 
diabetic, is to receive discharge planning about his con-
dition. You are the diabetic coordinator for the hospital 
and have developed a wonderful diabetic teaching pro-
tocol. Dr. Nygen, one of the “good old boys,” tells you 
not to teach his patient anything. “He’s my patient and 
I’ll teach him what he needs to know. I do not want you 
interfering in my patient’s care, not now or ever.” How 
would you proceed in this instance? Does Dr. Nygen 
have the final say about his patients in all aspects of 
their care? What if Mr. Ramirez later suffers significant 
harm because of your failure to teach him how to care 
for himself? 

 What are the ethical principles involved in work-
ing with this physician? What ethical principles does 
the nurse have with regard to the patient? Can the 
nurse ethically not teach the patient about his diabetes, 
merely because the physician does not want the patient 
taught by the discharge nurse? If Mr. Ramirez should 
later develop complications from his lack of patient 
education, what ethical implications might that have 
for the nurse? How would you begin to resolve this 
ethical dilemma?  

 Nurses have a duty to protect patients, to question 
orders that are inappropriate or likely to cause harm to the 
patient, and to provide adequate, early discharge educa-
tion. If directly speaking with the attending physician does 
not result in the desired outcome, then nurses have a duty 
to inform their supervisors and mid-management person-
nel so that other means of providing safe and competent 
health care may be obtained. Communication is vital, and 
interventions taken on behalf of patients should be 
promptly and adequately charted in the patient record.  

  ETHICAL ISSUES IN ACUTE CARE SETTINGS 

 Perhaps the most obvious ethical issue concerns the right 
of the person to be free from restraint and allowed his or 
her freedom. With confused and demented patients, there 
are few options available except to restrain the person in 
the least restrictive manner possible to prevent self-harm 
or harm to others in the area. With the elder patient who 
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patient care settings. Differences of opinion among health 
care providers regarding the most appropriate course of 
treatment and care for patients and conflict between the 
nurses’ value systems and those of the organization may be 
described as sources of ethical difficulties. Open and hon-
est discussions between health care providers about these 
issues are one way to begin to address these ethical con-
cerns, especially if the discussions are based on the ethical 
principles of beneficence, veracity, and respect for others. 

 Medication errors, particularly the nonreporting of 
such errors, may present ethical concerns. A recent study 
noted that nurses may fail to report such errors if they per-
ceive that the error was relatively insignificant, or the time 
taken to report the error and complete required paperwork 
prevents them from readily reporting the error, or they fear 
that reports, once filed, will be used in an adverse way 
against them at future evaluations ( Wood, 2009 ). But the 
nonreporting of such errors may also prevent adequate 
treatment for the patient, especially if the patient received a 
medication that was not ordered. Essentially, the nonre-
porting of such an incident may result in the health care 
providers scrambling to further treat the patient because 
they are clueless about the cause of the patient’s presenting 
signs and symptoms. 

 A final ethical issue concerns standards of care and 
the possible injury that often results from substandard 
care. Patients place their trust in their health care provid-
ers, with the expectation that the care provided is the most 
competent and complete care available. The principle of 
beneficence, the duty to do good, underlies the actions of 
these health care providers, assuring that actions will con-
tinue to meet or exceed standards of care, whether in pre-
venting patient falls, promoting patient safety, preventing 
medication errors, or ensuring that members of the health 
care team are informed regarding changes in a patient’s 
condition or response to therapy.   

sometimes is confused but generally is fairly aware of his 
or her circumstances and surroundings, physical or 
chemical restraints may be seen as demeaning to the per-
son. Thus health care providers are challenged to find 
ways to prevent injury to the person while enhancing his 
or her quality of life. Although some of the more obvious 
measures are employed currently in health care settings, 
health care providers are ever challenged to discover 
additional means of assisting persons who might need 
some degree of restriction. 

 A second ethical issue concerns the respect due the 
patient with a psychiatric diagnosis when he or she pres-
ents to the health care delivery system as a possible suicide 
or because of self-harm. Nurses are generally the first 
health care providers that these patients encounter, and a 
study noted that unfavorable attitudes toward these patients 
may prevent seeking care and/or cause substandard care to 
be delivered ( McCann, Clark, McConnachie, & Harvey, 
2007 ). Though the study concluded that overall the nurses 
in the emergency center had sympathetic attitudes toward 
this population of patients, additional study is needed, as 
attitudes can affect care decisions and the client’s request 
for needed health care. An earlier study ( Austin, Bergum, 
& Goldberg, 2003 ) had found that mental health nurses 
experienced moral distress because of their inability to 
adequately provide quality care for mental health patients. 
Although that study noted that this moral distress stemmed 
from lack of resources, including time and numbers of 
staff, lack of respect also was noted as being an important 
factor in treating these patients. Both studies concluded 
that continuing professional education was needed to 
begin to help staff members better understand their dis-
tress and attitudes in relation to respect for this population 
of patients and their care needs. 

 Nurses often face ethically difficult situations when 
trying to find the most appropriate actions to implement in 

     Summary 

   •   Ensuring patient safety remains one of the most impor-
tant aspects of nurses’ responsibilities, with prevention 
of workplace violence being one of the greatest needs.  

  •   Prevention of suicide and self-harm in psychiatric 
patients often occurs because of nurses’ appropriate 
observations and timely interventions.  

  •   Nurses have an obligation to ensure that potential 
known victims targeted by patients capable of such 
violence are appropriately notified.  

  •   Involuntary commitment of mental health patients is 
allowable only for patients who are a danger to them-
selves or others.  

  •   Restraints, either physical or chemical, are allowable 
to prevent patient self-harm or harm to others, with 
the least restrictive method of restraint used.  

  •   Medication errors may be prevented if one remem-
bers the “six rights” of medication administration: 
right patient, right medication, right dose, right 
route, right time, and right documentation.  

  •   Patient falls are among the top incidents that cause 
or create the potential for serious patient injury or 
death.  

  •   Advances in technology and equipment have created 
special problems of liability for nurses.  
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  •   Patient advocacy and patient education are addi-
tional responsibilities of the professional nurse.  

  •   Ethical concerns include the patient’s right to be 
free from restraint, right of respect regardless of 
the medical diagnosis, and upholding standards 
of care.    

  •   Nurses have accountability for adequately assessing and 
monitoring patients and for communicating these obser-
vations to all members of the health care delivery team.  

  •   Nurses also have a responsibility to communicate 
with patients so that appropriate and timely inter-
ventions may be initiated.  

  Apply Your Legal Knowledge 
   1.    If a patient falls and suffers injury, is the nurse always liable? 

What defenses could the nurse argue in his or her own support?   
   2.    What can nurses do to prevent medication errors? How can 

technology assist in improving correct medication delivery?   
   3.    Are there areas of the hospital in which potential liability as a 

staff nurse is greater? What actions can staff nurses take to 
prevent potential lawsuits?   

   4.    How do communications prevent lawsuits? What must be 
communicated and to whom?   

   5.    Are there ever times when the nurse cannot be the patient’s 
advocate? Give examples to support your answer.    

  YOU BE THE JUDGE 
 Judy, age 20, was admitted to an inpatient psychiatric facility for 
acute depression and suicidal ideation. She had gone to the local 
police station the previous afternoon, stating that she was sui-
cidal. The police transported her to the emergency center, and 
Judy was admitted on a 24-hour emergency mental health hold. 

 On admission, Judy was obviously depressed and stated 
that she was still tormented with thoughts about killing herself. 
Later that evening, the nurses heard a crash from Judy’s room 
and, upon investigation, found her sitting on the bed with an 
overturned chair next to the bed. She had torn her robe, tied the 
pieces together as a rope, and fell from the chair as she was 
attempting to tie the homemade rope to the ceiling. Judy was 
immediately placed on a 15-minute observation protocol. 

 The following morning, the patient was still on observa-
tion every 15 minutes. The nurse at that point determined that 
Judy was more coherent and noted that Judy was disturbed by her 
appearance as she had not bathed in some days. The nurse 
unlocked the bathroom door so that Judy could shower. 

 Soon after the bathroom door was unlocked, Judy’s psy-
chiatrist came to speak with her. She remained with Judy for 
about 45 minutes, left the room, and entered a charting area next 

to the nurses’ station. The nurse caring for Judy did not see the 
psychiatrist leave Judy’s room, nor did the psychiatrist inform the 
nurse that Judy was now alone in her room. 

 The nurse checked on Judy approximately 15 minutes later. 
She found Judy hanging by the belt of her bathrobe from the 
shower rod. Judy was in full cardiac and respiratory arrest, a code 
was called, and Judy now has severe and permanent anoxic brain 
injury. Her parents have brought this lawsuit alleging breach of 
the standard of nursing care. 

  QUESTIONS 

   1.    Was the nurse negligent for unlocking the bathroom door 
and allowing Judy to shower by herself?   

   2.    Was it below the standard of care for the nurse to leave the 
bathroom door unlocked when the psychiatrist came to see 
Judy?   

   3.    How significant are the hospital policy and procedures in this 
instance?   

   4.    How would you decide this case?     
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  After completing this chapter, you 
should be able to: 
   1.   Describe the area of ambulatory nursing, including its 

emergence, the role of risk management, and the focus 
on patient education in ambulatory nursing.  

   2.   Discuss the field of telehealth and telenursing, includ-
ing potential for growth as well as legal issues involved 
in delivery of health care via telehealth.  

   3.   Analyze the nurse’s role in caring for victims of violence.  
   4.   Describe the nurse’s legal liabilities when volunteering 

nursing services, including donating health-related 
advice to consumers.  

   5.   Define managed care, including health maintenance 
organizations, preferred provider organizations, point-
of-service plans, and indemnity plans.  

   6.   Describe four types of health maintenance organizations.  
   7.   Describe the patient-centered medical home model 

and its role in transforming how primary care is orga-
nized and delivered.  

   8.   Discuss the Employment Retirement Income Security 
Act and its application in managed care settings.  

   9.   Discuss the Emergency Medical Treatment and Labor 
Act and its application in managed care.  

   10.   Define antitrust laws and explain their importance to 
registered nurses in all practice settings.  

   11.   Enumerate patient rights that arise as part of managed care.  
   12.   Describe some of the ethical concerns that arise in 

ambulatory and managed care nursing.   

  PREVIEW 

 The health care delivery trend toward more careful 
management of scarce health care resources has 
placed new emphasis on primary prevention and has 
led to increased opportunities for professionals in 
traditional ambulatory care settings. These 
ambulatory settings include traditional clinics, 
freestanding surgicenters, nurse-managed and 
nurse-run clinics, and telenursing, among other 
innovative settings for advanced quality health care. 
Additionally, the continued growth of managed care 
as a system for health care financing and delivery 
creates nursing challenges and opportunities. The 
restructuring of the health care system has resulted 
in many cost-containment measures, including the 
silent replacement of the registered nurse (RN) with 
unlicensed assistive personnel and other ancillary 
personnel. Within many managed care organizations, 
nurses have identified opportunities to achieve 
original managed care goals, ensuring safe, quality 
health care for patients. They have also learned to 
avoid many of the potential legal challenges in 
managed care. This chapter explores legal issues 
involved in both settings, considerations for nurses 
who donate their services and the potential legal 
aspects of nursing in managed care organizations.  

 Nursing in Ambulatory 
and Managed Care Settings    

    Eighteen 
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  KEY TERMS 
  ambulatory care nursing  
  antitrust laws  
  donating health-related advice  
  Emergency Medical 

Treatment and Active 
Labor Act (EMTALA)  

  Employment Retirement 
Income Security Act of 
1974 (ERISA)  

  end-of-year profit 
sharing  

  gag rules  
  health maintenance 

organizations 
(HMOs)  

  indemnity (fee-for-service 
[FFE]) plans  

  managed care  

  National Committee for 
Quality Assurance 
(NCQA)  

  patient-centered medical 
home model  

  patient rights  
  point-of-service (POS) plans  
  preferred provider 

organization (PPO)  

  telehealth  
  telemedicine  
  telenursing  
  utilization review  
  verbal abuse or workplace 

bullying  
  violence in the 

workplace  
  volunteer services    

     AMBULATORY CARE NURSING 

  Ambulatory care nursing  is “a complex, multifaceted spe-
cialty that encompasses independent and collaborative 
practice” ( American Academy of Ambulatory Care Nurs-
ing [AAACN], 2011 , p.  1 ). Ambulatory care nursing is 
delivered in practice settings outside the traditional acute 
care and long-term care settings, including physicians’ 
offices, nurse-based practices, wellness programs, free-
standing clinics, health maintenance organizations, and the 
patient-centered medical home model, evolving into a spe-
cialty whose practice setting emphasizes health promotion 
and disease prevention and nursing care with extensive 
patient and family involvement. Roles for nurses within 
ambulatory care nursing include nurse managers and 
administrators, staff nurses, nurse educators, nurse practi-
tioners, and nurse researchers; these nurses are respected 
as leaders and innovators in the health care industry. 

 The  AAACN (2011)  noted that its mission is to 
advance and influence the art and science of ambulatory 
care nursing through excellence in health care delivery, col-
laborative leadership, partnerships and alliances among 
providers and other health care organizations, proactive 
innovation and risk taking, customer-focused services, and 
continued advancement of the profession. 

 A case that illustrates the need for partnerships and 
alliances among providers and health care organizations is 
  McGill v. Newark Surgery Center  (2001) . A surgery center 
opened in a geographic area that was served by a full-ser-
vice acute care hospital that also had an outpatient surgical 
center and housed the only blood bank in the community. 
A highly competitive climate arose between the top-level 
executives at both facilities, and the acute care facility 
refused to enter into an agreement to supply blood to the 
outpatient facility. 

 A patient at the outpatient facility was scheduled for 
a laparoscopic tubal ligation. During the operation, the 
patient developed serious bleeding and the surgeon 
requested four units of O-negative blood from the acute 
care hospital’s blood bank. The supervisor at the blood 

bank refused to release the blood, as she stated she was 
under strict orders not to supply blood to the outpatient 
center under any circumstance. After approximately 2 
hours and multiple phone calls, the supervisor released two 
units of blood to the outpatient center. The blood was 
immediately transfused, but the patient died in transport 
to the acute care facility. Her family sued both facilities. 

 The court, in noting that this was the first case in this 
area of the law, disregarded the long-held legal rule that a 
hospital’s duty of care extends only to the hospital’s patients. 
In emergencies, said the court, hospitals must take reason-
able steps to aid a nonpatient. Specifically, a community 
blood bank cannot refuse to supply blood to a patient in 
need merely because the person is not a patient of the 
blood bank’s parent facility. 

 Aspects of the ambulatory care nurses’ roles, such as 
adherence to standards of care, risk management princi-
ples, and the duty to assess, notify, and communicate, are as 
important in ambulatory care nursing as they are in the 
acute care nurse’s role. Patient education, important in all 
health care settings, takes on additional importance in the 
ambulatory and managed care nursing roles. 

  Patient Education 

 While important in all health care settings, the emphasis 
on prevention of disease and the promotion of health 
stresses the need for patient education in all ambulatory 
settings. This is particularly true as most patients continue 
to seek care at ambulatory settings over long periods of 
time and are involved with a variety of interdisciplinary 
health care members. The major emphasis thus is on qual-
ity patient education and patient compliance with the pre-
scribed course of therapy. Included in the concept of 
patient education is the entire issue of discharge planning. 

 To be effective educators, nurses must remain cur-
rent in their knowledge of disease processes, therapies and 
medications to manage these processes, complications that 
could occur during the course of treatment, and innovative 
educational models. It is not sufficient, though, that nurses 
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use of telecommunications equipment and communica-
tions networks for transferring medical health information 
between participants at different locations. Telehealth can 
be found in virtually every area of health care, from emer-
gency medical response systems to hospitals and home 
care. It can be used for direct patient care, patient and 
health practitioner education, and health services adminis-
tration. Equipment used in telehealth includes computers, 
telephones, monitors, and telecommunications networks 
connecting two or more sites. 

 Telehealth systems permit the provision of care in 
situations in which a face-to-face meeting between health 
care provider and patient is not possible or would be 
accomplished only with great difficulty and at great cost. 
 Telemedicine  ,  a subset of telehealth, allows medical clini-
cians to provide care via telecommunications. Many tele-
medicine subspecialties are already recognized, including 
teleradiology, telepathology, and teleoncology.  Telepresence  
combines robotics and virtual reality to allow a surgeon 
equipped with special gloves and proper video and audio 
equipment to manipulate surgical instruments at remote 
sites. Research in telepresence is vital to both military and 
civilian health centers, especially for the care of individuals 
in remote areas of the world. 

  Telenursing  ,  a second subset of telehealth, refers to 
the use of telecommunications and information technol-
ogy for providing nursing services in health care whenever 
a large physical distance exists between the patient and the 
nurse or between nurses. The American Telemedicine 
Association defines telenursing as “the use of telehealth/
telemedicine technology to deliver nursing care and con-
duct nursing practice,” ( 2011 , p.  1 ). Telenursing thus allows 
a nurse to deliver care through a telecommunications sys-
tem. Most nurses already use simple forms of telenursing 
by telephoning a patient status report to another nurse or 
by making a phone call to an ambulatory surgical patient to 
assess discharge status. Other examples of telenursing 
include home health visits via telecommunications for 
monitoring and educating patients. 

 Video  teleconferencing  transmits sounds and images 
between two or more sites, allowing participants to inter-
act. Health care providers at various sites can discuss a 
patient’s status, a health care provider at a remote site can 
consult with a patient and family members, and educators 
at multiple sites can discuss new interventions and inno-
vations as well as provide pertinent and continuous 
patient education. 

 The concept of telehealth is not new; it dates back to 
the 1950s when closed circuit audio and video transmis-
sion at larger medical conventions allowed participants in 
several rooms to simultaneously participate in a presenta-
tion. By 1965, surgery to replace a defective aortic valve 

are knowledgeable about the latest medical treatments or 
interactions of medications. Nurses must be effective edu-
cators, blending teaching styles to fit learner needs and 
objectives, incorporating educational models into their 
presentations and discussions, and using culturally compe-
tent models with a diversity of clients and family members. 
Staff in-service education programs in the ambulatory set-
ting should include programs on educational models, 
learning styles and preferences, assessment of cultural 
components of learning, assessment of learner readiness, 
and evaluation of learner objectives. Merely understanding 
the medical concepts and newer technologies does not 
make one an effective teacher. The teacher role also requires 
intense study, adaptation, and motivation to continuously 
master teaching strategies and content. 

 To accomplish the goals of ambulatory care nursing, 
 Swan and Haas (2011)  noted that three aspects are vital: 
competencies for care coordination and transitional care 
must be identified and verified by ambulatory nurse 
experts, educational modules with outcome measures 
related to these competencies must be developed, and 
ambulatory care nursing leadership must take a proactive 
role as interdisciplinary teams develop and implement 
needed structures and processes. Through attainment of 
these aspects, quality patient education for ambulatory care 
patients will also be augmented and delivered. 

 A study conducted by  Burch and Taylor (2012)  found 
that patient education following colorectal surgery could be 
enhanced with nursing telephone follow-up. The educa-
tional process is begun preoperatively and reinforced upon 
discharge. A follow-up telephone call was shown to be use-
ful, providing the patients with the opportunity to ask ques-
tions, reassure patients about any concerns they may have, 
and also assure that the patient education they had received 
is being followed as previously instructed. For patients in 
this study, the main educational issues concerned dietary 
intake, excessive tiredness, and bowel functioning.   

  DISTANCE DELIVERY OF HEALTH CARE 

  Telehealth  is the use of telecommunications technologies 
for the provision of long-distance clinical health care, 
patient and professional education, and health administra-
tion. Because telehealth services are widely varied, con-
stantly changing, and technologically complex, the concept 
is difficult to grasp without some basic definitions. 

  Telecommunications  encompasses the transmission 
of information from one site to another, using a variety of 
equipment to transmit information in the form of signals, 
signs, words, or pictures by cable, radio, telephone systems, 
cable television programming, facsimile transmissions, sat-
ellite paging systems, and electronic mail.  Telehealth  is the 
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 A second issue with telenursing is licensure, either 
within single states or with a single license that allows 
nurses to be licensed in one jurisdiction and practice in 
several jurisdictions. A major impetus for multistate licen-
sure was the implementation of telenursing, because nurses 
are in one location and the patients they treat, counsel, 
and/or educate may be located in any of the 50 states or 
United States territories.  Review  Chapter   11    for additional 
information regarding multistate licensure.  

 A third legal issue involves practice standards, espe-
cially as nurses from multiple states become involved in 
patient care through telenursing. Among the basic con-
cepts included in these practice standards are quality, 
scope of practice issues, patient safety issues, documenta-
tion, and the need for further research in this area of 
nursing practice. 

 To date, case law involving telenursing has centered 
on consultation and information given by nurses to 
patients who telephone requesting health care advice. For 
example, in   Ritch v. Bernard  (2010) , the mother had taken 
her 4-year-old daughter to the emergency center for symp-
toms of gagging and watery diarrhea. The emergency cen-
ter physician, who did not believe the child was dehydrated, 
prescribed Phenergan syrup for treatment of her nausea, 
and told her mother to ensure that the child drank plenty 
of fluids. The physician then discharged the child. 

 That night, the child’s condition worsened. She 
became lethargic, unable to hold her head in an upright 
position, and was not taking fluids as prescribed. The child 
also continued to have diarrhea. The mother called the 
hospital and spoke with a nurse. The mother understood 
the nurse to say not to bring the child to the emergency 
center, but instead give the medication more time to be 
effective. The child stopped breathing and died during the 
night. On autopsy, it was determined that dehydration 
from the persistent diarrhea was the cause of death. 

 The court held that the nurses were at fault for this 
child’s death. Discharge instructions, held the court, are the 
responsibility of the nurse. The mother should have been 
cautioned, when she and her daughter left the emergency 
center, to bring the child back if the child’s condition wors-
ened. The same instructions should have been given when 
the mother called the emergency center, stating that her 
daughter was lethargic, unable to drink fluids, and con-
tinuing to have diarrhea. 

   Tello v. United States  (2009)  reached a similar conclu-
sion. The 53-year-old patient was admitted for an elective 
uvulopalatopharyngoplasty and a tonsillectomy to correct 
a long-standing problem with sleep apnea. The surgery and 
immediate postoperative recovery were uneventful and the 
patient was discharged to her home the afternoon of the 
day of surgery. 

was performed in Texas and transmitted via the Commu-
nications Satellite Corporation’s “Early Bird” satellite to the 
Geneva University Medical School in Switzerland. 

 Since the early 1990s, there has been renewed 
interest in telehealth for two primary reasons. First, the 
quality of computers and telecommunications technol-
ogy has greatly improved. Second, problems that have 
persistently plagued the health care delivery system in 
the country, including inadequate access to health care; 
uneven distribution of health care providers in large, 
metropolitan areas as opposed to smaller, rural commu-
nities; quality management; and escalating costs, can all 
be alleviated through the effective use of telehealth, tele-
medicine, and telenursing. 

 Today, a variety of innovative uses of telehealth con-
tinue to facilitate consultations among professionals, diagno-
sis and assessment of disease states, interviews with patients, 
patient histories, and prescriptions of medications and ther-
apies. Some of the innovative uses include the following: 

    1.   Mobile telehealth applications ensure that patients’ 
real-time vital signs and data and video images of 
patients are transmitted during ambulance travel.  

   2.   Educational and emotional support programs for 
families with high-risk newborns are being done 
through a hospital monitoring system that allows 
parents to watch their babies’ care from home on a 
television monitor and receive guidance from hospi-
tal staff after discharge.  

   3.   Systems for monitoring child abuse establish an around-
the-clock monitoring system between the hospital 
emergency center and child protective team clinicians.   

 Legal issues with telehealth and telenursing are var-
ied and have the potential to escalate as the entire field 
continues to expand. Security and confidentiality issues 
abound because telehealth allows the transmission of 
patient information electronically. The federal govern-
ment, recognizing the potential for lack of privacy in 
transmitted telecommunications, charged the Computer 
Sciences and Telecommunications Board (CSTB) with 
studying the privacy and security of electronic health data. 
The CSTB, which was established in 1986 to provide inde-
pendent advice to the federal government in technical and 
public policy issues related to computing and communica-
tions, has declared that the protection of patient data 
requires both organizational and technical measures. The 
SCTB continues to work on more effective means of 
ensuring the confidentiality of transmitted patient data. 
The issue of patient confidentiality with telecommunica-
tions is also a part of the  Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) .  These materials were 
covered in depth in  Chapter   9   .  
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 The child was seen at the pediatrician’s office 3 days 
later. The pediatrician was busy and only did a cursory 
examination, even though the parents said that he cried 
louder than they had ever heard him cry when the pediatri-
cian palpated his abdomen. The child died the next day and 
the autopsy revealed an acute appendix that had been gan-
grenous for 2 to 6 days. The court apportioned the $1,250,000 
award equally between the nurse and the pediatrician. 

 Her discharge instructions included that she was to 
return to the hospital if she experienced any bleeding from 
the mouth or developed a temperature above 101°F. The 
next day the patient began spitting blood and running a 
slight temperature. Her husband phoned the hotline num-
ber that was written on the discharge instructions. The 
phone hotline nurse reportedly told the husband that the 
blood was no cause to worry and no medical follow-up was 
needed unless the patient’s temperature went over 101°F. 

 The next morning the patient awoke with severe diffi-
culty breathing, then collapsed and was taken via ambulance 
to another hospital’s emergency center in full cardiac arrest. 
She became comatose and, after four more cardiac arrests, 
died 4 days later. At trial, the court determined that the dis-
charge itself was premature and that the postdischarge advice 
from the phone hotline nurse was below the standard of 
care. Damages were assessed at $313,390 to the husband. 

   Schoonover v. Chavous  (2009)  concerned a 6-year-
old who had been ill for several days. He was sleepy and 
lethargic, had a headache, sore throat, and stomach pains. 
His mother called the hospital’s pediatric advice line. The 
nurse told her that the child probably had a virus and 
should drink plenty of fluids. 

 The next morning the mother called the pediatric 
advice line again. The advice-line nurse had a pediatrician 
call the mother The mother reported that her son had diar-
rhea, red eyes, a fever of 103 or 104°F, white spots on his 
tongue, and stomach pains, and was overly sleepy, vomit-
ing, and not urinating. The pediatrician told her to call for 
an appointment that day; the clinical nurse whom the 
mother then called recorded the same signs and symptoms 
and made an appointment for the child. 

 The child collapsed before they reached the car. An 
ambulance was called, and the child was admitted to the 
Children’s Hospital where he was treated for invasive Group A 
Strep and toxic shock. Both of the child’s legs needed to be 
amputated following multiple-organ-system failure. 

 The court, understanding that minutes can make a dif-
ference in sepsis cases, first determined that the mother should 
have been told to take the child to the nearest emergency cen-
ter. The court then determined how to apportion the $3 mil-
lion verdict between the hospital that employed the advice-line, 
the pediatric clinic nurses, and the pediatrician. The court 
finally determined that they shared the liability equally. 

   Morrow v. Krause  (2009)  also involved the dual 
responsibility of a nurse and her physician employer for 
their negligence in the care of a 21-month-old. The parents 
had called the nurse in their pediatrician’s office to report 
that the child had a low-grade fever, was vomiting, and was 
showing an unwillingness to stand or to walk. The nurse 
told these parents that it was influenza and that they did 
not need an appointment to come into the office. 

  Ethical Scenario 18–1 

 Telenursing 

 You are working in a major medical center in urgent 
care. Late one Saturday afternoon, a woman calls and 
informs you that her husband is having some chest 
pain. He has been working the garden all day, clearing 
some bushes from their back yard. The patient’s wife 
describes his pain as constant, primarily in the left chest 
and upper arm areas. When asked, she states that he has 
no associated nausea or dizziness, but is uncertain how 
to evaluate his pain on a scale of 1 to 10. She also tells 
you that he has no previous history of chest pain or any 
cardiovascular diagnosis, but that it has been over 8 
years since he last saw a health care provider. 

 You ask to speak with the patient, but the wife 
states he is too short of breath to speak with you. Addi-
tionally, she notes that this shortness of breath is less 
than earlier, and he appears to be in less pain than 
before. You stress the importance of having her take 
him to the emergency center, as the urgent care center 
will close within the next few minutes. The patient’s 
wife asks if it would be all right to wait until Monday 
morning to bring him to the urgent care center. 

 Ethically, what should you do? Are there other 
questions that you should ask to help you decide what 
you should next do or say? If the wife continues to refuse 
to access immediate medical care, do you have any fur-
ther ethical responsibilities to this potential patient?  

 An earlier telenursing lawsuit involved a pregnant 
patient. In   McCrystal v. Trumbull Memorial Hospital  
(1996) , the nurse who took the patient’s phone call and her 
nursing supervisor both failed to assess the patient’s situa-
tion correctly and failed to give the patient appropriate 
health care advice. The patient was pregnant with her 
fourth child. She had carried three other pregnancies to full 
term, but each of them had been delivered by cesarean sec-
tion. She came to the emergency room believing she was in 
labor but was reassured that she was not. Six days later, she 
came back in the morning to the same hospital emergency 
room believing that she was in labor and again was sent 
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 An additional area of concern with telenursing con-
cerns the individual who dispenses the health care advice. 
Nursing organizations, primarily the National Council of 
State Boards of Nursing and the American Nurses Associa-
tion, have articulately debated licensure issues for individ-
uals dispensing health care advice and patient education. 
For example, in   Snider v. Basilio  (2005) , a case that involved 
a 6-month-old infant with a high fever and repeated epi-
sodes of vomiting, the individual dispensing health care 
advice had graduated from a foreign nursing school and 
had failed the NCLEX examination three times. She told 
the mother to mix a soft drink, such as Sprite or 7-Up, with 
Pedialyte and feed the child bananas, rice, applesauce, and 
toast. When the parents took the infant to the hospital 2 
days later, it was discovered that he had bacterial meningi-
tis. The Georgia court held that, among other areas of neg-
ligence in this particular case, it was negligent to allow a 
nonlicensed person to dispense healthcare advice over a 
telephone.  Review  Chapter   11    for additional information 
regarding licensure issues.  

home. She returned that same afternoon, was examined, 
and was again reassured that she was not in labor. 

 When the patient returned home, she began to expe-
rience vaginal bleeding. She phoned the women’s care 
clinic at another hospital and spoke with the nurse. The 
nurse, before giving any specific advice, spoke with her 
nursing supervisor. The nurse and her supervisor both 
agreed that it was not necessary for the woman to return to 
the emergency room. They both assured her that she 
should stay home and wait for the bleeding to stop. 

 The woman then telephoned her physician and 
received the same advice from him. Later that day, the 
woman went to the emergency center anyway. During the 
cesarean delivery of the child, it was discovered that her 
uterus had ruptured along the old incision line from a pre-
vious cesarean operation. The fetus had already experi-
enced serious brain damage from lack of oxygen. 

 The court held that both nurses were negligent for 
failing to make a correct assessment. They believed that the 
bleeding was some minor spotting from the previous vagi-
nal examination and failed to listen to her description of 
her complaints or explore the full history of the situation. 
The physician also was negligent, said the court.        

  EXERCISE 18–1 

 Mr. Johnson, age 42, began experiencing symptoms “including feel-
ing agitated and upset, nausea, and an urgent need, but inability, to 
vomit,” during the early evening hours. According to the terms of his 
health care policy, he was required to contact the company at a spe-
cific phone number and consult with the nurse before seeking medi-
cal attention. Mrs. Johnson testified that at approximately 11 p.m. she 
contacted the advisory nurse on her husband’s behalf and informed 
the nurse of his symptoms and the history of heart trouble in his fam-
ily. Mrs. Johnson told the nurse she wanted to be sure her husband 
was not having a heart attack. The nurse told Mrs. Johnson that the 
symptoms were probably due to excess stomach acid and that he 
would be fine. Mrs. Johnson again telephoned at 11:30 p.m. She 
informed the nurse that the symptoms were intensifying and that her 
husband was experiencing pain in the middle of his chest. 

 The nurse instructed the patient to sit at a 40-degree angle; 
drink some milk, which would allow the stomach acid to recede; 
and call back in the morning. When his symptoms failed to lessen, 
Mrs. Johnson drove her husband to the local emergency depart-
ment. He became unresponsive during the drive, and cardiopul-
monary resuscitation performed at the hospital was unsuccessful. 
The cause of death, according to the medical examiner, was an 
acute myocardial infarction. 

 Did the nurse violate the standard of care due this patient? 
What would you have done in such a case? How does this type 
of scenario illustrate the types of potential liability incurred in 
telenursing?  

  GUIDELINES 
 Telenursing 

    1.   Because privacy and confidentiality are to be afforded 
all patients, previously established confidentiality 
and privacy protections for health information must 
be used with telenursing and reviewed often to 
ensure that these protections are adequate and used 
by all personnel. Review HIPAA laws in this regard; 
request that the employing agency conduct nursing 
education classes in this area of the law.  

   2.   Obtain informed consent from all patients before 
using telenursing, including expanded information 
about risks and benefits that are unique to telecom-
munications. Risks include images that may not be as 
clear as what one would be able to detect were the 
patient in a more traditional health care setting, and 
the limitations on some of the finer aspects of physi-
cal assessment, such as the use of smell and touch. 
Benefits include availability of services to patients in 
distant and hard-to-reach places as well as not having 
to travel far distances to receive quality health care.  

   3.   Remember to ask patients and secure their written 
approval before information concerning them is shared 
with others, such as by telecommunicating data and 
images of the patient to other health care providers. 
Patients should also be informed if others outside the 
health care team will be involved in the telecommuni-
cations, such as observers and technical staff.  
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major public health threat, one with high incidence and 
prevalence that requires significant health care interven-
tions. The reduction of violence is targeted as one of the 
major goals of the United States National Health Plan in 
  Healthy People 2020   .  Often, domestic violence is noted first 
by nurses in ambulatory settings. 

 Domestic violence affects a significant proportion of 
the population, either as direct victims or as witnesses of 
abuse directed toward spouses or partners, children, and 
elders. It is estimated that 25 percent of women in the United 
States will experience domestic violence during their life-
time ( Roush, 2012 ). In addition to immediate physical, emo-
tional, and psychological injury, the sequelae of such abuse 
are often serious and lifelong. Long-term effects include per-
manent disabilities, sexually transmitted diseases, and com-
plications of pregnancy and birth, including low-birth-weight 
babies. Mental health effects include depression, post-trau-
matic stress disorder, alcohol and drug abuse, and suicide. 

 To meet the legal and ethical issues involved in 
domestic violence, nurses must be aware of state and 
national legal mandates regarding domestic violence, 
including mandatory reporting laws. Such mandatory laws 
include reporting of child abuse and elder abuse in all states. 
Nurses must also become more cognizant about the appro-
priate methods for collection and documentation of data so 
that both the patient and the provider are equally protected. 
The field of forensic nursing is a testament to the impor-
tance of this collection and documentation of data. Nurses 
must respect confidentiality issues and the individual’s right 
to remain silent. Unfortunately, the abused adult woman or 
man is not protected as are children and the elderly, pre-
sumably because they can “speak for themselves.” Thus, 
they are not considered vulnerable under the law. 

 Nurses are also becoming better informed about how to 
approach the issue of abuse with potential victims, asking ques-
tions in a way that promotes honest answers rather than mere 
silence. Nurses, especially those in ambulatory care settings, are 
also becoming more comfortable addressing the issues, rather 
than avoiding the hard questions as was so often done in the 
past. Educational offerings are increasingly becoming available 
to all nurses about addressing potential victims of violence. As 
assessment tools are refined, it is hoped that all nurses, in all 
clinical settings, will address this critical issue. 

 Finally, patient education concerning victims’ rights, 
possible safe harbors, and better career opportunities for 
adult victims is slowly beginning to make changes in the 
lives of these individuals. As nurses become better edu-
cated about violence and more comfortable speaking with 
potential victims about violence, the educational opportu-
nities for these victims also are increasing.        

   4.   Telenursing should augment health care delivery, 
not be a substitute for established, competent nurs-
ing care. Standards of care must be maintained at 
all times.  

   5.   Adhere to agency policies and protocols regarding 
telenursing, especially in the use of telephone triage 
or counseling via telecommunications. Remember, 
too, that assessment of patients via telephone is 
dependent on information as relayed by family mem-
bers and patients. If you are uncertain about the 
patient’s symptoms or have any doubts that the 
patient should be seen, err on the side of caution and 
advise the patient or family member to call 911 or go 
to an emergency center immediately.  

   6.   Document all data used to decide on the care recom-
mended, as well as care or education given to patients.   

 Source:  Legal and ethical issues in nursing  (3rd ed.), by G. W. 
Guido, 2001. Upper Saddle River, NJ: Prentice Hall Health.   

  VIOLENCE 

 Because of the prevalence of physical and psychological 
violence in society, nurses frequently care for the victims, 
perpetrators, and witnesses of physical and psychological 
violence. Additionally, nurses are also at risk for experienc-
ing  violence in the workplace  .  Such workplace violence 
greatly affects the ability of nurses to be productive mem-
bers of their facility; increased use of sick leave, absentee-
ism, and decreased productivity increase the costs to 
businesses when workers are hurt by violence in the work-
place. Many of these assaults occur in service settings such 
as hospitals, nursing homes, and social service agencies. 

 A second issue that affects workplace productivity is 
 verbal abuse or workplace bullying  ,  defined as the delib-
erate repeated, hurtful mistreatment of a person by a cruel 
perpetrator. Such verbal abuse or bullying has been 
reported by 35 percent of workers in the United States; sta-
tistics show that 62 percent of bullies are men and 58 per-
cent of the targets of bullies are women ( Workplace 
Bullying Institute, 2011 ). 

 No one knows the full extent of the problem, because 
many employers do not maintain such files and may actively 
discourage staff from reporting incidents. Similarly, many 
cases of violence and abuse outside formal health care set-
tings also are not reported, because the victims fear greater 
violence if they come forward or because of shame and guilt. 

 Nursing organizations are now beginning to recog-
nize all types of violence, especially domestic violence, as a 
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  VOLUNTEER SERVICES 

 Many health care providers routinely provide  volunteer 
services  ,  usually as a vital part of community services. Vol-
unteer status may also arise when one agrees to care for a 
sick neighbor or a family member. Examples of volunteer 
services generally encompass the nursing skills one uses 
when helping to conduct a hypertension screening pro-
gram or presenting a lecture on juvenile diabetes for the 
local parent-teacher association. 

 Keep several points in mind about volunteer status: 

    1.   The legal statutes are not well defined because 
donated services do not fall within the auspices of 
the state nurse practice act. Most nurse practice 
acts apply only to compensated services, so the 
strict rules and regulations generated by the state 
board of nurse examiners do not apply to donated 
services.  

   2.   Responsibilities and professional actions are not less-
ened when donating professional services. The nurse 
is still a professional and is responsible for ensuring 
that at least a standard of care is delivered to patients 
or clients.  

   3.   The fact that services are donated does not exempt 
the nurse from a possible lawsuit or from the stan-
dard of the reasonably prudent nurse. The state 
nurse practice act still guides one’s professional 
responsibilities.  

   4.   The state board of nursing may subject the nurse to 
disciplinary action should the care delivered fall 
below minimum standards. This is true even if no 
civil suit is filed against the nurse in conjunction 
with legal action that a board of nursing may take in 
response to the filing of an official complaint naming 
the nurse.  

   5.   The nurse-patient relationship is initiated when care 
is first given to the patient. Once established, the 
duty of care owed this patient is equal to the duty 
owed patients in formal health care settings (  Lun-
sford v. Board of Nurse Examiners,  1983 ).   

  GUIDELINES 
 Nursing Victims of Violence 

    1.   Understand the immense prevalence of violence in 
the United States today, especially the silence of its 
victims. Merely because victims do not report 
attacks of violence does not mean they are not 
occurring.  

   2.   Enroll in formal and informal courses to better 
understand the vast impact of violence in the com-
munity. An alternative approach to taking such 
courses is to review the numerous articles, many with 
continuing education credit, that are now appearing 
in many of the nursing journals. Learn as much as 
you can about the issue and how to assess patients for 
incidents of violence.  

   3.   When you work with patients from other countries 
and cultures, remember that assessment tech-
niques must be reflective of cultural norms and 
practices.  

   4.   Include questions about the possibility of violence in 
all assessments of patients, even if they do not 
appear to be victims of violence. Remember, psy-
chological violence leaves no physical scars, and 
patients may be able to hide their emotional scars 
during the short time of assessment. Additionally, 
the more you include such gentle questions in 
assessment, the more comfortable you will be with 
them and the less likely you will be to fail to assess 
the incidence of violence.  

   5.   Learn all you can about community resources for the 
victims of violence so that you can fully assist patients 
when they ask for help. You can also include such com-
munity resources in your discussions with patients 
who request no assistance, so that they will know their 
options should they need them.  

   6.   Educate all patients about the subtleties of violence, 
as many patients do not know that violent behav-
ior affects much more than merely physical behav-
iors. Help individuals to understand how they can 
help better their situation, including formal edu-
cational opportunities, programs to enhance self-
image and self-worth, support groups for victims 
of violence, and preparing in advance an escape 
plan, as applicable.   

 Source:  Legal and ethical issues in nursing  (3rd ed.), by G. W. Guido, 
2001. Upper Saddle River, NJ: Prentice Hall Health.  

  EXERCISE 18–2 

 Research the statistics concerning domestic violence in your geo-
graphic area. How do these statistics differ from the national sta-
tistics? How are local health agencies attempting to reduce such 
incidents of violence? How can you affect the staggering statistics 
in your everyday clinical practice?   
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   3.   Consider carefully the impact of your decision on 
public relations and the nursing community should 
you refuse.   

 If you decide to volunteer your professional services: 

    1.   Stay within the confines of the nursing scope of practice.  
   2.   Refrain from crossing into a medical scope of prac-

tice; do not make medical diagnoses or distribute 
medical therapies and treatments.  

   3.   Maintain the same standard of care that you would 
maintain if you were a paid employee.  

   4.   Keep accurate notes for your personal files.  
   5.   Use this opportunity wisely to expand the positive 

image of nursing to the public at large.   

 Source:  Legal issues in nursing  (2nd. ed.), by G. W. Guido, 1997.
Stamford, CT: Appleton & Lange.   

 To protect oneself legally, follow this basic advice: 

    1.   Never administer any treatment or medication with-
out first obtaining a doctor’s order or, in the majority 
of jurisdictions, without a valid standing order. This 
is true even if the medication is an over-the-counter 
drug. Professional nurses are responsible for knowing 
indications, mechanisms of action, contraindications, 
dosages, adverse reactions, and drug interactions for 
all medications they give to patients.  

   2.   Reread carefully your professional liability insurance 
policy. Does it cover gratuitous services? Depending 
on the type of services volunteered (e.g., to a large 
group as opposed to volunteering to care for a sick 
relative) and the number of lawsuits filed against 
nurses in the given geographic area, the nurse may 
want to increase the dollar amount of the policy. 
Nurses might also want to increase the coverage lim-
its if they frequently volunteer professional services 
and/or if they come in contact with large numbers of 
persons as they donate their services.  

   3.   A system of record keeping should be initiated and 
accurate records maintained. Even though there is 
no formal chart, the records may prove to be invalu-
able should a lawsuit be filed later. The notes will 
help to refresh the defendant’s memory and may 
make him or her a more reliable witness.  

   4.   Know the state’s Good Samaritan laws. Many states 
fail to cover nurses for voluntary work done outside 
of an emergency or away from an accident scene.  

   5.   Above all, know the provisions of the applicable nurse 
practice act. Understand standards of care, and perform 
to that minimal level or better at all times. If the purpose 
of the donated services is the better education of the 
public, as with a mass hypertension screening program, 
carefully review with the sponsoring agency what the 
questionnaire should say and the types of questions 
normally asked. Such review will allow the professional 
nurse to answer the questions and to conduct a mass-
learning program at an optimal standard-of-care level.   

  GUIDELINES 
 Volunteering Professional Services 

 Before donating professional services: 

    1.   Reread your nurse practice act to see if such donated 
services are covered by the nurse practice act.  

   2.   Check your professional liability insurance policy to 
ensure that you are covered financially should such ser-
vices result in a malpractice suit being filed against you.  

  DONATING HEALTH-RELATED ADVICE 

 Most health care practitioners have been asked at some time 
for health-related advice. It may have been at a fashionable 
party, at the grocery store, or over the telephone. Although 
unlikely, a lawsuit could be filed if the advice given falls 
below the accepted nursing and community standard or 
actually endangers the person’s life and future health. 

 As with volunteer services, nurses must make a deci-
sion about  donating health-related advice  .  There is no 
mandatory duty to do so, but once started, the nurse has a 
duty to give competent and safe advice. No duty is incurred 
under the state nurse practice act because most nurse prac-
tice acts expressly exclude gratuitous actions. 

 The advice given must reflect accepted nursing and 
community standards and be as current as possible. The 
nurse should be as open and honest as possible. If the nurse 
is not sure of the best advice to give or if the person seeking 
advice asks about an area of nursing practice in which the 
nurse has no expertise, it is advisable to avoid giving advice. 
It is perfectly acceptable to have a specialty area (e.g., can-
cer or pediatric nursing) and to be unfamiliar with other 
areas of nursing practice (e.g., neurological or rehabilitative 
nursing). No liability is incurred if the nurse honestly 
refrains from giving advice, but there may be liability if the 
nurse guesses and gives incorrect information. 

 The advice given should be within the scope of nurs-
ing practice. Even though freely given, the nurse may not 
make a medical diagnosis or interfere with the physician–
patient relationship. Instead, the nurse should make general 
statements such as “From what you have described, it could 
be a mild stroke or a prestroke condition. You should make 
an appointment and see your doctor as soon as possible,” or 
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   2.   If you decide to give advice: 
   a.   Give only current, up-to-date advice.  
  b.   Stay within the nursing scope of practice and 

refrain from medical diagnoses and treatments.  
  c.   Refrain from suggesting that the physician cur-

rently being seen is wrong in his or her advice.  
  d.   Refrain from false reassurance.  
  e.   Keep a personal written account of your advice.    

   3.   If you are unsure of what to say or how the advice 
will be taken, suggest that the person seeking advice 
see his or her own physician, or state that you are 
unqualified to answer. You will not be sued for advice 
not given, but you can be sued for incorrect or poten-
tially harmful advice.   

 Source:  Legal issues in nursing  (2nd. ed.), by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.  

“I’m not sure. It’s been a long time since I had any experi-
ence with sick children.” Such statements prevent problems 
with scope of practice issues. Likewise, a statement such as 
“I don’t know the doctor you mentioned. I always see Bob 
Smith” prevents charges that the nurse recommended 
changing physicians or that the nurse advised ignoring the 
primary physician’s advice. 

 Another factor to consider concerns a possible nurse-
patient relationship and the reliance of the other person in 
adhering to the health-related advice given. For example, a 
neighbor calls and asks a nurse about the neighbor’s son who 
cut his elbow. The teenager had attempted to catch a ride on 
the hood of a moving car and fell into the street. The nurse 
examines the obvious wound and applies a sterile dressing, 
telling the mother that an antibiotic cream should help pre-
vent an infection and that a doctor’s visit at this time is unwar-
ranted. The nurse also questions the teenager about the fall, 
asking exactly how he hit the pavement, and he reassures the 
nurse that he took the full brunt of the fall on his arm and 
elbow. The next day the mother calls to say that the injured 
arm looks better, but she is concerned with her son’s erratic 
gait. He is bumping into doors and furniture. Now the nurse’s 
professional advice is to have the son immediately see his phy-
sician. The mother’s reliance on the nurse for advice demands 
that the advice be current and specific as the situation changes. 

 This reliance type of relationship seldom follows a 
casual party conversation or a one-time encounter. There 
are two points to remember. First, if health care questions 
are asked in an informal manner, the answers given must 
meet the standard of any reasonably prudent nurse; and 
second, there is no duty to recontact the person to see how 
or whether the advice was implemented. 

 It is always acceptable to suggest that the person 
seeking advice consult with his or her own physician. For 
example, “If it were me, I would see my doctor immedi-
ately” is an appropriate response. The law does not require 
that nurses make such a suggestion if, in their professional 
judgment, such a suggestion is not necessary or if a reason-
ably prudent nurse would likewise not make the sugges-
tion. Similarly, the law does not place liability if the person 
seeking advice fails to follow the advice. The person asking 
advice can choose to ignore advice given. 

  GUIDELINES 
 Health-Related Advice 

    1.   Before the situation ever arises, reread both the state 
nurse practice act and your professional liability 
insurance policy to see if you are covered financially 
and if the nurse practice act covers such free advice.  

 One final word of caution: Always refrain from reas-
suring the person who has asked about a particular disease 
or symptom that there is nothing to worry about or that 
“everything will be fine.” Reassurance is appropriate only if 
the condition is indeed minor. As a general rule, ask your-
self the following question: If you were at your regular 
employment and a patient asked the same question, how 
would you answer it? That very same answer should be 
given to the person asking for free health care advice. 

  Ethical Scenario 18–2 

 Donating Health Advice 

 Your next-door neighbor knocks on your door late one 
night, stating that his wife has fallen and hit her head, and 
asking that you come to see her. When you arrive, you 
find her conscious, inebriated, and bleeding from a 4-cm 
gash over her left eyebrow. You help her bandage the cut 
and recommend that she seek medical advice, particularly 
because she hit her head on a sharp object and was dazed 
and unconscious for about 5 minutes. She also tells you 
she does not know when she had her last tetanus booster. 

 The next day you discover that the neighbor has not 
sought medical advice and is lightheaded and somewhat 
unsure on her feet. She still refuses to see a doctor or to go 
to the local emergency center. What are the ethical impli-
cations of this scenario? Do you have an ethical obligation 
to see that the patient seeks additional assistance, such as 
assistance regarding her alcohol intake? What is the extent 
of your ethical obligations to this individual? Does the fact 
the individual is someone you know rather than a stranger 
change your ethical responsibilities?   
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groups, insurance companies, and hospital medical plans. To 
be federally qualified as an HMO, the organization must have 
the following three aspects: 

    1.   An organized system for providing health care in a 
geographic area  

   2.   An agreed-upon set of basic and supplemental health 
maintenance and treatment services  

   3.   A voluntary enrolled group of persons   

 Four types of HMOs are common: 

    1.   Staff model: A health care model in which providers 
practice as employees and are usually paid a set salary.  

   2.   Independent practice association model: A separate 
legal entity contracts with an HMO for a negotiated 
fee. The health care providers continue in their exist-
ing individual or group practices, seeing HMO 
patients as a part of the practice.  

   3.   Group model: A health plan contracts with a multi-
specialty group to provide care to plan members. The 
providers are not employees of the HMO, but are 
employed by the group practice and are paid a nego-
tiated salary.  

   4.   Network model: A model that contracts with two or 
more independent group practices and/or indepen-
dent practice associations to provide services. 
Enrolled members pay a fixed monthly fee.   

 A second type of managed care organization is the 
 preferred provider organization (PPO)  ,  seen by many in 
the industry as the model with the most current growth .  
This type of managed care plan involves contracts with 
independent providers for negotiated, discounted fees for 
services to members. Usually, the contract provides signifi-
cantly better benefits for services received from preferred 
providers, thus encouraging enrollees to use those provid-
ers. Enrollees are often allowed benefits for nonparticipat-
ing providers’ services, usually on an indemnity basis with 
significant co-payments. The majority of states have some 
regulation requirements, and most of the organizations are 
accredited by The Joint Commission (TJC) or some other 
federal accrediting body. 

  Point-of-service (POS) plans  ,  sometimes referred 
to as an HMO–PPO hybrid or open-ended HMO, provide 
a set of health care benefits and offer a range of health ser-
vices, and subscribers are given the option of using either 
the managed care program or out-of-plan services. This 
option is given each time the enrollee seeks care. Subscrib-
ers usually pay substantially higher premiums, increased 
deductibles, and coinsurance if they select a provider out-
side the panel of participating providers. Many plans have 
this option for the convenience of enrollees who travel and 

  MANAGED HEALTH CARE 
ORGANIZATIONS 

  Managed care  is loosely defined as a health care system 
that integrates the financing and delivery of health care 
services to covered individuals, most often by arrange-
ments with selected providers. Managed care organiza-
tions, sometimes abbreviated MCOs, represent a major 
shift away from the domination of the fee-for-service sys-
tem toward networks of providers supplying a full range 
of services. Managed care is the process of structuring or 
restructuring the health system in terms of financing, 
purchasing, delivering, measuring, and documenting a 
broad range of health care services and products. Though 
often seen as a concept of the late 1980s and 1990s in the 
United States, managed care has existed in some form for 
several decades. 

 Managed care organizations offer a package of health 
care benefits, standards for the selection of health care pro-
viders, formal programs for ongoing quality assurance and 
utilization review, and significant financial incentives for 
its members to use providers and procedures associated 
with the given plan. Major objections to these organiza-
tions tend to be twofold: limitations on the choice of pro-
viders by the consumer, and requirements for prior 
authorization to obtain services. 

 Managed care is generally a prepaid or capitated pay-
ment mechanism. This means that a stipulated dollar 
amount is established to cover the cost of the health care 
delivered for a person and is paid periodically, usually as 
monthly or quarterly payments, to a health care provider or 
a health care plan. The provider or plan is responsible for 
arranging the delivery of all health care services required 
by the person under the terms of the contract. 

 A variety of managed care organizations are operat-
ing in the United States today.  Health maintenance orga-
nizations (HMOs)  are comprehensive health care 
financing and delivery organizations that provide or 
arrange for provision of covered health care services to a 
specified group of enrollees at a fixed periodic payment 
through a panel of providers. HMOs are the most highly 
regulated of the managed care options, and all 50 states 
have laws regulating these organizations. Most of these 
organizations are accredited nationally. 

 These entities act as both an insurer and a provider 
of services. They charge employers a fixed premium for 
each subscriber, and individuals who subscribe to an 
HMO are generally limited to the group of physicians 
who have contracted with the HMO to provide services to 
the subscribers. 

 HMOs may be sponsored by the federal government, 
medical schools, hospitals, employers, labor unions, consumer 
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diagnosed anorexia nervosa and recommended treatment in a 
non-GHC residential treatment center for patients with eating 
disorders. The GHC approved the plan, but discontinued 
treatment coverage after 6 weeks despite strong opposition 
from the girl’s treating physician and an out-of-network psy-
chiatrist, who protested that she was not ready for release. 
Instead, the HMO approved a weekly outpatient therapy 
group for compulsive overeaters. The girl immediately 
relapsed and lost 21 pounds by the time the GHC readmitted 
her to an out-of-plan center less than 2 months after her initial 
discharge. The period of coverage ended a week later, and she 
remained in treatment at her own expense. She filed suit 
against her GHC for breach of contract and bad faith in failing 
to authorize care. 

 The Supreme Court of Wisconsin upheld the allega-
tions against the HMO, stating that the purpose of a bad-
faith tort is to help redress the bargaining inequality 
between insurance companies and patients, who frequently 
have little or no ability to influence the terms of their med-
ical coverage. The HMO, said the court, is “under a con-
tractual duty to provide or pay for reasonable services to 
remedy the subscriber’s condition . . . up to policy limits” 
(  McEvoy v. Group Health Cooperative of Eau Claire , 1997 , at 
404). The court further held that this was not a malpractice 
issue, because the cooperative made its decision based on 
administrative, not medical, considerations. 

 As the network of managed care organizations con-
tinued to evolve, the  Health Care Quality Improvement Act 
of 1986 (HCQIA)  was enacted as a response to the multiple 
antitrust suits against participants in peer-review and cre-
dentialing activities. The purpose of this act was to provide 
persons giving information to professional review bodies 
and assisting in review activities limited immunity from 
damage that might arise as a result of adverse decisions 
affecting staff privileges. Institutions had created quality 
review committees, sometimes referred to as  quality assess-
ment committees,  to evaluate patient care and patient out-
comes within the new framework of managed care. At issue 
was the potential liability of members of this quality review 
committee when they reported their findings. Amend-
ments to the act included the  Omnibus Budget Reconcilia-
tion Act of 1990 , which conferred immunity to a circle of 
nonphysician performance appraisers as well as to physi-
cian performance appraisers. 

 Under the HCQIA, to be immune from liability, 
anyone involved with an internal peer-review body must 
act with a reasonable belief that his or her actions are in 
furtherance of quality health care, and there must be a 
reasonable effort to obtain the facts (  Berg v. Shapiro,  
2001 ). In the  Berg  case, two physicians reported a third 
physician to the internal review committee based on an 
incident report written by the attending nurse in the 

need medical assistance when away from their usual pro-
vider. There is little state regulation of these organizations, 
and they are infrequently accredited. 

  Indemnity plans , also known as  fee-for-service 
(FFS)  plans, allow patients to access their provider of 
choice and the provider files a claim to the insurance com-
pany, which then reimburses the provider for the service. 
This type of managed care is managed only by the individ-
ual patient, and typically the patient pays a portion of the 
costs through coinsurance plans and deductibles. Regula-
tion of this model is high, as all 50 states have regulating 
laws, and the plans generally are not accredited through the 
TJC or other federal agencies.        

  EXERCISE 18–3 

 Review your own health policy. Does your individual health pol-
icy fit into one of the various managed care models? What are the 
advantages of your plan? Would other plans better fit your health 
care needs? What health care needs are not covered in your indi-
vidual plan? How would you go about discovering other plans 
and/or deciding among various plans if you had such an option?  

 Utilization review has become a part of the managed 
care operations.  Utilization review  is the process whereby 
a third-party payer evaluates the medical necessity of a 
course of treatment. The review may be conducted pro-
spectively, concurrently, or retrospectively. Most insurance 
companies rely on prospective and concurrent review to 
determine whether care is necessary, as well as the level of 
care that is appropriate. Utilization review has become a 
necessary part of cost containment and may also involve 
some degree of case management. Case management 
involves identifying early which patients can be treated 
more cost effectively in an alternative setting or at a lower 
level of care without negatively affecting the overall care of 
the patient. Case management is frequently employed with 
patients whose care is catastrophic. 

 Utilization review must be done ethically and with 
caution. The following case illustrates the dangers of this 
type of review. In   McEvoy v. Group Health Cooperative of 
Eau Claire  (1997) , the court held that an HMO may be lia-
ble under the same standards as an insurance company for 
bad-faith refusal for out-of-network treatment. This is 
especially true of the company making such a bad-faith use 
of out-of-network providers when driven by unreasonable 
and economically motivated judgments. 

   McEvoy  involved a 13-year-old girl covered under a 
group health cooperative (GHC) plan providing 70 days of 
coverage for inpatient psychological care. Her GHC physician 
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who was not given gamma globulin or a hepatitis vaccina-
tion in the hospital’s newborn nursery despite her moth-
er’s positive hepatitis B antigen status. The primary 
verdict had been against the physicians and residents who 
cared for the mother and newborn infant; the court of 
appeals remanded the case for a new trial based on the 
conclusion that the nurses, and thus the hospital, were 
equally liable in this case. 

 In a managed care environment, concluded the 
court, nurses have a heightened responsibility to see that 
critical patient assessment data are documented in the 
nurses’ notes so that nurses caring for a patient at a later 
time will initiate appropriate interventions or ensure that 
appropriate interventions have already been implemented. 
In this case, the nurses failed to read the patient’s prenatal 
records. If the nurses had read these records, they would 
have known of the mother’s positive hepatitis B antigen sta-
tus. This information then could have been relayed to the 
nurses caring for the newborn infant. The court also faulted 
the nurses in the newborn nursery for not assessing that 
the mother’s prenatal history was incomplete. 

 Many health care experts agree that, at least in theory, 
managed health care is an effective manner in which to 
deliver quality health care. Patients receive care through a 
single, seamless system as they move from wellness to ill-
ness and back to wellness. Continuity of care, prevention, 
promotion of wellness, and early intervention are stressed. 
In reality, though, managed care organizations have become 
a means of financing health care and not a system of orga-
nizing patient care. Many of the measures currently adopted 
by managed care companies illustrate this financial con-
cern, including early discharge, gag rules, incentives for 
cost-saving measures that fail to take into consideration the 
overall health status of the patient, and staff shortages. Such 
issues, exclusively aimed at cost cutting, have raised several 
legal issues surrounding managed care.  

  PATIENT-CENTERED MEDICAL 
HOME MODEL 

 A newer model for meeting the medical and nursing care 
needs of ambulatory care patients is the  patient-centered 
medical home model , loosely defined as not simply a place 
but as a model for the organization of primary care that 
delivers the core functions of primary health care. It is not 
totally a new concept, as the original idea for this model 
dates to 1967 when the American Academy of Pediatri-
cians envisioned a central source of all medical informa-
tion that would begin to allow more comprehensive care of 
children in all health care settings ( Palfrey, 2006 ). 

 The model is built around a strong primary care 
focus, understanding that countries that have such a 

obstetrics department. The case centered on whether it 
was “in bad faith” that these two physicians reported their 
colleague or whether they were acting “in good faith” and 
furthering quality care within this institution. The court, 
in dismissing the lawsuit, noted that it was not bad faith 
for the physicians to rely on an incident report written by 
someone who was an eyewitness to the care delivered. 

 Similar to other internal reports, courts have ruled 
that internal quality review documents are not discover-
able in subsequent lawsuits (  Nalder v. West Park Hospital,  
2001 ;   Subpoena Duces Tecum to Jane Doe, Esq.,  2003 ;   Welsh 
v. Galen of Virginia, Inc.,  2001 ). “Gathering information to 
report as candidly as possible whether improvement is 
indicated cannot be hampered by fear that the notes will 
be used against the hospital in a lawsuit” was the conclu-
sion reached in   Nalder v. West Park Hospital  (2001 , at 
1173). Nor may a patient’s lawyer take the deposition of 
the hospital’s quality review officer (  Van Bergen v. Long 
Beach Medical Center,  2000 ). 

 In 2003, the Centers for Medicare and Medicaid Ser-
vices (CMS) announced that as a new condition for partici-
pation, hospitals must develop and maintain a quality 
assessment and performance improvement program that 
meets the CMS guidelines. The focus of this new condition 
was not on new standards for hospitals, but on the process 
by which institutions systematically examine themselves 
( CMS, 2003 ). 

 The  Ethics in Patient Referral Act of 1989  became 
law as part of the Omnibus Budget Reconciliation Act of 
1989. Effective January 1, 1992, the act prohibits physi-
cians who have ownership interest or compensation 
arrangements with a clinical laboratory from referring 
Medicare patients to that laboratory. The law also required 
all Medicare providers to report the names and provider 
numbers of all physicians or their immediate relatives 
with ownership interests in the provider entity prior to 
October 1, 1991. 

 A system of accreditation for managed care organiza-
tions has also emerged. The  National Committee for 
Quality Assurance (NCQA)  is the independent, nonprofit 
health maintenance organization accrediting agency. The 
NCQA is composed of independent health quality experts, 
employers, labor union officials, and consumer representa-
tives. The NCQA focuses on quality improvement, creden-
tialing, members’ rights and responsibilities, utilization 
management, preventive health services, and medical 
records. Though none of these standards currently focuses 
on nursing-specific measures of patient care outcomes, 
nurses may find themselves equally involved in causes of 
action against a managed care corporation. 

 An example of this concept is   Nold v. Binyon  (2001) . 
In that case, the jury awarded $800,000 for a young child 
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 Patient Protection and Affordable Care Act (2010) , 
which mandates innovative payment and delivery system 
models designated as health homes for Medicaid patients 
with chronic conditions. Patient-centered medical homes 
are considered an integral part of care organizations.  

  LEGAL ISSUES SURROUNDING 
MANAGED CARE 

 Several sources of legal concern arise under the concept of 
managed care, including Employment Retirement Income 
Security Act issues, gag rules and end-of-year profit shar-
ing, standards of care, Emergency Treatment and Active 
Labor Act issues, and antitrust issues. 

  Employment Retirement Income 
Security Act 

 One of the earliest issues to emerge with managed care 
concerned potential legal liability under the federal 
 Employment Retirement Income Security Act of 1974 
(ERISA)  .  The ERISA amendment was designed to ensure 
that employee welfare benefit plans conform to a uniform 
body of benefits law. The federal ERISA laws preempt state 
laws in the area of employee benefit plans. The laws, 
though, do not regulate the content of the benefit plans, but 
merely ensure that the plans are uniform. Because of their 
role as both insurer and health care provider, ERISA has 
shielded HMOs from liability for questionable health care. 
ERISA requires that every plan describe procedures for the 
allocation of responsibilities for its operation and adminis-
tration and specify the basis on which payments are to be 
made to and from the plan. 

 Countless stories of poor medical decisions, untow-
ard patient outcomes, and premature patient demise have 
been recounted by patients and families, with the HMOs 
protected under ERISA laws. Congress passed the original 
ERISA amendments to reserve for the federal government 
the power to enact any laws or regulations that relate to 
employer-sponsored benefit plans. These benefits have 
been broadly interpreted by the courts to include pensions, 
health plans, and other benefits. ERISA also was created to 
prevent unfounded actions from eroding benefits and to 
prevent conflicts among state laws. The act leaves to the 
states the right to regulate commercial health insurance 
plans. Because states have been active in this area of the law 
and the federal government has not, many large employers 
have established “self-insured” health plans that are not 
subject to state regulations on health plan rates, benefits, 
and other protections. 

 Congress never intended, however, for ERISA to bar 
lawsuits against HMOs, health insurers, or health plans 

foundation evidence better population health outcomes, 
more equitable care, and utilize health services more 
effectively ( Davis, Abrams, & Sternmikis, 2011 ). Addi-
tionally, patients with access to primary care providers 
tend to receive more recommended preventative services, 
obtain necessary treatment before more serious and costly 
problems arise, and have fewer preventable emergency 
center visits and hospital admissions. 

 The patient-centered medical home encompasses 
five functions: 

    1.   Patient centered:     The medical home provides pri-
mary health care that is orientated toward the whole 
person. The medical home supports patients in 
learning to manage and organize their own care, and 
ensures that these patients are fully informed part-
ners in establishing realistic care plans.  

   2.   Comprehensive care:     The medical home is account-
able for meeting the large majority of each patient’s 
physical and mental care needs, including prevention 
and wellness and acute and chronic care. Providing 
this comprehensive care requires an interdisciplinary 
team of care providers.  

   3.   Coordinated care:     The medical home coordinates 
care across all elements of the broader care system, 
including specialty care, hospitals, home health care, 
and community services and supports. The coordi-
nation is particularly important between sites of care, 
such as when patients are being discharged from 
acute care settings back to their home settings.  

   4.   Access to care:     The model delivers accessible services 
with shorter waiting times for urgent needs, around-
the-clock telephone or electronic access to a member 
of the care team, and alternate methods of communi-
cation such as e-mail and telephone. The medical 
home practice is responsive to patients’ preferences 
regarding access.  

   5.   A system-based approach to quality and safety:  
   The medical home demonstrates a commitment to 
quality and quality improvement through the use of 
evidence-based medicine and clinical decision-sup-
port tools to guide shared decision making with 
patients and families, and practicing population 
health management.   

 Response to this care model has generally been posi-
tive. A survey of 3,535 adults in the United States found 
that respondents agreed that having the patient-centered 
medical home model was associated with better access 
to care, more preventative screenings, higher quality of 
care and fewer racial and ethnic disparities ( Beal, Doty, 
Hernandez, Shea, & Davis, 2007 ). This trend is envi-
sioned to continue as the model is well supported by the 
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  Gag Rules and End-of-Year Profit Sharing 

 Managed care plans, in order to be financially successful, 
may restrict patients’ choices and redirect health care away 
from high-cost options and providers. To encourage pro-
viders within the HMO to keep costs minimal, many 
HMOs initiated  gag rules  that prevent health care provid-
ers from offering certain more expensive therapies as 
options and restricting service to the complaint about 
which the patient presented to the HMO. Under the gag 
rule, health care providers are prevented from informing 
patients about concomitant illnesses or diseases. 

  End-of-year profit sharing  ,  sometimes called a  per-
formance bonus,  is an incentive given to reward health care 
providers for keeping costs at a minimum. A certain per-
centage of profits is distributed at the end of the calendar 
year to health care providers who did not order expensive 
tests or who did not prescribe extensive therapy. The more 
the health care provider assisted the HMO in making a 
profit, the more the profit that is given back to the health 
care provider. 

 Both means of keeping costs low have the potential 
for substandard treatment of patients and would seem to 
directly conflict with the purpose of HMOs in ensuring 
preventative care and promoting health at the primary 
level. In 1998, the federal government prohibited gag 
clauses in the Federal Employees Health Benefits Program 
( Office of Personnel Management, 1998 ). Following this 
lead, most states now also outlaw both gag rules and end-
of-year profit sharing. 

 A case that illustrates the HMO’s potential liability 
for end-of-year profit sharing through bonuses is   Fox v. 
Health Net  (1994) . In that case, a jury rendered a $90 mil-
lion verdict against an HMO for its refusal to cover a 
needed bone marrow transplant. The patient claimed that 
the refusal was based on a decision made by the HMO 

regarding patient management decisions. There is now 
acknowledgment that patients’ and beneficiaries’ lawsuits 
against health plans may go forward regarding these patient 
management decisions. Courts still adhere, though, to the 
rule that patients and beneficiaries do not have the right to 
file lawsuits in state or federal courts to challenge benefit 
schedules, internal management decisions, and financial 
priorities. These areas remain protected under ERISA. 

 What is occurring is the allowance for patients and 
beneficiaries to sue health plans, insurance companies, 
and HMOs for acts that can be characterized as medical 
care decisions rather than administrative matters. A 
health care professional who prepares a beneficiary’s health 
plan while working for a health insurer, health plan, or 
HMO and following its rules can commit malpractice and 
can be sued along with the health insurer, health plan, or 
HMO, if the health plan falls below acceptable profes-
sional standards, said the court in   Moreno v. Health Part-
ners Health Plan  (1998) . 

 States have been active in promoting greater 
accountability on the part of HMOs to their patients. For 
example, legislation in selected states has made managed 
care providers legally responsible for adverse medical 
decisions that cause damage to patients. For example, 
some state legislation has held that managed care provid-
ers may be considered medical practitioners and may be 
liable for treatment decisions and reimbursement denials 
that result in patient harm. Other state laws impose a 
duty of ordinary care on managed care providers when 
making treatment decisions. States continue to pass into 
law protections for patients who have been severely 
harmed by the medical decisions made by managed 
health care organizations. 

 Legal examples of this application of the law can be 
seen in the following cases. In   Land v. CIGNA Healthcare of 
Florida  (2003) , a patient’s hand had become infected and 
he was diagnosed with osteomyelitis. The patient was 
admitted to the hospital for aggressive intravenous antibi-
otic therapy. Shortly after admission, the approval nurse 
employed by the patient’s HMO decided that the patient 
did not require hospitalization. The patient was subse-
quently discharged; he was to continue with intravenous 
antibiotic therapy at home. The patient was treated on an 
outpatient basis for continuing complications and ulti-
mately had the middle finger of his hand amputated. 

 The patient sued the HMO for negligence. The court, 
reiterating the original purpose of ERISA laws, made the 
distinction that this lawsuit was for a patient care decision, 
rather than for employee benefits. The patient can sue, in a 
state court, for pain and suffering, loss of earning capacity, 
and permanent disfigurement due to the loss of his finger 
for the nurse’s negligent patient care decision. Similar 

  EXERCISE 18–4 

 Explore the managed care options in your geographic setting. 
Are the plans traditional HMOs or some other type of managed 
care, such as PPO or POS plans? How many enrollees does the 
plan cover? What are the advantages to the community of offer-
ing an HMO rather than more traditional insurance coverage to 
people in the area? What are the disadvantages? How has the 
quality of health care delivery changed in your area with the 
advent of HMOs?   

results were reached in   CIGNA Healthcare of Texas, Inc. v. 
Pybas  (2004) ,   Krasny v. Waser  (2001) , and   Lazorko v. Penn-
sylvania Hospital  (2000) .        
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the nurses working on the triage telephone line knew her 
history or listened long enough to find out that she was in 
the fifth month of a very difficult pregnancy. 

 When the patient called the HMO the fourth time, 
still complaining of back pain, she was put in contact with 
an in-house orthopedic physician-consultant. He 
instructed her to drive to the emergency center at West 
Penn Hospital, a facility 1 hour away, further from her 
home than three other hospitals. At the hospital, the patient 
was treated as an orthopedic patient, because her referral 
had been through an orthopedic physician-consultant. The 
patient was allowed to go to the labor and delivery unit for 
a check-up. 

 In the labor and delivery unit, it was decided that the 
patient was in premature labor and, a few hours later, a 
small preterm infant was delivered. The infant survived for 
2 days before dying due to extreme prematurity. The 
patient sued the HMO and her primary physician under a 
corporate or vicarious liability theory, and the trial court 
dismissed her suit. 

 The appeals court, however, upheld her lawsuit and 
ruled that corporate liability duties are applicable to HMOs. 
Although providers do not practice medicine, they do 
involve themselves in decisions affecting their subscribers’ 
medical care. When decisions are made to limit the sub-
scriber’s access to treatment, the decision must pass the test 
of medical reasonableness. There is no reason, said the 
court, why the duties applicable to hospitals should not 
equally apply to an HMO when the HMO is performing 
the same or similar functions as the hospital. When an 
HMO is providing health care services rather than merely 
paying for services, the HMO should be judged the same as 
a hospital or other health care provider. 

 Similarly, the court reasoned, the patient had estab-
lished a cause of action for vicarious liability. An HMO has 
a nondelegable duty to select and train competent primary 
care providers. Likewise, the HMO provided a medical 
service in the form of telephone advice nurses. The ade-
quacy of that service and the reasonableness of the patient’s 
use of that service under the circumstances are questions 
for a jury. 

 In  Alejandre , a 22-year-old diabetic patient, 40 weeks 
pregnant with her first child, called the HMO to report that 
the fetus did not seem to be moving and requested to be 
admitted for fetal monitoring. Three days earlier, she had a 
regularly scheduled appointment, during which a non-
stress test was done, indicating that the fetus was healthy. 
At that time, she had been instructed to call the hospital in 
3 days, as that was the end of her 40th week of pregnancy, 
for instructions regarding admission for the delivery of the 
baby. When the mother called the hospital, the hospital 
staff, failing to appreciate that this could be an emergency, 

medical director, who received a performance bonus that 
encouraged him to deny payment for expensive procedures 
and treatments. The court concluded that such end-of-year 
bonuses totaling significant amounts of money can alter 
the decision-making ability of a medical director.  

  Standards of Care 

 Health care providers have a duty to render quality, compe-
tent care. This is true whether or not the ERISA laws apply. 
For example, in   Hand v. Tavera  (1993) , a patient presented 
to an emergency center in considerable distress. The court 
preempted the case against the HMO based on the ERISA 
laws, but the patient was still able to prevail against the 
health care physician. The physician whom the patient ini-
tially saw did not have admitting privileges with the hospi-
tal. He called the health care plan’s on-call primary 
physician. This second physician, who was the patient’s 
assigned physician, had never met the patient and failed to 
order an admission to the hospital. The patient subse-
quently suffered a stroke in the hospital’s parking lot. The 
court held that when a patient who is fully enrolled in a 
prepaid plan goes to the emergency center and the plan’s 
designated physician is consulted, the physician–patient 
relationship exists and the physician owes the patient a rea-
sonable duty of care in compliance with established medi-
cal standards of care. 

 Two cases illustrate potential HMO liability,   Shannon 
v. McNulty  (1998)  and   Alejandre v. Kaiser Foundation Hos-
pitals  (2007) . In the first case, the patient belonged to an 
HMO when she became pregnant with her first child. She 
was given a choice of six different physicians as her pri-
mary prenatal care provider, and she chose one of the six. 
Her HMO membership card instructed her to contact 
either her chosen primary care provider or the HMO itself 
if she had questions about her health care. If the subscriber 
phoned the HMO directly, the subscriber would speak with 
a telephone triage line staffed by registered nurses employed 
by the HMO. 

 The patient saw her primary physician frequently 
during the pregnancy for abdominal pain and back pain. 
She was seen in his office on 3 consecutive days for these 
complaints. On the third of these 3 consecutive visits, the 
physician informed her that she had a fibroid uterus. He did 
not perform any tests and did not instruct her about the 
symptoms of preterm labor. The patient called the physi-
cian’s office several more times in the ensuing days, and he 
insisted that she was not in labor. The next time the patient 
called, she could not reach her primary physician and she 
then called the HMO. A nurse listened only very briefly, 
then simply told the patient to call her primary physician. 
On the next 2 days, the same scenario happened. None of 
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risk of transfer, in writing requests transfer to another 
facility; (2) a physician may sign a certificate based 
on the time of transfer that the medical benefits rea-
sonably expected from the provision of appropriate 
medical care at another institution outweigh the 
increased risk to the individual or the unborn child; 
or (3) a qualified medical person may sign a medical 
certificate after consultation with the physician and 
the physician subsequently countersigns the certifi-
cate of transfer.  

   5.   An  appropriate transfer  is defined as a transfer in which 
the transferring hospital provides the medical treat-
ment within its capability that minimizes risks to the 
individual’s health or the health of the unborn infant, 
and in which the receiving facility has available space 
and qualified personnel for the treatment of the indi-
vidual and has agreed to accept the transfer of the indi-
vidual and to provide appropriate medical treatment.  

   6.    Emergency medical condition  refers to a medical con-
dition manifesting itself by acute symptoms of suffi-
cient severity, including severe pain, such that the 
absence of immediate medical attention could rea-
sonably be expected to result in placing the health of 
the individual or unborn child in serious jeopardy, 
serious impairment of bodily functions, or serious 
dysfunction of any bodily organ or part.  

   7.    Stabilize  means, with respect to the medical condi-
tion, to provide such treatment of the condition as 
may be necessary to assure, with reasonable medical 
probability, that no material deterioration of the con-
dition is likely to result from or occur during the 
transfer of the individual from the facility or during 
the delivery of the unborn infant. ( EMTALA, 1986 , 
42  United States Code,  Section 1359dd)   

 Additional regulations for hospital emergency 
department policies and procedures were enacted in 2003 
( EMTALA: New Regulations, 2003 ). The new rules 
expanded the definition of  emergency patient  to include 
persons that a reasonable prudent layperson would inter-
pret as having an emergency medical condition, whether 
or not they are in an emergency center  per se . If a patient 
(or a person acting on the patient’s behalf) refuses exami-
nation or treatment, after fully comprehending the risks 
and benefits, the medical record must contain a descrip-
tion of the examination, treatment, or both, if applicable, 
that was refused by or on behalf of the individual. Rea-
sonable steps must be taken to secure this refusal in writ-
ing. As before, medical treatment must not be delayed 
based on insurance status, but may be delayed while con-
tacting the patient’s previous physician, if the consulta-
tion does not inappropriately delay required services. 

waited over 5 hours to call the mother back, stating that 
there was a bed on the labor and delivery unit and that she 
should come immediately to the hospital. When she was 
finally admitted, the fetal heart tracings showed late decel-
erations without variability, a cesarean section was done, 
and the infant died shortly after birth. 

 Two medical experts testified that labor for this 
high-risk maternity patient with insulin-dependent diabe-
tes should have been induced no later than the 39th week 
of pregnancy. Thus, liability was found against the HMO 
for mismanagement of the patient and wrongful death of 
her infant.  

  Emergency Medical Treatment and Active 
Labor Act 

 In 1986 Congress passed the  Emergency Medical Treat-
ment and Active Labor Act (EMTALA)  ,  establishing a 
right of access to medical care regardless of one’s ability to 
pay for that care. The need for the law had become para-
mount because patients were being turned away from hos-
pitals or “dumped” on other hospitals, primarily through 
the emergency departments, based solely on their inability 
to pay for health care. To prevent untoward outcomes, 
Congress passed the EMTALA. 

 Essentially, the law applies to every health care insti-
tution that has a Medicare provider agreement in effect and 
requires the following: 

    1.   Examination and treatment for emergency medical 
conditions and women in labor must be provided.  

   2.   Medical screening is required whenever a patient 
comes to the emergency department and requests 
examination or treatment for a medical condition. 
The hospital must provide for an appropriate medi-
cal screening examination within the capability of 
the hospital’s emergency department, including 
ancillary services routinely available to the emer-
gency department, to determine whether or not an 
emergency condition exists.  

   3.   Necessary stabilizing treatment for emergency medi-
cal conditions and labor is required. When the indi-
vidual comes to the emergency department 
requesting treatment and the hospital determines 
that the individual has an emergency medical condi-
tion, the hospital must either provide available treat-
ment within the hospital or transfer the individual to 
another medical facility for treatment.  

   4.   Transfers are restricted until the individual is stable, 
unless (1) the individual or legally responsible per-
son acting on the individual’s behalf, after being 
informed of the hospital’s obligation to treat and the 
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transported him to a hospital emergency center. At the 
hospital, the man reported to the triage nurse that he had 
used cocaine and smoked heroin immediately before the 
paramedics arrived. He initially refused treatment, but was 
persuaded to let a physician see him. The physician admin-
istered additional Narcan, and his examination of the 
patient revealed that the man’s vital signs had returned to 
normal levels and that the patient was alert and oriented. 
He advised the man to seek long-term help through a 
methadone program at another facility. 

 The patient then removed his own intravenous line 
and left the hospital. As he was leaving, he stated that he 
had a feeling of doom and was upset because the hospital 
had saved his life. The next day he was shot and killed by 
police as he attacked them with a machete in a disturbed 
mental state, and his family brought this lawsuit, alleging 
an EMTALA violation. 

 The court ruled that the hospital had met its obliga-
tions by attending to the patient’s acute medical condition 
with appropriate care to meet his immediate medical needs. 
The hospital was not responsible for his death 1 day later at 
the hands of the police. 

   Parker v. Salina Regional Health Center, Inc . (2006)  
clarified regulations regarding the timing of triage and 
insurance status inquiries. A hospital may adhere to its 
patient registration policies so long as these do not conflict 
with the goals of the EMTALA. Hospital registration pro-
cedures, including insurance inquiries, for persons pre-
senting in the emergency center for needed health care, are 
allowable so long as these inquiries do not discourage indi-
viduals from remaining for evaluation or do not delay tri-
age, initial screening, or necessary stabilizing medical 
treatment. Hospital staff must appreciate the gravity of a 
patient’s presenting signs and symptoms and the need for 
immediate medical assessment and intervention.   Hender-
son v. Medical Center Enterprise  (2006)  held that the patient 
registration resulted in a significant delay that served to 
discourage the patient from remaining for treatment, and 
that this is a direct EMTALA violation. 

 A 1996 case,   Rios v. Baptist Memorial Hospital Sys-
tem   ,  iterated the need for the patient to request care to 
qualify under the EMTALA laws. In  Rios,  a patient with his 
arm in a sling from a recent industrial accident walked 
through the emergency department with a family member, 
stopping only to ask for directions to the admitting depart-
ment. Unable to find the admitting department, they left 
and went to another hospital. There was no treatment until 
4 days later, when the injury was significantly worse. 

 The patient sued the first hospital, alleging an 
EMTALA violation. The court ruled, however, that a 
patient must first come to the emergency department and 
present for care before the hospital’s obligations under the 

Similarly, reasonable registration processes may not 
unduly delay screening or treatment or discourage indi-
viduals from remaining for further treatment. 

 Two additional  EMTALA amendments  were enacted 
in 2008. Effective October 1, 2008, the amendments fur-
ther ensure the care for all patients. The first amendment 
created a community call plan, which directly addressed 
the increasing problems with availability of specialty physi-
cians. Though the original EMTALA act mandated the 
establishment of a compete roster of physicians in the facil-
ity, the community call plan allows for the names of physi-
cians who work at other area hospitals and who participate 
in the community call plan to also be listed on such rosters. 
The second amendment concerns the “good-faith” require-
ment of the original act. Once a patient is admitted to a 
treating health care facility, EMTALA no longer applies. 
But facilities may still encounter challenges with managing 
the unstable patient. This provision would extend the 
good-faith requirement of EMTALA to specialty facilities 
to accept the transfer of these unstable patients if they have 
the capacity to treat them. 

 Despite the fact that the law has been in force for 
more than 20 years, multiple lawsuits still arise under the 
EMTALA. This area of the law continues to be highly liti-
gious across the United States. The advent of HMOs, with 
their cost-cutting measures, seems to have intensified 
such cases. 

 Perhaps the earliest challenges to the law concerned 
patient “dumping” by hospitals. When first enacted, the 
EMTALA was cited by some as the “anti-dumping” legisla-
tion. In   Johnson v. University of Chicago  (1990) , city fire 
department paramedics had been called for emergency 
care of an infant in cardiac arrest. The paramedics con-
tacted the University of Chicago Hospital’s telemetry sys-
tem and were instructed to take the infant to a hospital 
other than the one five blocks from the infant’s home. The 
telemetry nurse recommended the alternative hospital 
because the University of Chicago Hospital’s pediatric 
intensive care unit was full and had no place to admit the 
child for treatment. The child later died. 

 The child’s parents brought suit, claiming that the 
hospital had violated the EMTALA requirements. In the 
court’s holding for the hospital that no EMTALA violation 
had occurred, the court noted that it would reconsider the 
evidence if it could be shown that the hospital used the 
telemetry system as part of a “scheme to dump patients” 
(  Johnson v. University of Chicago , 1990 , at 236). 

 In 1995, the U.S. Court of Appeals in   Eberhardt v. 
City of Los Angeles   further defined the role of a hospital in 
treating medical conditions. In this case, the paramedics 
had responded to a call that a man was experiencing a her-
oin overdose. The paramedics administered Narcan and 
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noted that the hospital’s guidelines did not place responsi-
bility on the triage nurse to order laboratory tests not 
ordered by the physician, but did allow the triage nurse to 
initiate testing for patients not promptly seen and assessed 
by the physician. Further, in this case, the nurse did take 
vital signs within 1 hour of the patient’s discharge, as 
required by hospital policy. 

   Donegan v. CFHS Holdings, Inc . (2010)  also con-
cerned the screening procedures afforded the patient under 
the EMTALA regulations. In this case, the patient was 
taken into custody by the police, who then called paramed-
ics. The patient was belligerent, uncooperative, and possi-
bly intoxicated. The police had the patient taken to the 
hospital to be checked medically, even though the patient 
voiced no medical complaints. 

 At the hospital, vital signs were taken and recorded 
as temperature 98°F, respirations 20, blood pressure 139/94, 
and oxygen saturation 99 percent; additionally it was noted 
that he was uncooperative and combative. The physician 
saw the patient, noted that not only he had been drinking 
and had a possible history of alcoholism, but also that the 
patient was alert, awake, ambulatory, and in no acute dis-
tress. The patient stated he wanted no further medical eval-
uation or treatment and left against medical advice. Hours 
later, he was taken by ambulance to a hospital where he was 
diagnosed with severe anemia and given five pints of blood. 

 The court noted that there was no evidence to sup-
port that the hospital had deviated from the acceptable 
standard of care or violated the EMTALA regulations, 
despite the fact that in hindsight the patient most likely was 
suffering from a serious medical condition at the time of 
his initial screening. The hospital performed an appropri-
ate medical screening and had no authority to hold him 
after he decided to leave against medical advice. 

 Similarly, the court in   Johnson v. Nacogdoches County 
Hospital  (2003)  ruled that there was no violation under 
EMTALA for a patient who voluntarily left the emergency 
center before receiving care. In  Johnson,  the patient was tri-
aged in the emergency center, classified as nonurgent, and 
reassessed 25 and 40 minutes after her initial assessment. 
Her family then took her by wheelchair to the hospital 
parking lot and placed her in their car, insisting that they 
were taking her elsewhere for care. The patient died later 
that evening at another facility. The court of appeals found 
no violation of the EMTALA. 

 The court in   Buras v. Highland Community Hospital  
(2010)  ruled that the patient must be screened and treated 
as every other patient with the same signs and symptoms, 
but that the EMTALA does not give the patient permission 
to dictate a plan of care that is not appropriate. In this case 
the patient was seen by a nurse practitioner who refused to 
prescribe an antibiotic because the patient showed no signs 

EMTALA come into play. This patient and family member 
requested no treatment, but merely asked for directions. 
Thus, the patient had no basis for a lawsuit. 

 Courts have also defined when patient screening is 
appropriate (  Guzman v. Memorial Hermann Hospital,  
2011 ). The court noted that an appropriate screening 
examination is the same screening examination that the 
hospital offers to any other patient in a similar condition 
with similar symptoms. The patient can prove disparate 
treatment by showing that the hospital did not follow its 
own standard screening procedures or by showing differ-
ences between the screening examinations that the patient 
received and the screening examinations that other patients 
with similar symptoms received at the same hospital. 

 Additionally, an emergency screening examination 
fulfills the requirements of EMTALA if it is reasonably cal-
culated to identify the existence of an emergency medical 
condition. The court in   Estate of Sherrer v. Hospital Espanol  
(2011)  noted that “appropriate” in the act refers not to the 
outcome, but to the hospital’s standard screening proce-
dures.   Gonzalez v. Choudhary  (2009)  allowed the patient’s 
attorney to access 64 additional patient charts to show that 
a patient did not receive the same screening examination 
given to other patients with the same signs and symptoms. 

 In  Guzman , the parents brought their 7-year-old son 
to the hospital for continuous vomiting. The triage nurse 
saw the boy at 7:39 a.m. and took his vital signs, which 
included a temperature of 98.1°F, blood pressure of 110/67, 
and a heart rate of 145. He was classified as a potential emer-
gency patient. A second nurse saw him 8 minutes later and 
fully assessed the patient. The physician saw the patient at 8 
a.m. The physician ordered a complete blood count (CBC). 
Results of the CBC, available at 9:35 a.m., indicated that the 
patient was suffering from an ongoing infection. Vital signs 
taken at 9:58 a.m. noted that the heart rate was 105 and the 
physician, not having viewed the CBC results, discharged 
the patient at 10:15 a.m. based on a diagnosis of a viral syn-
drome, which seemed to have resolved with fluid and medi-
cation in the emergency center. The patient was seen again 
the next morning at the same hospital and he subsequently 
was airlifted to another hospital in septic shock. The sepsis 
resulted in permanent systemic organ damage. 

 At the subsequent trial, the court noted that the tri-
age nurse did not depart from the hospital’s standard pro-
cedures or violate the patient’s EMTALA rights. The patient 
was promptly seen, assessed, classified as a potential emer-
gency patient, and seen by the emergency center physician. 
The hospital’s emergency center guidelines for pediatric 
patients admitted for vomiting/diarrhea/dehydration 
allowed, but did not require, the triage nurse to order labo-
ratory tests, including a CBC and urinalysis, when the child 
could not be seen immediately by the physician. The court 
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nancies. For a pregnant patient having contractions, an 
emergency medical condition exists as long as transfer or 
discharge from the emergency center may pose a threat to 
the woman’s health or safety. The hospital’s obligation with 
respect to a pregnant patient having contractions is to sta-
bilize her condition by delivering the fetus and placenta, or, 
after a reasonable time for observations, to have a medical 
professional clarify that the patient is in false labor. 

 The issue in  Byrne  was not only whether the stan-
dard screening procedures were performed, but the timeli-
ness of the screening procedures. The case concerned a 
patient who came to the emergency center at 5 p.m. with 
shortness of breath and chest pain. Twenty minutes later 
the patient was seen by a hospital employee that he assumed 
was a nurse who drew blood, placed electrocardiogram 
(ECG) leads, and connected him to a monitor. Thirty min-
utes after that a chest x-ray was done. Over the next several 
hours, no oxygen was started nor was any “clot bursting” 
medication started or offered to him. 

 A physician eventually saw the patient, explained 
options for treatment, and the patient and the physician 
decided to place a stent in the patient’s heart. The patient was 
taken to the cardiac catheterization laboratory at 11 p.m. to 
begin the procedure, which was completed at 11:30 p.m. 

 The patient sued for violation of his EMTALA rights. 
The court concluded that the patient had received the same 
basic screening examination and stabilization treatment as 
any other patient at that facility for the signs and symptoms 
of a myocardial infarction, including nursing triage, labo-
ratory tests, ECG, physician consultation, and cardiac cath-
eterization. However, the court also concluded that an 
unreasonable delay in providing acutely needed care effec-
tively amounts to denial of treatment.        

or symptoms of a bacterial infection. The nurse practitio-
ner, after consulting with the emergency center physician, 
did prescribe a nonnarcotic analgesic. 

 When screening procedures are not followed, the 
court will find liability (  Abney v. University Medical Center,  
2011 ;   Bode v. Parkview Health , 2009 ;   Byrne v. Cleveland 
Clinic , 2010 ;   Cruz-Vazquez v. Mennonite General Hospital , 
2011 ;   Heimlicher v. Steele , 2009 ;   Morin v. Eastern Maine 
Medical Center , 2011 ;   Tenet Hospitals v. Barnes , 2010 ; 
  Thomas v. St. Joseph Healthcare,  2010 ). For example, in 
 Cruz-Vazquez , the pregnant patient gave birth to a prema-
ture baby girl whose incomplete development resulted in 
respiratory complications that led to the baby’s death 2 
days after her birth. The patient, 27 weeks pregnant, went 
to the emergency center for vaginal discharge and occa-
sional bloody spotting. She denied pelvic pain, dysuria, and 
fever, and she was feeling fetal movement. 

 She was seen by the emergency center physician, 
who spoke with the patient’s obstetrician, and she was 
treated with terbutaline and Vistaril, and discharged with 
instructions to come to the obstetrician’s office the next 
morning. The patient was seen the next day and admitted 
to a second hospital where the baby was born at 12:12 p.m. 

 At trial, the court determined that the first hospital 
had violated its standing protocol for a pregnant patient in 
her third trimester of pregnancy who presents with bleed-
ing. The protocol noted that the patient was to have a vagi-
nal speculum examination to differentiate bleeding from 
bloody show and to rule out  placentia previa , abruption or 
rupture of the membranes. The gestational age was also to 
be determined, maternal vital signs were to be taken, and 
fetal heart tones were to be measured by Doppler. In addi-
tion, laboratory blood work, including a CBC, was to be 
done. An expert witness testified during the subsequent 
trial that had a CBC been done as required by the institu-
tion’s protocol, the patient’s preterm labor would have been 
diagnosed as having been due to a placental infection. 
Instead, the patient received a cursory pelvic examination 
and was sent home with medications. 

 Similarly, in  Morin , the 16-week pregnant patient 
began experiencing premature contractions. She called the 
emergency center and was told that she could come if she 
wanted, but there was probably nothing that they could do 
for her. She waited an hour, then had her husband take her 
to the emergency center. At the hospital, an ultrasound and 
a pelvic examination were completed, and the patient was 
informed that there was no fetal heartbeat and that the 
fetus had died. The patient was then discharged; no mental 
health or social work services were offered. She was essen-
tially sent home to miscarry the now-deceased fetus. 

 The court noted that there is no distinction in the 
EMTALA regulations between viable and nonviable preg-

  EXERCISE 18–5 

 At 7 p.m. a young pregnant woman was admitted to the emer-
gency center for severe abdominal pains. A nurse saw her at 
7:10 p.m. before she had even fully registered at the desk. She 
classified her pain as a 10 on a scale of 1–10; her history 
included a urinary tract infection, diagnosed by her obstetri-
cian 2 days earlier. Her vital signs were all within normal ranges 
and the triage nurse categorized her as urgent, but not emer-
gent. Ninety minutes later the patient miscarried the 16-week 
fetus. A physician saw her 15 minutes later, did a pelvic exami-
nation, ordered laboratory tests, and spoke with the patient’s 
obstetrician by phone. The patient was discharged to her home 
in stable condition and with pain medications at 11 p.m. 

 How would you expect the court to rule regarding a possi-
ble EMTALA violation? What other evidence would you need to 
determine that the patient’s rights were respected and met?  
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treated at the third hospital, although the patient was told 
he would be handled the same as any other emergency 
patient if brought to that hospital. 

 The court noted that there was no EMTALA viola-
tion. Although a hospital with specialized capabilities per-
tinent to a patient’s needs, for example a burn unit, shock 
unit, or neonatal intensive care unit, does have an obliga-
tion under the EMTALA to accept and admit a patient 
transfer from a hospital that lacks specialized capability, 
that was not the situation in this case. 

 The court, in   Scott v. Dauterive Hospital Corpora-
tion  (2003) , specifically noted that “in EMTALA cases, 
the courts do not second guess the professional judgment 
of nurses and doctors who screen and treat patients . . . . 
The question is whether the patient was given the same 
care and attention a patient would get with the same his-
tory, signs, and symptoms” (at 3). This case involved an 
intoxicated patient who presented with a small laceration; 
he was alert and oriented, pupils were equal and reactive, 
and he was released without having undergone a com-
puted tomography (CT) scan. He was subsequently 
treated at a second facility for right frontal and temporal 
lobe hematomas. 

 EMTALA violations may also be filed by patients 
seen and screened for psychiatric illness. In   Jace v. Contra 
Costa County  (2009) , the patient was persuaded to go to 
the emergency center at a private psychiatric facility after 
neighbors intervened to stop an apparent suicide attempt. 
Although the patient voluntarily requested to be admit-
ted, the facility formally initiated a 72-hour involuntary 
hold. At the conclusion of this hold, it was determined 
that the patient was severely disabled due to a major 
depressive disorder and needed long-term treatment in a 
secure facility. The private facility contacted the county 
public facility, and the patient was transferred to the sec-
ond hospital via ambulance. 

 At this second hospital, he was considered a “new” 
patient. The patient was assessed at length by an experi-
enced psychiatric nurse, a therapist, and a staff psychiatrist. 
Their consensus was that the patient was not gravely dis-
abled, was not suicidal, was not a danger to himself or oth-
ers, and neither met the legal criteria for nor needed 
involuntary psychiatric treatment. The patient was dis-
charged into the care of a family member. A few days later, 
he shot and killed himself in a motel room. 

 The court concluded that there was no EMTALA 
violation in this case. An appropriate medical screening 
was conducted. Hindsight, noted the court, is not the 
legal standard. 

   Thompson v. Sparks Regional Medical Center  (2009)  
presented a similar case in which a transfer patient was 
afforded full EMTALA rights. A motorcycle accident vic-
tim was brought to the emergency center with degloving 
injuries to his lower extremity. The hospital did not have a 
plastic surgeon on call and the only plastic surgeon who 
could be reached had had his hospital privileges revoked. A 
family member of the victim, who was a nursing supervi-
sor at another hospital, called a third hospital’s emergency 
center. The emergency nurse at this third hospital called a 
plastic surgeon who had admitting privileges, but refused 
to treat the patient as the patient was already being treated. 
At no time was the patient promised to be admitted and 

  Ethical Scenario 18–3 

 Delayed Laboratory Results 

 The 30-month-old child presented to the emergency 
center with a history of vomiting and diarrhea for 24 
hours. The child was admitted and vital signs were 
taken, noting that she had a blood pressure of 100/64, 
pulse 146 and regular, temperature 98.2°F, and respira-
tions 30. The child appeared well nourished and well 
groomed, but was anxious, uncooperative, and crying. 
The patient was immediately seen by two nurses, classi-
fied as urgent, and then seen within 30 minutes by the 
emergency center physician. An intravenous (IV) line 
was initiated, medications given for the vomiting and 
diarrhea, blood drawn for a CBC, and urine collected 
for a urinalysis. 

 Within the next 90 minutes, the child’s vital signs 
were taken and recorded as blood pressure of 110/68, 
pulse 98, and temperature 98.2°F. The child was no lon-
ger vomiting, and there had been no diarrhea because 
the child was admitted in the emergency center. The 
physician, believing that the child had a viral syndrome 
that responded well to these interventions, discharged 
the child with additional medications for any further 
vomiting and diarrhea. Discharge instructions were 
also given, including the need for continual fluids and 
that the parents were to bring the child back to the 
emergency center if her condition worsened. 

 Twenty minutes after the child was discharged, 
the laboratory results were “red flagged” for a high 
white cell count for which the automated results had to 
be redone manually. This manual test also revealed that 
there was an abnormally high white cell count. Indeed, 
the results indicated that the child had a serious bacte-
rial infection and should be treated appropriately. 

 You are the nurse who first noted these “red flagged” 
laboratory results. Ethically, what should your next actions 
be? Who should contact the child’s parents, and is there an 
ethical duty to contact them? What would you do if the 
physician refused to have the parents contacted?  
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She classified this patient as “high priority.” The patient was 
seen by the emergency center physician at 1:15 a.m. for a pedi-
atric examination. By 2:20 a.m., the fever was 102.0°F and the 
patient was sent home. 

 He returned 2 days later and was admitted, and a 
brain scan showed a serious brain abscess. The family 
sued for an EMTALA violation, which was dismissed by 
the court. The court reiterated that the key to avoiding 
EMTALA violations is equal treatment of emergency 
center patients. Emergency center physicians and nurses 
must follow the hospital’s same standard screening pro-
cedures that they would follow for any other patient in 
the emergency center with the same medical condition. 
Here, the emergency center had met its obligations to 
this patient. 

   Johnson v. Health Central Hospital  (2006)  reached a 
similar conclusion, noting that the patient received the 
same medical screening and stabilizing care any similar 
patient would have received. The patient had also alleged 
that he was transferred in direct violation of the EMTALA 
act. This case held that a patient who leaves against medical 
advice (AMA) does not meet the issue of “transferred” as 
defined in the act.        

   Morrison v. Colorado Permanente Medical Group  
(1997)  illustrates that nurses and physicians may be liable 
for their actions as well as extending liability to their insti-
tution for EMTALA violations. In  Morrison,  the patient 
had presented to the emergency center with elevated vital 
signs and flank and buttock lesions that the nurse thought 
were uninfected bedsores. The patient was seen and 
released, even though he had necrotizing fasciitis/myositis, 
for which he should have been immediately treated. 

 This court examined the language regarding stabiliz-
ing treatment in deciding that the physician and nurses 
were in violation of the EMTALA. The patient was not ade-
quately screened and thus was sent home despite the fact 
that his medical condition was, within reasonable medical 
probability, likely to deteriorate. The court also reiterated 
that all patients, whether or not they have insurance or the 
ability to pay privately for care, have the right to sue for an 
EMTALA violation. 

   Brodersen v. Sioux Valley Memorial Hospital  (1995)  
illustrates the requirement that a nurse’s assessment may 
trigger the hospital’s duty to provide stabilizing care. In this 
case, the hospital’s policy was for the emergency center 
charge nurse to oversee initial screening in the emergency 
center. For patients presenting with chest pain, an electro-
cardiogram was to be obtained simultaneously with the 
physician’s being notified of the patient’s arrival. According 
to the testimony of two emergency department staff nurses, 
it was the hospital’s practice for the nurse to move acutely 
ill patients to cardiac or intensive care before the emer-
gency center physician saw the patients, if that was war-
ranted by the patient’s initial screening and nursing 
physical assessment. 

 When this patient, who was on public assistance, was 
not given an electrocardiogram and was left to be seen by the 
emergency center physician, with chest pains for which his 
physician had instructed him to go to the emergency center 
and with signs of acute myocardial infarction, the court read 
a discriminatory motive into the nurse’s conduct and ruled 
that the hospital had indeed violated the EMTALA. 

 Note that the opposite conclusion can also be trig-
gered by the nurse’s actions. In   Fischer v. New York Health 
and Hospitals Corporation  (1998) , a 6-year-old patient was 
brought in by ambulance with a fever and headache 18 hours 
after he was hit in the head with a snowball. The emergency 
triage nurse saw him at 12:30 a.m. His vital signs were 
taken, revealing a temperature of 104.6°F. The mother told 
the nurse of his injury with the snowball and that he had 
complained of a headache, loss of appetite, and generalized 
body pain ever since the incident. At 1:00 a.m., he was 
given 180 mg of Tylenol to reduce his fever. 

 The nurse was required by the institution policy to cat-
egorize each patient as “routine,” “high priority,” or “emergent.” 

  EXERCISE 18–6 

 Juanita, a 22-year-old woman, is admitted to the emergency cen-
ter complaining of lower abdominal pain and a sudden “passage 
of water.” She is fairly fluent in English and tells you that her last 
menstrual cycle was approximately 19 weeks ago. She states that 
the pain only recently began and that she is afraid she may be los-
ing her baby, if she is indeed pregnant. 

 You proceed to take her vital signs, noting that they are 
within normal limits, that she has no allergies, and that she is not 
taking any medications. You calculate that she is approximately 17 
weeks pregnant and assign her to a treatment area rather than 
sending her to the labor and delivery unit. Juanita, while waiting 
for the physician to examine her, passes a large clot, and she sub-
sequently brings a lawsuit, alleging EMTALA violations. 

 The hospital policy for pregnant patients notes that the tri-
age nurse will: 

    1.   Document the patient’s expected date of confinement 
(EDC) and last menstrual period (LMP) on the triage form.  

   2.   Assess the patient for signs and symptoms of active labor.  
   3.   Assign pregnant patients estimated to be less than 20 weeks’ 

gestation to a treatment area appropriate to her needs.   

 Was the care provided this patient appropriate and compe-
tent? Did the nurse follow the prevailing standard of care for 
pregnant patients within this institution? Was there a violation of 
the EMTALA in the care given this patient? How might the nurse 
have avoided this lawsuit?  
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 Technically speaking, a patient does not have to be 
stabilized to be transferred from the hospital that first 
accepted the patient as an emergency case. However, the 
physician must make a written certification based on the 
information available at the time of transport that the pro-
vision of appropriate medical care at another medical 
facility outweighs the increased risk to the patient from 
making the transfer, and only if the receiving institution 
has agreed to accept transfer of the patient and to provide 
the patient with appropriate medical treatment. A patient 
who has been stabilized can be transferred to another hos-
pital without a physician’s certification and without an 
agreement from the other hospital to accept the patient. 
When a transfer is being contemplated, the patient’s 
immediate situation is paramount; long-term goals are not 
the primary focus. Here, the court held that these patients 
were stabilized within the first hospital, so that no 
EMTALA violation occurred. 

 The patient does not need to be stabilized if the 
hospital initially treating the patient lacks the full ability 
to treat the patient’s condition and transfer would be 
more beneficial to the patient in question (  Prickett v. HSC 
Medical Center , 2007 ;   Williamson v. Roth,  2000 ). Nor does 
EMTALA require that an institution admit a patient when 
the institution does not have the needed services at the 
facility. In   Bowden v. Walmart Stores, Inc.  (2000) , an 
8-year-old child suffered a serious eye injury when a 
helium balloon, which the child punctured with a toy 
from the store’s shelf, exploded. The grandparents rushed 
the child to the nearest hospital emergency center. The 
physician patched the eye and told the grandparents to 
take the child to a specific hospital, because that hospital 
was the only one that had an ophthalmologist on staff. 
The child’s grandparents instead took the child to an 
alternate hospital. 

 The child was eventually treated, but not in time to 
save the eyesight in the eye that was injured. The parents 
brought this lawsuit against the retail store and both hospi-
tals. The court dismissed the first hospital from the case, 
noting that there was no evidence of “patient dumping” 
when a hospital performs an emergency medical screening 
that determines the patient requires immediate medical 
care that the hospital cannot provide. 

 A similar outcome was reached in   Baker v. Adven-
tist Health, Inc.  (2001) , involving a patient who commit-
ted suicide 2 days after he was seen in the emergency 
center of a 40-bed rural community hospital. The patient 
was seen, determined to be physically stable, though suf-
fering from depression and apathy, but not suicidal, and 
the county mental health professional was called to see 
the patient. The court later determined that this was the 

 Note, though, that the mere fact that a hospital stan-
dard is not followed will not automatically translate to lia-
bility against the institution. In   Torres Otero v. Hospital 
General Menonita  (2000) , a patient presenting with chest 
pains was assessed in the emergency center. No electrocar-
diogram (EKG) was performed as part of the assessment 
data, he was not given aspirin, and a cardiologist was not 
consulted, even though the hospital policy mandated these 
measures. The patient was subsequently diagnosed as 
experiencing a myocardial infarction, transferred to the 
intensive care unit, placed on anticoagulant therapy, and 
transferred to a second hospital 7 days later for open-heart 
surgery. He later sued for failure to adequately assess him 
while in the emergency center. 

 The court agreed that the provisions of the 
EMTALA were not met. The care required was adminis-
tered belatedly in the intensive care unit rather than in 
the emergency center. But the burden of proof remains 
with the patient to show that this delay adversely affected 
his care or caused aggravated harm to the patient, and he 
could not show this at trial. Thus, even though the 
EMTALA was violated, there was no liability on the part 
of the hospital or its staff. 

 Court cases have also given guidance with patient 
stabilization before transfer. In   Cherukuri v. Shalala, Secre-
tary of the Department of Health and Human Services  
(1999) , the court determined that medical and nursing 
personnel at the first hospital were genuinely concerned 
about the patients’ well-being and were trying to respond 
to an overwhelmingly difficult situation. Several automo-
bile accident trauma victims were simultaneously brought 
to a rural hospital. The hospital had an emergency depart-
ment but no trauma center and no equipment for monitor-
ing anesthesia during neurosurgery; it had in place a 
longstanding policy against attempting such surgery. 

 Two patients required brain surgery, but were also 
bleeding into their abdomens. The physicians wanted to 
operate for the internal bleeding, then send the patients to 
a teaching-trauma center 85 miles away. The on-call anes-
thesiologist, however, refused to come to the hospital, 
insisting that the procedure was too risky, and that the 
patients should be immediately transferred. 

 The nurses assisted in the initial triage. Then they 
cared for three less seriously injured patients while the phy-
sicians concentrated on the two more serious victims. They 
monitored the patients’ blood pressures, phoned the anes-
thesiologist repeatedly to try to get him to come in, and 
tried to get a helicopter. They were forced to use ambu-
lances for the transport. The physicians and nurses com-
municated with the trauma center during the transport, 
and the patients suffered no harm during the transport. 
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   4.   Understand that the main aspect of EMTALA is to 
ensure the same quality health care to all individuals, 
regardless of their ability to pay for that care. Patients 
must be seen and evaluated by appropriate staff and 
afforded all medical interventions and tests that 
another individual with the same diagnosis (or 
potential diagnosis) would receive in the medical 
facility. EMTALA does not mandate that institutions 
must have all medical services; it does mandate that 
if the service exists, all patients with like diagnoses 
must receive the same care.  

   5.   Follow the established policies and procedures of the 
institution when treating patients. If a policy or proce-
dure needs to be modified or updated, speak with the 
nursing supervisor or nurse-manager about the issue.  

   6.   Ensure that the rights of patients are honored within 
the institution, including the right to informed con-
sent and confidentiality. Report to the appropriate 
persons individuals who do not afford these rights to 
patients within your institution.   

 Source:  Legal and ethical issues in nursing  (4th ed.), by G. W. 
Guido, 2006. Upper Saddle River, NJ: Prentice Hall, Inc.  

hospital’s policy with patients presenting with psychiatric 
emergencies and that it had been followed. The hospital 
was under no legal obligation to provide in-depth psychi-
atric care merely because a patient might present with 
such an emergency. The key was that the hospital had a 
policy for screening and stabilizing such cases and fol-
lowed that policy with each patient who presented with a 
psychiatric emergency. 

   Torres Nieves v. Hospital Metropolitano  (1998)  also 
held that transfer of a patient was appropriate. In this case, 
the patient was transferred to a public hospital for surgery 
after being stabilized at a private institution. The court 
ruled that the private institution did not have to perform 
surgery on a charity basis, because the patient was stable 
and could be transferred to a public hospital without dete-
rioration of her condition during or as a result of the trans-
fer. The opposite finding occurred in   Roberts v. Galen of 
Virginia, Inc.  (1999)  when a patient was transferred prema-
turely to a skilled nursing home. Here, there was a violation 
of the EMTALA, as the patient still needed care at an acute 
facility and her medical condition was compromised as a 
result of the transfer. The court further noted that for a suc-
cessful lawsuit, the patient did not need to show that the 
transfer was motivated by financial considerations, only 
that the transfer was inappropriate. 

 Each hospital, said the court in   Ingram v. Muskogee 
Regional Medical Center  (2000) , has the right to set its own 
policy concerning its capabilities and the care it can rea-
sonably provide to patients. As long as the institution then 
follows its own policies with each patient, there is no 
EMTALA violation.        

  GUIDELINES 
 Working in Managed Care Settings 

    1.   Understand the impact of ERISA within health care 
settings; courts will evaluate whether the issues of a 
case concern employee welfare benefit plans or the 
quality of the medical and nursing care delivered to 
the patient. There is no protection under ERISA for 
less-than-quality, competent health care.  

   2.   If you are involved in end-of-year profit sharing or 
any type of gag rules, remember that these incentives 
are means of limiting quality care and have been 
greatly discouraged by the court system and by 
selected state legislatures. Involvement in either 
incentive greatly increases your potential liability.  

   3.   Know and maintain standards of care in all interac-
tions with patients and their family members.  

  Antitrust Issues in Managed Care 

 Health care delivery systems are becoming dominated by 
large, for-profit centers in most American cities today. 
Mergers and acquisitions, coupled with the integration of 
services and insurance, give greater market power to com-
petitors and an opportunity to provide more competent 
care of patients. 

  EXERCISE 18–7 

 Fred, a 21-year-old with severe chest pain and pneumonia-like 
symptoms, is brought to the urgent care clinic at your hospital. 
You are the nurse triaging patients in urgent care this evening. 
How would you proceed with Fred’s care? What would you do if 
the urgent care clinic had no policies for care of this type of 
patient? Whom would you consult and what types of questions 
would you ask of the person you chose for consultation? 

 Assume that Fred was seen and stabilized at the hospital, then 
released to the care of his parents. Two days later, he is seen at the 
local health clinic for similar signs and symptoms. Five days later, he 
is admitted with acute bacterial endocarditis at a regional medical 
center, where he subsequently dies. Does Fred’s death change how 
you would have cared for Fred the first time he was seen in the 
urgent care clinic? How might the courts view such a case?   
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For example, nurses must continue to closely examine the 
new organization’s cost-containment measures to prevent 
the devaluation and compromise of the nursing profession. 
Reduction in licensed professionals and the silent replace-
ment of registered nurses with unlicensed assistive person-
nel has forced nursing to examine continually the delivery 
of competent patient care and has emphasized the role of 
the professional nurse as patient advocate and patient edu-
cator. It also has emphasized the concept of delegation in 
health care settings, with the result that more efficient and 
effective nursing care is now being delivered to patients 
across the United States. 

 The inclusion of antitrust laws within the entire 
health care delivery system has also strengthened the use 
of mid-level practitioners in a variety of clinical settings, 
both acute care and community settings. This increased 
utilization of mid-level practitioners has occurred primar-
ily among advanced practice nurses. When one considers 
the issues that will shape nursing in the future, including 
cost containment, improved patient outcomes, empower-
ment of consumers, and a realignment of the private-sec-
tor health care industry, it is not surprising that the use of 
all advanced practice nurses continues to rise in health 
care settings.   

  PATIENT RIGHTS 

 As managed care has continued its measures of cost con-
tainment, many health care providers have become 
increasingly concerned with issues of  patient rights  .  
Although some of the factors that caused such concerns 
are now eroding, such as the strict interpretation that 
consumers were barred from filing suits against HMOs 
under the ERISA laws, gag rules, end-of-year profit shar-
ing, and patient “dumping” violations, many still fear that 
individuals have no true rights in managed care settings. 
Patients frequently cannot select their own practitioner, 
but must use the options available under their health care 
plan. They have no means of questioning who or what 
status of person will be caring for them. Morbidity rates, 
infection rates, and rates of complications are not pub-
lished about individual health care practitioners or set-
tings, and preapproval must be obtained for most health 
care treatments. 

 As a response to these issues, the president, the Con-
gress, and individual state legislatures have been working 
on a variety of patient rights bills over the past several 
years. In 1997, President Clinton appointed the Advisory 
Commission on Consumer Protection and Quality in the 
Health Care Industry, charging it to “advise the President on 
changes occurring in the health care system and recommend 
measures as necessary to promote and assure health care 

 With these mergers and large, for-profit centers come 
the questions about antitrust and monopolies in the health 
care industry.  Antitrust laws  contain specific restrictions 
for exclusive contracts, resisting utilization reviews, and 
collusion. Antitrust laws do not merely monitor the anti-
competitive services of large corporations; they also regu-
late the practice of health care providers. 

 Historically, the move toward health care reform has 
been anchored by three broad promises: 

    1.   Enhanced coordination of clinical services for all eli-
gible enrollees  

   2.   Improved quality of care  
   3.   Reduced medical costs and wastes   

 The overall goal of America’s antitrust laws is to pro-
mote competition while creating efficient markets. These 
antitrust laws apply to all settings and scenarios that limit 
competition. The laws are based on the premise that larger 
numbers of individuals and corporations will bring more 
efficient allocation of resources, improve quality of care, 
and increase innovation and technology, access, and ser-
vices to all. 

 Until the landmark case of   Goldfarb v. Virginia State 
Bar  in 1975 , health professionals were exempt from the 
antitrust laws due to their “learned profession” status. Since 
that lawsuit, extensive antitrust litigation has spurred sig-
nificant changes in the health care delivery system. The 
Federal Trade Commission (FTC) vigorously challenged 
the merger of Hospital Corporation of America (HCA) 
with Hospital Affiliates International (HAI) and Health 
Care Corporation (HCC) as the possibility existed that 
such a merger would eliminate healthy sources of competi-
tion and make an already concentrated market more con-
ducive to collusion ( Furrow et al., 1997 ). Some of the more 
likely forms of collusion that could result from such a 
merger involve the following: 

    1.   Collective resistance to emerging cost-containment 
pressures from third-party payers  

   2.   Conspiracies to boycott certain insurance companies 
that offer competitive prices  

   3.   Refusal to undergo utilization review programs or 
provide information needed by third-party payers   

 The court found that the merger violated specific 
sections of the Clayton Act and the FTC Act and ordered 
HCA to divest two of the hospitals it had acquired. Without 
such FTC action, the marketplace would have had fewer 
providers, and the reduced supply may have resulted in 
increased prices and a decreased quality of services ( Fur-
row et al., 1997 ). 

 Antitrust laws and mergers in managed health care 
have created additional obligations for professional nurses. 



 Chapter 18 • Nursing in Ambulatory and Managed Care Settings 391

or as required by law must not be discriminated 
against in marketing and enrollment practices 
based on the preceding discrimination factors.  

   6.   Confidentiality of health information.     Consumers 
have the right to communicate with health care pro-
viders in confidence and to have the confidentiality 
of their individually identifiable health care informa-
tion protected. Consumers also have the right to 
review and copy their own medical records and 
request amendments to their records.  

   7.   Complaints and appeals.     All consumers have the 
right to a fair and efficient process for resolving dif-
ferences with their health plans, health care provid-
ers, and the institutions that serve them, including a 
rigorous system of internal review and an indepen-
dent system of external review.  

   8.   Consumer responsibilities.     In a heath care system 
that protects consumers’ rights, it is reasonable to 
expect and encourage consumers to assume reason-
able responsibilities. Greater individual involvement 
by consumers in their care increases the likelihood of 
achieving the best outcomes and helps support a 
quality improvement, cost-conscious environment. 
Such responsibilities include taking responsibility for 
maximizing healthy habits, such as exercising, not 
smoking, and eating a healthy diet, becoming 
involved in specific health care decisions, and work-
ing collaboratively with health care providers in 
developing and carrying out agreed-upon treatment 
plans. (Advisory Committee on Consumer Protec-
tion, 1997, pp.  1 – 8 )   

 These recommendations continue to be enforced, 
primarily through EMTALA and the enacted provisions of 
the  Health Insurance Portability and Accountability Act of 
1996 (HIPAA) . The Health Care Financing Administration 
(HCFA) also enacted new standards for hospitals that par-
ticipate in Medicare and Medicaid funding to ensure mini-
mum protection of patients’ rights. These standards, which 
took effect in 1999, include: 

    1.   Notification of rights. This section includes inform-
ing patients about their rights in advance of furnish-
ing or discontinuing patient care and the 
establishment of a grievance procedure for prompt 
resolution of patient grievances.  

   2.   Exercise of rights in regard to care. This section 
allows the patient to participate in the develop-
ment and implementation of the plan of care, and 
to make informed decisions about care issues. It 
also includes the right to formulate advanced 
directives.  

quality and value, and protect consumers and workers in 
the health care system” ( Advisory Commission on Con-
sumer Protection, 1997 , p.  1 ). Part of its charge was to draft 
a consumer bill of rights. 

 The commission adopted eight areas of consumer rights: 

    1.   Information disclosure.     Consumers have the right to 
receive accurate, easily understood information, and 
some require assistance in making informed health 
care decisions about their health plans, professionals, 
and facilities.  

   2.   Choice of providers and plans.     Consumers have the 
right to a choice of health care providers sufficient to 
ensure access to appropriate high-quality health care. 
Public and private group purchasers should, whenever 
feasible, offer consumers a choice of high-quality 
health insurance products. Small employers should 
be provided with greater assistance in offering their 
workers and their families a choice of health plans 
and products.  

   3.   Access to emergency services.     Consumers have the 
right to access emergency health care services when 
and where the need arises. Health plans should pro-
vide payment when a consumer presents to an emer-
gency department with acute symptoms of sufficient 
severity, including severe pain, such that a “prudent 
layperson” could reasonably expect the absence of 
medical attention to result in placing that consumer’s 
health in serious jeopardy, serious impairment to 
bodily function, or serious dysfunction of any bodily 
organ or part.  

   4.   Participation in treatment decisions.     Consumers 
have the right and the responsibility to fully partici-
pate in all decisions related to their health care. Con-
sumers who are unable to fully participate in 
treatment decisions have the right to be represented 
by parents, guardians, family members, or other 
conservators.  

   5.   Respect and nondiscrimination.     Consumers have 
the right to considerate, respectful care from all 
members of the health care system at all times and 
under all circumstances. An environment of 
mutual respect is essential to maintain a quality 
health care system. Consumers must not be dis-
criminated against in the delivery of health care 
services consistent with the benefits covered in 
their policy or as required by law based on race, 
ethnicity, national origin, religion, gender, age, 
mental or physical disability, sexual orientation, 
genetic information, or source of payment. Con-
sumers who are eligible for coverage under the 
terms and conditions of a health plan or program 
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concerns involves the inability to assess the patient who 
uses the telephone for health care advice. The nurse 
responding to the patient is restrained by what the person 
communicates and is unable to better assess the person’s 
actual health status because there is no visual contact. In 
the instance where there is visual contact via electronic 
media, the assessment is only as accurate as the transmis-
sion. If the nurse fails to appreciate the gravity of the situa-
tion or does not ask more probing questions, it is possible 
that vital symptoms and presenting signs can be missed 
and the patient can come to harm. 

 An additional question that arises with telenursing 
is the need for certification or additional credentialing for 
nurses practicing in this arena. Because the technologies 
used in telenursing are complex and ever evolving and 
incorrect information may possibly severely harm a 
patient or, in the case of obstetrical patients, multiple 
patients, it is imperative that nurses working in this arena 
evidence additional knowledge. Telenursing holds tre-
mendous possibilities for advancing the health of individ-
uals, especially in remote areas, and the discipline should 
continue to work for its advancement, whether through 
additional education and credentialing or by promoting 
standards of care. 

 The issue of beneficence may also arise in instances 
where there are conflicting values, seen especially in the 
early days of the managed care models. Because a major 
impetus in the creation of such models involved financial 
considerations, conflicts often arose between all levels of 
nursing, from the staff nurse to mid- and higher-level 
nursing management, and administration concerning the 
appropriate care of patients. These conflicts and what 
nurses often perceived as inadequate care management 
frequently led to the moral distress that causes many 
nurses to question remaining in the profession. Though 
gag rules and end-of-year profit sharing have been out-
lawed in most states, these practices still exist in a minority 
of institutions. 

 Violence, whether it occurs in the workplace or 
involves nursing care of persons who have been victims or 
are perpetrators of the violent actions, triggers a variety of 
ethical concerns. Nurses may be faced with dilemmas 
when requested not to report violence, as the victim may 
be afraid that the reporting of the violence will cause fur-
ther threats of violent actions in the future. The victim may 
also deny the violence, causing the nurse to question 
whether it is better to report the obvious violent action or 
to attempt to help the victim see that it is in his or her best 
interest to report the violence. Finally, nurses may be 
required to care for the perpetrator, respecting the person 
but not the actions of the person. For many nurses, caring 
for this person creates additional ethical issues.   

   3.   Privacy and safety rights. Rights under this section 
include personal privacy, care in a safe setting, and 
freedom from all forms of abuse or harassment.  

   4.   Confidentiality of records. This section includes the 
right to access the medical record.  

   5.   Freedom from restraints that are not clinically neces-
sary. Restraints are both chemical and physical, and the 
restraint can be used only if needed to improve the 
patient’s well-being and less restrictive interventions 
have been determined to be ineffective. Restraint orders 
may not be written as a standing or “PRN” order.  

   6.   Freedom from seclusion and restraints used in 
behavior management unless clinically necessary. 
This section allows the patient to be free from 
restraints imposed as a means of coercion, discipline, 
convenience, or retaliation by staff members. Hospi-
tals must report to HCFA any death that occurs while 
a patient is restrained or in seclusion, or where it is 
reasonable to assume that a patient’s death is the 
result of restraint or seclusion. ( HCFA, 1999 , pp. 
 36069 – 36089 )   

 Congress continues to work on legislation that would 
more fully address patients’ rights to information about 
health care providers, staff-to-patient ratios, staffing mix, 
and other factors that would potentially influence the con-
sumer’s choice of health care plans and health care provid-
ers. Although some states have already passed such 
legislation, there is currently no federal legislation that 
gives these rights to all persons in the United States. Several 
states have enacted legislation that supports some type of 
patient rights, though the protections provided by these 
enactments vary considerably.        

  EXERCISE 18–8 

 Draft a patients’ bill of rights that would address all the issues you 
feel are ethically important in today’s health care environment. If 
your state already has such a law, read it carefully for its complete-
ness. What more should the bill contain? Review the voting 
records of major legislators in your state. Would they support 
such a bill? What would you need to do to assure the bill’s pas-
sage? Is it ethical not to support a bill that is primarily designed to 
afford rights to all patients?   

  ETHICAL ISSUES IN AMBULATORY AND 
MANAGED HEALTH CARE 

 Telenursing and the ability of the nurse to reside in one 
area and serve patients in countless other areas present 
ethical issues in a variety of ways. One of the more obvious 
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     Summary 

   •   Ambulatory nursing describes nursing care that is 
delivered in practice settings outside the traditional 
acute care and long-term care settings.  

  •   Ambulatory nursing practice sites have steadily grown 
with the advent of managed care, which greatly 
increased the need for outpatient care services.  

  •   Telenursing refers to the use of telecommunications 
and information technology for providing nursing 
services in health care.  

  •   Violence in the workplace continues to escalate, and 
nurses frequently care for the victims, perpetrators, 
and witnesses of physical and psychological violence.  

  •   Volunteer services arise when one agrees to care for a 
sick neighbor or a family member, and also includes 
donating health care advice.  

  •   Managed care is a health care system that integrates 
the financing and delivery of health care services to 
covered individuals.  

  •   Managed care is included in four models: health mainte-
nance organizations, preferred provider organizations, 

point-of-service plans, and indemnity or fee-for-
service plans.  

  •   The  Employment Retirement Income Security Act 
of 1974  (ERISA) has previously shielded health 
maintenance organizations from liability for ques-
tionable health care, but that has changed over the 
past several years, allowing successful lawsuits for 
poor medical decisions that have caused significant 
patient harm.  

  •   Gag rules and end-of-year profit sharing have been 
outlawed in the majority of states.  

  •   The Emergency Medical Treatment and Labor Act 
of 1986 (EMTALA) established a right of access to 
medical care regardless of one’s ability to pay for 
that care.  

  •   Patient rights under managed care have been care-
fully scrutinized because of the cost-containment 
measures underlying the delivery of health care in 
the managed care system.  

  •   A variety of ethical issues arise in this area of nursing.    

  Apply Your Legal Knowledge 
   1.    How will the legal issues involved in telehealth continue to 

expand, and what can the profession of nursing do to address 
these potential issues?   

   2.    Give three reasons why ambulatory nursing will expand as a 
practice arena in the next century, and what nursing must do 
to prepare for its expansion.   

   3.    How can nursing as a profession affect the issue of domestic 
violence?   

   4.    Why is accreditation an important concept for HMOs? How 
does accreditation protect consumers?   

   5.    What additional provisions might be included in ERISA that 
will begin to address the concept that health maintenance 
organizations must be accountable for actions and decisions 
that cause significant harm to health care consumers?   

   6.    How do you think patient rights will continue to expand in 
the next century?    

  YOU BE THE JUDGE 
 Mr. Gonzales was admitted to a surgical center for a routine colo-
noscopy during which three polyps were removed. The procedure 
began at 11:00 a.m. and he was released at 12:30 p.m. The patient 
began experiencing abdominal pain the following day. He tried to 
phone the attending physician at 2:00 p.m. and later called the 
physician’s nurse at 5:00 p.m. Mr. Gonzales told the nurse he was 
experiencing severe abdominal pain and that he was flushed and 
felt he had a fever. The nurse told Mr. Gonzales that everyone had 
gone home for the day, and she advised him to take aspirin for the 
fever and call back in the morning. 

 Mrs. Gonzales drove her husband to the hospital the fol-
lowing morning at 10:00 a.m. He was placed on antibiotics, which 
did not resolve the problem, and he had surgery on the fifth day 
following the original colonoscopy. At that time, it was deter-
mined that the patient’s intestine was perforated at the time of the 

polyp removal, and Mr. Gonzales now has a permanent colos-
tomy. The patient has now filed a lawsuit against the nurse and 
physician for malpractice. 

  QUESTIONS 

   1.    Was the nurse negligent in the advice she gave Mr. Gonzales 
concerning his condition?   

   2.    Did the nurse exceed her scope of practice in the advice she 
gave the patient?   

   3.    Should the nurse have instructed Mr. Gonzales to go immedi-
ately to the local emergency center?   

   4.    How would you decide this case? Who, if anyone, is liable in 
this case?     
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  After completing this chapter, you 
should be able to: 
   1.   Briefly describe the historical beginnings of public and 

community health nursing.  
   2.   Describe the various settings in which public and 

community health nurses are employed, including: 
   Home health care nurses  
  Parish nurses  
  School health nurses  
  Occupational health nurses  
  Correctional nurses  
  Disaster nursing    

   3.   Enumerate the potential legal liability for nurses in 
these public and community health settings.  

   4.   Describe ethical issues that are involved in public and 
community health nursing.   

  PREVIEW 

 As nursing emerged beyond the more traditional 
acute care setting, new and innovative opportunities 
opened for professional nursing in a variety of public 
and community health settings, including parish 
nursing, school health nursing, occupational nursing, 
home health nursing, and nursing in correctional 
settings. Although hospice care nursing may be 
covered within the auspices of community health 
nursing, nursing in this health care setting is 
 incorporated into the last chapter of this text    . All 
public and community health care settings offer new 
and exciting roles for nurses, including more 
autonomous roles, and all have potential liability for 
the nurses practicing in the roles. This chapter 
presents potential legal liability for nurses who are 
employed in public and community health settings.  

 Public and Community Health Care    

    Nineteen 

  KEY TERMS 
  abandonment  
  agency policies  
  community and public 

health nurses  

  correctional nursing  
  disaster nursing  
  home health care 

nursing  

  occupational health nursing  
  parish nursing  
  Public Health Service 

Act of 1944  

  refusal of care  
  school health nursing  
  Social Security Act 

of 1935    

     OVERVIEW OF PUBLIC AND COMMUNITY 
HEALTH NURSING 

 Confusion over the title for nurses who focus primarily on 
the prevention of illness and the promotion of health in 
nonacute populations has led to the debate regarding pub-
lic and community health nursing ( Lundy & Janes, 2009 ). 

 Community health nursing  had been the preferred title for 
some years, though  public health nursing  has reemerged as 
the preferred title for nurses who work with the entire pub-
lic population to improve its health. The primary purpose 
of either public or community health nursing is to promote 
and maintain the health of populations, communities, fam-
ilies, and individuals in nonacute care settings. Actions 
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the National Institutes of Health; nursing training acts; train-
eeships for graduate students in a variety of nursing special-
izations; health services for migratory workers; family 
planning services; health research facilities; and programs 
and services for the prevention and control of heart disease, 
cancer, stroke, kidney disease, sudden infant death syndrome, 
sickle cell anemia, and diabetes. These services are adminis-
tered by several federal and state agencies. 

 Implications of this broad and comprehensive act are 
extensive with regard to nursing. It provides funding for 
services to at-risk aggregates in the community, such as 
migratory workers; persons with acquired immune defi-
ciency syndrome (AIDS), tuberculosis, and other commu-
nicable diseases; and programs for persons with chronic 
problems, such as heart disease, stroke, kidney disease, and 
diabetes. This act financially covers at least some aspects of 
nursing in all acute care, home health care, and institu-
tional settings. It provides funding for nursing education 
and funding for all levels of disease prevention: primary, 
secondary, and tertiary. 

 The amendments to this act have brought about 
numerous changes over the years since its enactment. 
There are now block grants to states, allowing the individ-
ual states to decide which programs are most needed in 
their territories, and monies remain available for specific 
programs such as immunizations, family planning, and 
venereal disease programs.   

  LEGAL RESPONSIBILITIES 

 Serving in a variety of settings,  community and public 
health nurses  care for persons in need of their services in 
clinics, schools, individual homes, and the workplace. 
Many of the legal responsibilities of these nurses are slightly 
different, depending on the setting. For ease of under-
standing, the various nurses working in these multiple set-
tings are discussed separately. 

  Public and Community Health Nursing 

 Public and community health nursing dates back to the turn 
of the twentieth century in the United States, though histori-
ans date the beginnings of these specialties in nursing to the 
Egyptians and Greeks. Early leaders of public health in the 
United States were such women as Lillian Wald, who is cred-
ited with creating the title “public health nurse”; Dorothea 
Dix, who led the fight for competent nursing in prisons and 
mental health institutions; and Mary Breckenridge, who 
founded the Frontier Nursing Service, the first organized 
midwifery service in the United States ( Lundy & Janes, 2009 ). 

 Public or community health nursing is a systematic 
process by which the health care needs of a population are 

undertaken to promote and maintain the health of the pub-
lic at large have a basis in law and are subject to legal sanc-
tions of one type or another. Perhaps the best starting point 
for understanding these legal concepts in community 
health nursing is to have an appreciation for the federal and 
state laws affecting community health nursing.  

  FEDERAL STATUTES 

 Few pieces of legislation have affected the country’s health 
and welfare systems as have the  Social Security Act of 1935  
and the  Public Health Service Act of 1944 , with their 
respective amendments. 

  Social Security Act of 1935 

 The  Social Security Act of 1935  was signed into legislation 
by President Franklin D. Roosevelt, as a direct result of the 
Great Depression of 1929. The act was based on European 
health and welfare practices, and many of its roots can be 
traced back to early European poverty laws. 

 The Social Security Act of 1935 provided for the gen-
eral welfare by establishing a system of federal benefits for 
the aged population and by enabling states to make provi-
sions for aged persons, blind persons, dependent and crip-
pled children, maternal and child welfare, public health, 
and administration of state unemployment compensation 
laws. Programs were defined as  contributory,  financed 
through taxation and individual contributions, and  assis-
tance  or  noncontributory,  financed only through taxation. 
Historically, contributory programs have offered more 
comprehensive benefits than assistive programs. 

 The act has been amended numerous times since its 
enactment, with the addition of Medicare and Medicaid in 
1965 being one of the most important additions. The act 
affects the services that nursing provides to its clients. 
Through Medicare-reimbursable services, regulations 
specify which clients nurses see, what type of care is pro-
vided, how the care is provided, and how long the care is 
provided. Medicare benefits have changed greatly since 
their enactment; some of the more recent provisions 
include the addition of alcohol detoxification facility bene-
fits in 1980, hospice reimbursements in 1983, and a 1990 
amendment allowing Medicare Part B premiums to be paid 
for eligible beneficiaries.  

  Public Health Service Act of 1944 

 The  Public Health Service Act of 1944  consolidated all 
existing public health legislation under one law and became 
the major piece of health legislation for the country. This 
piece of legislation, through the original act and its amend-
ments, provides a variety of resources and services, including 
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Medicare-certified home health care agencies in the United 
States, serving more than 3,000,000 beneficiaries ( Center 
for Medicare and Medicaid Services, 2011 ). 

 Home health care nursing emerged as a key compo-
nent of health care delivery in the 1990s, serving as a facili-
tator by providing support, treatment, and education so 
that patients may be successfully managed in their homes. 
These nurses provide care that ranges from assistance with 
activities of daily living to complex, highly technical nurs-
ing skills. Examples of activities provided by these nurses 
include acute, continuing, preventative, and palliative care, 
which reduces admission or readmission to acute care set-
tings or long-term care settings and allows the person to 
remain in his or her home. 

 Federal legislation sets requirements for all home 
health care nurses. The 1987 provisions to the  Omnibus 
Budget Reconciliation Act of 1986  substantially changed the 
federal law relating to participation of home health care agen-
cies in the Medicare program. Clients must be screened for 
eligibility, and the signatures of clients must be witnessed 
after client rights and legal contracts for service have been 
explained to them. Important provisions of the statute include 
an extensive listing of consumer rights, including the right to 
be fully informed in advance about the care and treatment to 
be provided by the agency, to be fully informed in advance of 
any changes in the care or treatment to be provided by the 
agency that may affect the individual’s well-being, and to par-
ticipate in planning care and treatment or changes in care or 
treatment. The act also enumerates the right of individuals to 
confidentiality of clinical records, the right to have one’s 
property treated with respect, and the establishment of a 
grievance hotline to be established by each state. 

 A separate provision under this act sets strict criteria 
of qualifications for home health care aides who have a pre-
dominant role in direct, hands-on contact with clients. 
Under this provision, the agency may not use any individ-
ual who is not a licensed health care professional, unless 
the individual has successfully completed a training and 
competency evaluation program that meets minimum fed-
eral standards and the individual is actually competent to 
provide the services assigned. 

 Amendments were also made to the  Older Ameri-
cans Act (1987)  that directly affect home health care agen-
cies. These amendments were intended to develop 
demonstration projects to strengthen home care consumer 
protection mechanisms, such as rights of people with 
developmental disabilities. Many of these demonstration 
projects were successful, and regulations concerning home 
health care consumer protection and corresponding pro-
vider obligations have been incorporated into more recent 
amendments to the original act, with the most current 
amendment in 2008. 

assessed in order to identify subpopulations, families, and 
individuals who would benefit from health promotion or 
are at risk of illness, injury, disability, or premature death. 
A plan for intervention is then developed with the commu-
nity to meet identified needs that takes into account avail-
able resources and the range of activities that contribute to 
health and the prevention of illness, injury, disability, or 
premature death. Once identified, the plan is implemented 
effectively, efficiently, and equitably. Evaluations are con-
ducted after the plan has been implemented to determine 
the extent to which the interventions have had an impact 
on the health status of individuals and the community. The 
results of the entire process are used to influence and direct 
the delivery of care, deployment of health resources, and 
development of local, regional, state, and national health 
policy and research to promote health and prevent disease. 

 Services provided by public and community health 
nurses include the monitoring of health status, disease 
case identification, community education, community 
organization, policy development, health regulation 
enforcement, participation in organized education ses-
sions, evaluation of the effectiveness of programs as imple-
mented, and participation in research. These services are 
provided to accomplish the goal of public health nursing, 
which is to improve the health of the public as a whole by 
systematically providing appropriate nursing interven-
tions to communities, families, and individuals. These ser-
vices are provided through the multiple roles of public and 
community health nurses. Some of these roles are depicted 
in the sections that follow.  

  Home Health Care 

 One of the fastest growing fields of nursing today,  home 
health care  refers to the delivery of health services for the 
purposes of restoring or maintaining the health of individ-
uals and families in the home. These services cover a broad 
range, including skilled professional and paraprofessional 
services, custodial care, pharmacy services, and delivery 
and use of durable medical equipment, such as ventilators, 
enteral feeding pumps, and oxygen concentrators. To be 
covered by either private insurance or public assistance, the 
services must be medically indicated, ordered by a quali-
fied health care provider, and necessary to maintain or 
improve the health care of the recipient. Traditionally, 
home health care services are provided on a visit basis 
rather than on an hourly basis. A variety of personnel may 
be involved in delivering these services, including all levels 
of nurses. The most commonly seen diagnoses for patients 
cared for in the home include diabetes, essential hyperten-
sion, heart failure, chronic ulcers, and cancer ( Jones, Harris-
Kojetin, & Valverde, 2012 ). In April 2011, there were 11,633 
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ordered services. Verbal orders are accepted only by per-
sonnel authorized to do so by applicable state and federal 
laws and regulations as well as by the home health agency’s 
internal policies (Section 484.18). 

 The initial assessment visit must be conducted by a 
registered nurse to determine the immediate care and 
support needs of the patient and to determine eligibility 
for Medicare home health benefits, including home-
bound status, if the patient qualifies for Medicare. The 
initial assessment visit must be within 48 hours of refer-
ral, within 48 hours of the patient’s return home, or on 
the physician-ordered start-of-care date. If the only 
ordered service is rehabilitative therapy service (speech/
language pathology, physical therapy, or occupational 
therapy), the initial assessment service may be performed 
by the appropriate skilled rehabilitation professional 
(Section 484.55). 

 The comprehensive assessment must be completed 
within 5 days after the start of care. The comprehensive 
assessment must include a review of all medications the 
patient is currently using to identify any potential adverse 
effects and drug reactions, including ineffective drug ther-
apy, significant side effects, significant drug interactions, 
duplicate drug therapy, and noncompliance with drug 
therapy (Section 484.55). 

 The comprehensive assessment must be updated and 
revised as frequently as the patient’s condition warrants 
due to a major decline or improvement of the patient’s 
health status, but not less frequently than: 

    1.   Every second calendar month beginning with the 
start-of-care date  

   2.   Within 48 hours of a patient’s return to home from a 
hospital admission of 24 hours or more for any rea-
son other than diagnostic tests  

   3.   At discharge (Section 484.55)   

 A second part of this rule requires electronic report-
ing of data from the OASIS as a condition of participation 
for home health agencies. Specifically, this rule provides 
guidelines for the electronic transmission of the OASIS 
data set as well as responsibilities of the state agency or 
Health Care Financing Administration (HCFA) OASIS 
contractor in collecting and transmitting this information 
to HCFA. The final rules set forth mandates concerning 
the privacy of patient-identifiable information generated 
by the OASIS (Sections 484.11 and 484.20). 

 Finally, federal law also requires that all individuals 
receiving home care services be informed of their rights. 
 Table   19–1    enumerates a model patient bill of rights devel-
oped and distributed by the  National Association for Home 
Care (NAHC) . The model patient bill of rights is based on 
the patient rights currently enforced by law.   

 Other federal legislation affecting home health care 
delivery of services includes the  Patient Self-Determination 
Act of 1990 . Under this regulation, agencies that receive 
federal funds, including home health agencies, must 
inquire whether patients being admitted for their services 
have executed a living will and/or special directive such as 
a durable power of attorney for health care. If the patient 
has such a document, then the agency is obligated to abide 
by its provisions. If there is no such directive and the 
patient so desires to complete a directive, the agency must 
provide guidance on completing such directives. 

 Additional legislation that took effect in 1999 applies 
to home health care agencies that participate in the Medi-
care program. Specifically, this rule requires that each 
patient receive from the home health agency a patient-spe-
cific, comprehensive assessment that identifies the patient’s 
need for home health care and meets the patient’s medical, 
nursing, rehabilitative, social, and discharge planning 
needs. In addition, the final rule requires that as part of the 
comprehensive assessment, home health agencies use a 
standard core assessment data set, the Outcome and 
Assessment Information Set (OASIS), when evaluating 
adult, nonmaternity patients (  Federal Register , 1999 ). These 
changes are an integral part of efforts to achieve broad-
based quality improvements through federal programs and 
in the measurement of that care. 

 The data required to be collected on the OASIS 
include the following: 

    1.   Clinical record items  
   2.   Demographics and patient history  
   3.   Living arrangements  
   4.   Supportive assistance  
   5.   Sensory status  
   6.   Integumentary status  
   7.   Activities of daily living  
   8.   Medications  
   9.   Equipment management  
   10.   Emergent care  
   11.   Data items collected at inpatient facility admission or 

discharge only (Section 484.55)   

 These data sets were again updated in 2005 to include 
the provision that encoding and transmission of these data 
sets must be done electronically to the state agency or other 
appropriate Center for Medicare and Medicaid Services 
OASIS contractor in accordance with the federal reporting 
mandates ( Electronic Submission of OASIS, 2005 ). 

 Under these standards, the home health agency must 
continue to comply with physicians’ orders. Verbal orders 
must be transferred into a written format, signed, and 
dated with the receipt of the registered nurse or qualified 
therapist responsible for furnishing or supervising the 
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 Table 19–1   Model Patient Bill of Rights 

 Home health care patients have the right to: 

 • Be fully informed by the home care agency of all rights and responsibilities. 
 • Choose care providers. 
 • Receive appropriate and professional care in accordance with physician orders. 
 • Receive a timely response from the agency to requests for service. 
 • Be admitted for service only if the agency has the ability to provide safe, professional care at the level of intensity needed. 
 • Receive reasonable continuity of care. 
 • Receive information necessary to give informed consent prior to the start of any treatment or procedure. 
 • Be advised of any change in the plan of care, before the change is made. 
 • Refuse treatment within the confines of the law and be informed of the consequences of that action. 
 • Be informed of rights under state law to formulate advance directives. 
 • Have health care providers comply with advance directives in accordance with state law requirements. 
 • Be informed within a reasonable time of anticipated termination of service or plans for transfer to another agency. 
 • Be fully informed of agency policies and charges for services, including eligibility for third-party reimbursements. 
 • Be referred elsewhere, if denied service solely on inability to pay. 
 • Voice grievances and suggest changes in service or staff without fear of restraint or discrimination. 
 • Receive a fair hearing for any individual to whom any service has been denied, reduced, or terminated, or who is otherwise 

aggrieved by agency action. The fair hearing procedure shall be set forth by each agency as appropriate to the unique 
patient situation (i.e., funding source, level of care, diagnosis). 

 • Be informed of what to do in the event of an emergency. 
 • Be advised of the telephone number and hours of operation of the state’s home health hot line that receives questions 

and complaints about Medicare-certified and state-licensed home care agencies. 

 Source: National Association for Home Care, 1996.  Model patient bill of rights . Washington, DC: Author. 

  State Legislation 

 State laws encompass a variety of issues that may arise 
within home health care settings. Nurses working in these 
settings are advised to explore individual state law in such 
areas as protection of uninsured persons, abused persons, 
or homeless persons; rights of renters or tenants; and laws 
that protect individuals from eviction under certain cir-
cumstances. All caregivers should be aware of the state 
abuse laws, knowing how and when to report suspected 
abuse.  (Elder abuse is covered in more detail in  Chapter 
  20   .)  Family law issues, such as the right to decide for 
another, rights of guardians, and consent to perform proce-
dures on minors or incompetent persons, also vary from 
state to state.        

children of her youngest daughter: a 5-year-old boy and twin girls 
who are 6. The family lives in a one-story, one-bedroom home. 
The twins attend an elementary school about six blocks away; 
their brother also attends this school during the morning hours. 
The children’s mother and father have both deserted their chil-
dren; Mrs. A. has not heard from her daughter for about 2 years 
and the son-in-law has been gone for more than 4 years. Mrs. A. 
has not formally adopted the children. 

 Mrs. A. has insulin-dependent diabetes and is currently 
being treated for severe hypertension. She receives Social Secu-
rity benefits and has applied for additional benefits for the care 
of her grandchildren. The 5-year-old had recently been 
screened by the school health nurse, and Mrs. A. has been noti-
fied that he has a hearing loss and will shortly need glasses for 
his impaired vision. The agency has also been notified by the 
school nurse that she is concerned about the health and care of 
all three children, as they have been coming to school hungry 
and in soiled clothing. 

 What state and federal laws provide guidance for the health 
care worker in assessing this family? Where would you find out 
about applicable laws? Speak with a home health nurse about 
applicable laws once you have decided which laws fit this case sce-
nario. Were you surprised at the number of laws applicable to this 
one family group?   

  EXERCISE 19–1 

 You are a home health care nurse and have been assigned to assess 
a family about their potential health care needs. This family was 
recently referred to your agency through a school health nurse’s 
referral. Mrs. A. is a 68-year-old grandmother caring for the three 
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medical, nursing, and social needs can be adequately met 
by the agency in the client’s residence. New referrals must 
be carefully evaluated from a referring physician aspect 
and a nursing aspect to ensure that: 

    1.   The client is medically stable or that a medically unsta-
ble condition, as with the dying client, can be managed.  

   2.   There is a desire for home care.  
   3.   The needs of the client can be safely and effectively 

met by the home care agency.  
   4.   Satisfactory financial arrangements can be made.   

 Any deficiencies or inability to provide adequate care 
should be discussed with both the physician and potential 
client before entering a contract. Client education and 
informed consent issues as well as client options and other 
available resources and services should be discussed and 
agreed upon before entering the contract. 

 At the initiation of the contract, clients should be 
instructed about the availability of 24-hour staffing, how to 
contact staff at other-than-routine office hours, and rea-
sons when such 24-hour staff may be needed. Agencies are 
advised to have written guidelines on the appropriate use of 
24-hour staffing and financial responsibilities of the client 
if such 24-hour staffing is used. 

 Clients may be transferred or their care terminated 
by the agency after a formal contract is entered. Before 
transferring the care of the client, a discussion about the 
advantages and disadvantages should be conducted 
between the client and agency. Issues such as adverse phys-
ical and mental reactions to the transfer must be consid-
ered as well as better or more acceptable levels of care by 
the transferring agency. 

 Contracts may also help protect the home health care 
agency .    Rovaldi v. Couurtemanche  (2005)  illustrates this 
statement. After she was discharged from the hospital in 
frail health due to a fractured hip, the patient signed a con-
tract to receive in-home care from a visiting nurse associa-
tion. The contract gave express permission to the 
association “for authorized personnel of the association to 
perform all necessary procedures and treatments as pre-
scribed by [her] physician for the delivery of home health 
care” (  Rovaldi v. Couurtemanche , 2005 , at 3455131 ).  

 The visiting nurse who was assigned to care for this 
patient needed to visit the patient on a weekend. The previ-
ous Friday, the patient’s medication had been changed. 
Also, the nurse understood that the patient’s son who nor-
mally lived with her would be out of town that weekend, 
leaving the patient alone at home. When the nurse phoned 
the patient, there was no answer. The next day the nurse 
again phoned and again there was no answer. She then 
went to the patient’s home, knocked several times on the 

  Standing Orders 

 Because of the relative isolation of home health care, nurses 
should have written standing orders in case of emergencies 
or unexpected needs of clients. Such standing orders com-
plement verbal orders, and both types of orders should be 
clarified when used by the home health care nurse. Stand-
ing orders should be reviewed and updated on a regular 
basis and must be signed by the attending physician(s) 
before being implemented. Some agencies prefer protocols 
that are jointly written by nursing and medicine. Both 
standing orders and protocols must be specific about their 
implementation and approval by agency physicians. 

 If verbal orders are used, the home health care nurse 
should document the orders and have the physician co-
sign them as soon as practical. If a patient was injured 
when the nurse relied on a verbal order and no written 
documentation of the order is evident, the nurse may have 
difficulty in demonstrating that the physician’s order was 
accurately followed. The agency should develop a plan by 
which verbal orders are to be co-signed, such as a system to 
mail the order to the physician and have the physician mail 
the signed order back to the agency for inclusion in the 
client record.  

  Contract Law 

 Home health nurses must honor contracts made with cli-
ents. Contracts include both written and oral agreements 
of understanding between the agency and the receiver of 
health care services. Contracts made with clients include 
the advertised services included in agency brochures and 
advertisements as well as formal contracts signed by clients 
and agency staff. Provisions that should be included in all 
contracts include: 

    1.   Provider’s and client’s respective roles and responsi-
bilities  

   2.   Length, type, frequency, and limitations of services  
   3.   Cost and payment schedules  
   4.   Provisions for informed client or surrogate consent 

for specific interventions on an initial and continu-
ing basis   

 Be careful of promises that one may not be able to 
meet, such as a provision in a brochure ensuring that clients 
will be evaluated within 12 hours of contacting the agency. 

 All of the agency’s legal duties to the client stem 
from the legal relationship formed between the two par-
ties. Thus, the referral as well as initial evaluation periods 
are crucial. Medicare and The Joint Commission (TJC) 
standards require that a home health care agency accept 
clients based on a reasonable expectation that the patient’s 
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program that serves the less handicapped while failing to 
accommodate more severely handicapped persons is oper-
ating in an illegal discriminatory manner. 

 The court also noted in its finding that the home 
health agency had a contract with the patients to provide 
services. Thus, the court said, the agency had no legal 
right arbitrarily and unilaterally to suspend its own obliga-
tions under the contract simply because it was no longer 
profitable. 

   Morris v. North Hawaii Community Hospital  (1999)  
involved a patient who was notified by his home health 
agency that his services were being terminated. He, too, 
claimed that his service termination was motivated by 
financial considerations. Caps per patient Medicare home 
health benefits were part of the  Balanced Budget Act of 
1997 . The ostensible reason given to the patient in this case 
for his discharge was that he was no longer “homebound” 
and thus not eligible for Medicare home health benefits. 

 The court noted that an individual is considered to 
be confined to the home if the individual has a condition 
due to illness or injury that restricts ability to leave his or 
her home without the assistance of another individual or 
the aid of a supportive device, such as crutches, a cane, a 
wheelchair, or a walker, or if the individual has a condition 
that makes leaving home medically contraindicated. 
Although an individual does not have to be bedridden to 
be considered confined to his or her home, the person’s 
condition should be such that there exists a normal inabil-
ity to leave home, that leaving home requires considerable 
and taxing effort, and that absences from home are infre-
quent or of relatively short duration or are attributable to 
the need to receive medical treatment. 

 The court then redefined  homebound,  based on the 
condition and care of this patient. He was a 40-year-old 
quadriplegic who used a motorized wheelchair as the result 
of an automobile accident. Though he was occasionally 
seen out of the home, he still qualified as a homebound 
patient given the following facts: 

    1.   He could not leave his bed or home without the aid 
of at least one other individual, and it required con-
siderable and taxing effort to transfer him from his 
bed to the wheelchair.  

   2.   He could not leave his home without the use of a 
wheelchair. Leaving home required at least 1½ hours 
of preparation, even for a visit to his physician.  

   3.   His absences from home were infrequent and of rela-
tively short duration, usually for the purpose of phy-
sician visits at the clinic or office.   

 A final case illustrates the vital need for home 
health care providers to ensure that they comply with the 
contracted services. In   Villarin v. Onobanjo  (2000) , a 

front and back doors, and received no response. At the 
time of the court case, the nurse noted that she thought she 
had heard someone moaning inside the house when she 
knocked on the back door. 

 The nurse phoned her supervisor, then she called the 
police. The police had the fire department come and 
remove the back door so that they could enter the house. 
The nurse, police, and fire department personnel entered 
the house and found the patient in a satisfactory condition, 
albeit very upset at the way they had entered the house. 
The patient’s son sued the visiting nurse association for 
civil trespass. The case was dismissed by the court. 

 The law defines civil trespass as entry into the prop-
erty of another without authorization or consent. The court 
found that the admission contract that the patient had 
signed gave the visiting nurse authorization and consent to 
take all reasonable and necessary steps to protect the 
patient’s safety and health. Under the circumstances, the 
police and fire department also acted properly in what 
appeared to be an emergency, based on what the nurse had 
told them about the situation. The court also pondered 
what legal repercussions might have occurred if the nurse 
had ignored the signs of danger and the patient was lying 
injured inside her home. 

 Health care providers need to understand and avoid 
 abandonment  of the client, defined as the unilateral ter-
mination of the professional relationship without afford-
ing the client reasonable notice and health care services. 
Two cases illustrate a home health agency’s commitment 
to clients. 

 In   Winkler v. Interim Services, Inc.  (1999) , a lawsuit 
was filed against the home health agency by several 
elderly and disabled Medicare beneficiaries who had 
been receiving home health services. The lawsuit alleged 
that the clients were essentially “dumped” and aban-
doned as a result of recent changes to Medicare reim-
bursement rules. They alleged that the agency’s refusal to 
continue to provide medically necessary home health 
care services was based on the simple fact that the clients 
were all heavy service users and thus economically unde-
sirable to the agency. 

 The court found that these clients were terminated 
when the new reimbursement rules went into effect with-
out any evaluation, assessment, or documentation that they 
no longer needed home health services. A home health 
agency cannot discriminate against Medicare patients who 
are heavy users of services and are thus economically less 
desirable. A federal law, the  Rehabilitation Act of 1973 , 
gives handicapped persons the right to sue if they are 
excluded from participation, denied benefits, or subjected 
to discrimination with respect to any program that receives 
assistance from the federal government. A federally funded 
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  Confidentiality 

 As a general rule, home care workers and the agency must 
treat as confidential any information that becomes known 
as a direct result of the agency–client relationship. Persons 
and agencies violating this rule may be liable for damages 
to the client. The  Health Insurance Portability and Account-
ability Act of 1996  (HIPAA) laws also protect patients in 
home care settings.  Review  Chapter   9    for additional infor-
mation regarding these laws.  

 There are some exceptions to this general rule 
regarding confidentiality. One exception allows the shar-
ing of information among the various health care provid-
ers who are responsible for the client’s care, including 
professional staff members, home health care aides, occu-
pational or physical therapists, social workers, and the 
like. It is advisable to obtain the client’s written provision 
for such sharing of information at the time of the initial 
contract. If no provision allows this sharing of informa-
tion, then the client should sign a release form, authoriz-
ing such release of information. The release form should 
include exactly what information is to be released, to 
whom the information is to be given, and during what 
time the release is valid. This latter provision may be time-
related or event-related. 

home health care aide left the patient’s home during the 
last hour of the home health care aide’s shift. The patient 
was severely disabled and bedridden; he lived in a rented 
house with his extended family. A home health care aide 
was to stay with him at all times when family members 
were not present. 

 After the home health care aide left and before the 
client’s 17-year-old stepdaughter arrived at the home, a fire 
started in the home. When the stepdaughter arrived at the 
residence, she rushed in the house in an attempt to save her 
stepfather. Both she and the patient perished in the fire. 

 The court concluded that the home health care aide 
was at fault for abandoning the patient during the final 
hour of the aide’s shift. The court further concluded that, 
because the aide was liable for abandonment, the agency 
was likewise liable to the patient’s family for the two deaths. 
Although the court conceded that the patient might still 
have perished in the fire, the aide could have “prevented or 
detected the fire, called the fire department, and/or saved 
the patient” (  Villarin v. Onobanjo,  2000 , at 94). 

 Remember, though, that a contract involves at least 
two parties and that both parties have roles and responsi-
bilities. Agencies do not have perpetual, ongoing responsi-
bilities to provide services in the absence of compensation, 
nor do agencies need to continue to provide care if the 
safety of the agency staff is threatened. To avoid liability 
for client abandonment or dumping, the agency must 
develop and implement a satisfactory discharge program. 
Discharge planning should be started with the initial eval-
uation of the client, and clients should be involved in the 
plan throughout their care. Potential clients should be 
made aware of this discharge program before a formal 
contract is signed.        

  EXERCISE 19–2 

 A home health care aide cared for an elderly Alzheimer’s patient for 
about 3 months. Additionally, the patient suffered from Parkinson’s 
disease and was often irritable and disoriented. He had previously 
been declared mentally incompetent by the court. 

 As time progressed, the patient became more debilitated 
and began making crude remarks to the home health care aide, 
including some that were humiliating, insensitive, and sexually 
debasing. The home health care agency reported these remarks to 
her employer and asked to be removed from the care of this 
patient. The agency then informed the patient’s family that it was 
withdrawing from the case, and the family initiated a lawsuit to 
prevent the discontinuance of services. 

 Who would prevail in such a case? Should the agency have 
the right to refuse care to a patient, adjudicated as mentally 
incompetent, based merely on verbal comments?   

  Ethical Scenario 19–1 

 Breach of Confidentiality 

 Jules Jorgensen, an elderly gentleman who lived alone, 
had been receiving care from the home health care 
agency for over 5 years. His diagnoses included conges-
tive heart failure, renal insufficiency, a previous hip 
replacement for which he still used a walker, and esca-
lating dementia. The home health care aides ensured 
that he was taking his medications as prescribed, moni-
tored his blood pressure and pulse, assisted him in 
ambulating, and evaluated his safety needs on a daily 
basis. The aides mentioned to the nursing supervisor of 
the agency that the care of this patient is becoming 
more complicated, especially as his dementia is increas-
ing. He often forgets his medications, causing an 
increase in his blood pressure and pulse, increased 
respiratory wheezes and shortness of breath, and his 
gait is increasingly unsteady. They have expressed the 
concern that he is more of a fall risk, and that they are 
generally concerned about his ability to continue to live 
independently. 

 The nursing supervisor has now made several 
evaluation visits, confirming what the aides have said 
and contacting the patient’s physician regarding his 
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  Agency Policies 

 Home health nurses have a duty to inform themselves 
about written  agency policies  and procedures, because 
deviation from these policies may result in substandard 
care to the client. If the policies are outdated, communicate 
this to the agency so that there may be changes and more 
current policies. Additionally, ensure that the policies do 
not require the nurse to function outside the scope of nurs-
ing practice. The employer’s policies and procedures set the 
standard of care and will be used to show deviation from 
that standard if a lawsuit develops. 

 Other exceptions include the release of information 
to third-party payers. This will be done by the client or cli-
ent surrogate because release of this type of information is 
required before insurance companies and other third-party 
payers honor requests for payments. The client may also 
request information from the record, and the agency 
should have a written policy concerning the release of 
records to the client or client surrogate. Although the origi-
nal record is the property of the agency, a copy may be 
given to clients for their records.  

  Refusal of Care 

 An issue of growing concern is clients’ right to refuse 
treatment. Even if clients have previously consented to 
treatment, they can later withdraw consent. Verbal with-
drawal of consent is adequate, and the agency staff 
should immediately communicate such withdrawal of 
consent to other members of the health care team and 
document the refusal or withdrawal of consent in the 
agency record. 

  Refusal of care  is dependent on informed consent. 
With informed consent, the client must be given sufficient 
information on which to base an informed choice. Infor-
mation needed includes the purpose or expected outcome 
of the treatment or procedure, risks and complications 
that accompany the treatment or procedure, the health 
care provider who is to perform the treatment or proce-
dure, and alternatives to the treatment or procedure. To 
refuse treatment, patients need this information as well as 
the potential and realistic expectations of the refusal or 
withdrawal of consent. Again, the refusal and the client 
education must be documented in agency records.  

medication noncompliance. These health professionals 
believe that Jules is now at the point where he needs to 
be admitted to a long-term care facility. The nursing 
supervisor, unknown to Jules, has contacted the local 
nursing home and discussed the patient with their 
admission’s officer and the director of nursing. 

 Jules was then contacted by the nursing home 
about his pending admission. Jules is furious that the 
home health care agency discussed his medical condi-
tion and care needs without his permission. This, he 
claims, is a violation of his confidentiality rights. 

 What are the ethical principles underlying this 
scenario, including those of the nursing supervisor, the 
physician, the nursing aides, and Jules? Have Jules’ ethi-
cal principles been violated by the actions of the health 
care team? How would you recommend that this ethical 
dilemma be resolved?  

  GUIDELINES 
 Home Health Care Nursing 

    1.   Know areas of the law that pertain to home health 
care nursing, including federal and state laws, and 
adhere to the mandates of those laws. Request the 
agency to provide a continuing education program to 
ensure that all nurses in the agency are knowledge-
able about laws affecting home health care nursing.  

   2.   Practice within the scope of nursing practice. If in 
doubt, request that the agency clarify the issue 
before proceeding with the treatment or procedure 
in question.  

   3.   Obtain permission (consent) before caring for clients 
in the home. This means being able to discuss with 
patients or their families the risks and benefits of the 
proposed procedure or intervention before initiation 
of the intervention.  

   4.   Honor patients’ right to refuse care, if that is their 
wish. If the patient has a living will or other advance 
directive, honor that document. The patient in the 
home has the same rights as hospitalized patients to 
know about such advance directives and to imple-
ment such directives. If the patient refuses care, make 
sure that refusal is communicated to all members of 
the health care team.  

   5.   Respect the patient’s privacy rights, including confi-
dentiality in the nurse–patient relationship. Release 
forms must be used if patient information is to be given 
to other health care agencies or health care providers.  

   6.   Follow standing orders and protocols, particularly in 
times of emergencies or changes in the patient’s sta-
tus. Verbal orders may be secured as needed, and 
then signed by the physician as per agency protocol.  

   7.   Client education is one of the responsibilities of the 
home health care nurse. Answer questions as much as 
possible and tell patients that you will find out needed 
information and get back to them. Remember, you are 
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 The court found that the agency was negligent in the 
care of this patient. The physician orders specified twice-
daily nurse visits for the first 7 days. At each visit, the nurse 
was to remain in the home for at least 30 minutes, assist the 
patient in ambulating, and check the patient’s blood pres-
sure, heart rate, respirations, and temperature. Regardless 
of the nursing agency’s own policies as to whether the 
orders started on the first day and whether the initial PCA 
pump hookup counted as a nurse visit, there should have 
been at least two more visits on the first day, following the 
physician’s orders. The court determined that, if there had 
been the required two visits that afternoon and early eve-
ning, the overdose would have been discovered. 

 In an older case that exemplifies negligent training 
of employees, a home health care aide left a patient unat-
tended in the shower while she did some other work in 
the patient’s home (  Loton v. Massachusetts Paramedical, 
Inc.,  1987 ). The patient, disabled and using a shower 
chair, was unable to control the temperature of the water 
and was scalded severely. The aide applied ice to the 
burned areas and attempted to reach her supervisor, who 
was unavailable at the time. The aide waited before calling 
an ambulance, and the patient suffered severe third-
degree burns over a large portion of her body that 
required numerous operations and skin grafts. This case 
also exemplifies the need to evaluate and call for assis-
tance immediately when needed. 

 Much of the current case law in this area concerns 
the duty to train and supervise in the home setting, par-
ticularly the training and supervision of home health care 
aides and nursing staff members. The  Loton  case exempli-
fies the need to properly train personnel, particularly 
when the patient is disabled and placed in a position in 
which harm is likely to occur. In a later case that shows 
this same need to train and supervise, a home health care 
aide lost control of a wheelchair on a hill and the 19-year-
old quadriplegic was rendered unconscious (  R. W. H. v. 
W. C. N. S., Inc.,  1992 ). 

 Both of these cases also show the failure to adequately 
supervise, an issue that is of extreme importance yet diffi-
cult to manage, given the isolated nature of home health 
care nursing. Nursing personnel should institute a system 
of periodic visits in the home to identify the efficiency and 
level of care being delivered by the home health care aide as 
well as other nursing personnel. Patient satisfaction ques-
tionnaires may be another means to pinpoint potential 
trouble areas so that follow-up visits can be made.  Issues 
concerning supervision and proper delegation of care are 
covered in depth in  Chapter   16   .  

 Liability can also ensue for failure to meet standards 
of care in more traditional nursing interventions. For 
example, in   Leonard v. City of Seattle & Millennia Health-

most likely the patient’s sole reference in health mat-
ters and it is vital that you give correct information.  

   8.   Follow agency policies and initiate change in policies 
as needed.  

   9.   Document all pertinent information, patient condi-
tion, and information concerning teaching and refer-
rals you may have made. As with other health care 
settings, the one way to show and remember what was 
done is through effective and timely documentation.  

   10.   Delegate wisely, supervise effectively, and train per-
sonnel in the delivery of competent patient care and 
how to respond to emergencies. Much of the case 
law to date in this area of the law has concerned 
these three vital concepts, so ensure that all three 
issues are addressed.   

 Source:  Legal issues in nursing  (2nd ed.), by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.   

  Malpractice and Negligence 

 Among the major roles of the nurse in community health 
settings are the responsibilities to accurately assess, provide 
competent nursing interventions, and instruct patients and 
their families. The nurse must be able to identify significant 
changes in the patient’s condition and decide if further 
medical or nursing intervention or hospitalization is 
required. If changes occur, the home health care nurse must 
convey clearly any concern and indication for further treat-
ment. While clients have the right to refuse further inter-
ventions, nurses must ensure that they and/or their family 
members understand the nature and extent of change in 
their condition. It may be necessary for home health care 
nurses to contact their supervisor, other family members, 
and the physician. Because they are working alone in the 
home setting, it is vital that nurses competently assess and 
communicate concerns quickly and appropriately. 

   Pritchard v. Coram Healthcare  (2011)  illustrates the 
importance of this statement. In that case, the patient was 
discharged from an acute care setting to a home health care 
agency following orthopedic surgery. A nurse from the 
home health care agency initiated the morphine patient-
controlled analgesia (PCA) pump at 4:00 p.m. and the 
patient gave herself the maximum boluses immediately. 

 At 6:48 p.m., the patient’s mother called the agency to 
ask when the nurse was coming to check on her daughter. 
She was told that a nurse would be there by 10:00 p.m. At 
7:54 p.m., the mother called 911, and paramedics arrived 4 
minutes later to find the patient unresponsive. They treated 
the patient with Narcan and transported her to the hospital, 
but the patient nevertheless suffered hypoxic brain injury. 
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fluids at a rate that exceeded the manufacturer’s recom-
mendations; shortly following the rapid infusion of the IV 
fluids, the patient suffered a nonhemorrhagic infarction of 
the right middle cerebral artery. The literature that accom-
panied the IV fluids noted that too-rapid infusion could 
result in vascular occlusive events. Though the patient was 
unable to prevail in this lawsuit because the court was not 
convinced that the rapid IV infusion was the cause of the 
patient’s stroke, the case does serve to reinforce the need 
for all nurses to maintain standards of care at all times and 
in all patient settings. 

 Unlike their hospital counterparts, home health care 
nurses may be uniquely protected legally when they work 
in private home settings. In   Tidey v. Holmes  (2007) , a home 
health care aide was bitten by the patient’s dog, a Rhode-
sian Ridgeback, a breed known to have vicious propensi-
ties. The law states that the owner of a dog known to have 
vicious propensities is legally liable if the dog attacks a visi-
tor who has been invited to visit the home. In   Cole v. Hayes  
(2007) , a home health nurse was successful in her suit for a 
slip-and-fall injury on a patient’s driveway. The court noted 
that if the patient’s home premises are not maintained in a 
safe condition, a home health nurse has the same right as 
any other invited visitor to sue for negligence.  

  Patient Education 

 The duty to instruct patients is paramount in the home set-
ting, because patients and family members must rely on 
these instructions when the nurse is not readily available. 
Education of the patient and family should include both 
preventative and self-care information, and the nurse must 
ensure that the patient and/or family member has under-
stood the instructions. Asking for return demonstrations 
and ensuring that questions are answered appropriately are 
ways of validating patient understanding. Because refer-
ences may not be available, nurses should refrain from 
answering questions or providing information until they 
are sure the information is correct. Thus, nurses in these 
settings must remain current in aspects of information that 
they will be responsible for teaching.        

care  (2008) , a 51-year-old home health care client, diag-
nosed with multiple sclerosis, had been confined to a 
wheelchair since she was 21. She developed pressure sores, 
which became infected, apparently because she stayed in 
her wheelchair all day and her care plan did not instruct 
the home health care aide to help the patient move from 
the wheelchair on a regular basis and assess her for skin 
integrity. The lawsuit settled for $600,000. 

 In   Olsten Health Services v. Cody  (2008) , the client 
was discharged from the hospital with an almost-healed 
lesion near his coccyx. This progressed to a chronic prob-
lem that required surgical skin grafting over the course of 
several months. The client sued the home health care 
agency for negligence, and the court pointed to several fac-
tors in determining that the agency was liable to this par-
ticular client. 

 One of the first factors noted was that the home 
health care nurse could see that the wound was becom-
ing worse over time, and that there was a smell suggest-
ing that an infection was present. The client’s home 
health aide reported to the home health care nurse that 
the client was cold and having chills, both indicative of 
possible systemic septicemia. The home health care 
nurse visited the client frequently, changing the dressings 
on the now-open wound, and attempted to inform the 
client’s physician about the worsening wound. She left 
messages on the physician’s answering machine over a 
several-day period. When she did finally reach the physi-
cian, the client was immediately rehospitalized and 
aggressive therapy begun. 

 The court faulted the home health care nurse for fail-
ure to intercede in a timely manner. When she first was 
unable to reach the physician, she should have taken the 
initiative to have the client taken to the physician’s office or 
to the emergency center for immediate treatment. 

 Home health nurses are also accountable for ensur-
ing that ordered treatments are initiated and completed. In 
  Wells v. Columbia Valley Community Health  (2006) , the 
care of an elderly patient was compromised when the home 
health nurses began to focus on end-of-life care rather than 
continue to treat the patient’s pressure ulcers aggressively. 
They failed to catheterize the patient as had been ordered, 
instead believing that the patient’s son would ensure that 
his mother’s clothing and bedding remained dry when he 
assured them he would perform these tasks. This failure to 
follow the order for needed catheterization was a signifi-
cant factor in the further ulceration of the patient’s sacral 
area due to the continued presence of urine. 

 Similar to acute care settings, nurses may also be lia-
ble for the failure to deliver intravenous (IV) fluids at 
appropriate rates. In   McDonough v. Allina Health System  
(2004) , a home care nurse administered the patient’s IV 

  EXERCISE 19–3 

 The assistance of a home health care aide was required by an 
elderly, homebound patient who had a diagnosis of a bilateral 
stroke and decubitus ulcers that were responding slowly to treat-
ment. Though he had difficulty verbalizing his needs and wants, 
he had been evaluated as being fully cognitive mentally, under-
standing what was said around him and responding appropriately. 
In assessing the patient’s prestroke likes and dislikes, the family 
reported that the patient had a history of viewing “off-color” and 
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Administered through the Department of Labor, it serves 
the following purposes: 

   •   Encourage employers and employees to reduce 
workplace hazards and to implement new or improve 
existing safety and health programs  

  •   Provide for research in occupational safety and 
health to develop innovative ways of dealing with 
occupational safety and health problems  

  •   Establish separate but dependent responsibilities and 
rights for employers and employees for the achieve-
ment of better safety and health conditions  

  •   Maintain a reporting and record-keeping system to 
monitor job-related illnesses and injuries  

  •   Establish training programs to increase the number 
and competence of occupational safety and health 
personnel  

  •   Develop mandatory job safety and health standards 
and enforce them effectively  

  •   Provide for the development, analysis, evaluation, 
and approval of state occupational safety and health 
programs   

 The act does not cover: (1) self-employed persons; 
(2) farms that employ solely immediate members of the 
farmer’s family; (3) working conditions for which other 
federal agencies regulate worker safety, such as mining, 
nuclear energy and nuclear weapons manufacturing, and 
many aspects of the transportation industries; or (4) 
employees of state and local governments unless they are 
on one of the states operating an OSHA-approved state 
plan. Additional laws that affect the health and safety at the 
work site include the  Americans with Disabilities Act of 
1990 , the  Family and Medical Leave Act of 1993 , and indi-
vidual state workers’ compensations laws.  Review  Chapter 
  13    for a more complete description of these laws.  

 To be able to qualify for worker’s compensation, the 
occupational disease must arise out of one’s employment. 
In   Sexton v. Cumberland Manor  (2009) , the 64-year-old 
licensed practical nurse had a significant history of chronic 
obstructive lung disease from four decades of cigarette 
smoking. She accepted a position working part-time at a 
nursing home. 

 Shortly after beginning her employment, one of the 
nursing aides sprayed some perfume into the air. The nurse 
started to have difficulty breathing when she smelled the 
perfume. She sat during the last few hours of her shift and 
had difficulty walking to her car at the end of this shift. The 
next day she was admitted to an acute care facility for respi-
ratory problems. She was subsequently transferred to a 
rehabilitation center where she remained for 2 weeks, then 
returned to her home. She has been oxygen-dependent and 
unable to work since this incident. 

sexually explicit late-night television shows. After his first stroke, 
he began also watching these types of shows during the day. Fre-
quently, he would become almost combative when a family mem-
ber turned the station from such shows. 

 The aide has now come to you, her supervisor, stating that 
whenever she cares for this particular patient, she is offended by 
the sexually explicit shows and “off-color” humor that he prefers. 
She has tried turning the television to other stations or turning it 
completely off, but the patient then becomes visibly upset and 
refuses to cooperate with his nursing care needs. 

 How do you begin to handle this type of issue? As an invited 
guest in the patient’s home, should the aide be able to change the 
television station? Can the aide refuse to continue to work while 
such television shows are playing? Are there laws that protect the 
health care worker as well as the home health care patient?    

  PARISH NURSING 

 One of the newer concepts in the field of home health care 
nursing is that of  parish nursing  ,  sometimes referred to as 
health and faith nursing .  Though such nursing has ancient 
historical roots, the specialization of parish nursing truly 
emerged in the mid-1980s. Parish nursing is based on the 
health and healing traditions found in many religions, as 
seen in the early works of monks, sisters, deacons, church 
nurses, and traditional healers. The spiritual dimension is 
central to parish nursing practice. The focus of parish nurs-
ing is the faith community and its ministry. 

 The mission of parish nursing is the intentional inte-
gration of the practice of faith with the practice of nursing 
so that people can achieve wholeness in, with, and through 
the community of faith in which parish nurses serve. The 
role of the parish nurse is closest to that of a volunteer 
nurse, as the majority of parish nurses are not paid workers 
nor are they paid by the parish  per se  as opposed to the 
recipient of health care.  Review  Chapter   18    for a more 
complete description of volunteer nursing and the poten-
tial legal liabilities for this classification of nurses.   

  OCCUPATIONAL HEALTH NURSING 

 The expansion of practice in the area of  occupational 
health nursing  has greatly increased the potential for lia-
bility. This area of practice is greatly influenced by a variety 
of federal and state laws, particularly workers’ compensa-
tion laws, mandatory reporting laws, and occupational 
safety and health laws. Because of the unique interplay 
between workers’ compensation laws and the doctrine of 
 respondeat superior , nurses in this setting face a higher risk 
of personal liability than do nurses in other settings. 

 The main law governing occupational nursing prac-
tice is the  Occupational Safety and Health Act of 1970 . 
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arrive, the company-employed physician arrived, was told of 
the injury, and refused to see the patient. 

 Eventually, the patient was seen at the health care facil-
ity that the company routinely used for its employees, and 
surgery was performed, resulting in a partial amputation of 
two fingers and permanent disuse of the index and little fin-
ger of the patient’s left hand. The suit was brought for negli-
gence, alleging that the company failed to transport promptly 
and to adequately diagnose and treat his injury and that such 
conduct was willful, outrageous, and wanton. 

 Occupational health nurses may also have some 
accountability for the action of people other than health care 
providers who render first aid assistance at the work site. If 
occupational health care nurses have the responsibility to 
teach first aid or to ensure that needed supplies for first aid 
intervention are available, they may incur potential liability. 
Additionally, they will have potential liability if nurses note 
that first aid assistance is not being delivered correctly and fail 
to do anything about the lack of quality first aid assistance.        

 Though the court agreed with the employer that an 
adverse reaction to fragrance exposure is not the typical 
industrial injury seen in worker’s compensation cases, it 
can occur both in and outside the workplace. In this case, a 
major exacerbation of the preexisting chronic lung disease 
did occur at the job site and did render a formerly able per-
son completely unable to work. 

 State workers’ compensation laws mandate the com-
pensation of employees who are injured while at work in 
accordance with specific compensation schedules. These 
same laws make this the injured employee’s sole remedy 
against the employer and thus deny the employee the legal 
right to sue the employer for damages even if the employ-
er’s negligence was the prime cause of the injury. 

 In a small minority of states, employees injured on 
the job may sue any person, including co-workers, but not 
their employer, for the negligent action that caused the 
resultant injury. In most states, the immunity extended to 
the employer is also extended to co-workers of the injured 
employee. Thus, a nurse employed by a company in these 
states is protected from civil liability in much the same 
manner as the employer. However, nurses may work as 
independent contractors within companies and thus are 
not protected. 

 Occupational nurses have responsibilities in a variety 
of areas, including adequate and rapid assessment of cli-
ents, communications with other health care providers 
who are frequently not at the work site, delivery of nursing 
interventions using standing orders and protocols, teach-
ing preventative health and safety needs plus the teaching 
involved with specific diseases and conditions, develop-
ment of safety programs within the setting, and verification 
of employees’ ability to work. Thus, the job description of 
the occupational health nurse is of vital importance. 

 It is also important for these nurses to have specific 
guidelines, standing orders, and protocols. These written 
standards give guidance to nurses and serve to prevent 
greater liability exposure for them. If they were allowed to 
work under a “do whatever you think is necessary” stan-
dard, such a standard would open the nurses to charges of 
practicing medicine without a license as well as increased 
malpractice liability. Remember that nurses retain personal 
accountability for their actions, as well as potentially mak-
ing other persons liable. 

 A case that exemplifies some of the nursing responsi-
bilities of this role is   Therrell v. Fonde  (1986) . In that case, an 
employee suffered a crushing hand injury, which was exam-
ined by the occupational health nurse. She examined and 
wrapped the injured hand and gave him an injection of either 
Vistaril or Demerol. The patient was then directed to wait in 
the outer waiting room while transportation was being 
secured. During the patient’s hour wait for transportation to 

  EXERCISE 19–4 

 Julio Ortis is an occupational health nurse employed in a state 
that has not granted immunity for co-workers of an employee 
injured on the job. Dr. Standahl is the plant physician, and a 
number of written protocols and standing orders guide Julio’s 
practice in Dr. Standahl’s absence. A patient who presented to 
the occupational health clinic during Dr. Standahl’s absence was 
misdiagnosed and negligently treated by Julio; as a result of the 
negligent nursing care, the patient suffered permanent and 
extensive injuries. 

 Who has potential liability in this instance and why? How 
would the liability change if Dr. Standahl was present at the time 
of the patient’s arrival but was unable to see the patient because of 
a second worker’s injuries?   

  SCHOOL HEALTH NURSING 

 According to the  National Association of School Health 
Nurses (2010) ,  school health nursing  is: 

  A specialized practice of nursing that advances the 
well-being, academic success, and lifelong achieve-
ment and health of students . . . . School health nurses 
facilitate normal development and positive student 
responses to interventions; promote health and safety, 
including a healthy environment; intervene with actual 
and potential health problems; provide case manage-
ment services; and actively collaborate with others to 
build student and family capacity for adaptation, self-
management self-advocacy, and learning. (p.1)  
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treatment schedule. He was also to have his asthma 
inhaler with him at all times, a fact that was communi-
cated to the school nurse and other school administrative 
personnel. The school’s physical educational teacher was 
not apprised of this need for immediate access to his 
asthma inhaler, and the student experienced an asthmatic 
attack during one of the gym sessions. He did not have his 
inhaler with him, and the student expired before the 
inhaler could be located and brought to him. Both the 
school nurse and the school district were held liable for 
the student’s untimely demise. 

 In  Gray,  the young diabetic student had an individu-
alized health plan, and he was to have his blood sugar level 
checked daily at 10:00 a.m. On the day in question, his 
blood sugar level was measured at 40 mg/dL and the 
teacher notified the school nurse of the abnormally low 
blood sugar level. The nurse administered a glucose gel 
tube, authorized in advance by his mother, and then the 
nurse called the mother. Following this phone call, the nurse 
had the boy eat a snack of milk and crackers, rechecked 
his blood sugar, and obtained a reading of 56 mg/dL, 
which rose to 149 mg/dL at 11:00. The remainder of the 
day was uneventful. 

 The parents later sued the school district, claiming 
that their son had experienced a diabetic seizure at school 
and that the school nurse was responsible for the seizure. 
The court dismissed the case, noting that it could not find 
any evidence of negligence on the part of the nurse or other 
school official in this incidence. The school had followed 
the individualized health plan and responded appropri-
ately and timely. 

 Many children visit the school health nurse for trau-
matic injuries, and the nurse must be competent to provide 
an emergency standard of care. If injuries occur after 
school hours—and they frequently do in schools with com-
petitive sports teams—the nurse may be functioning out-
side the usual scope of her employment, and the standard 
of the reasonably prudent nurse in an emergency setting 
will determine potential liability. 

 One court case that exemplifies this need to follow 
an emergency standard is   Schlussler v. Independent School 
District No. 200 et al.,  a 1989  Minnesota case. In that case, a 
child had come to the nurse’s office, suffering from an asth-
matic attack. The nurse assessed the situation, gave another 
child’s inhaler to this child, and sent the child back to the 
classroom. After other children came to the office con-
cerned about this child’s breathing pattern, the nurse 
assessed the child and determined that neither supplemen-
tal oxygen nor emergency transportation via an ambulance 
were needed to transport this child to the physician’s office. 
Within minutes after leaving the school, the child collapsed 
and died following a brief comatose period. 

 Laws that affect school health nursing include Sec-
tion 504 of the Rehabilitation Act of 1973, which mandated 
specially designed classroom instruction and specialized 
transportation services for children with disabilities. Two 
years later, the passage of the  Education for All Handi-
capped Children Act of 1975  broadened the previous law 
by adding an “inclusion” clause that mandated that chil-
dren with various disabilities were to be part of the regular 
classroom instruction. The Office of Comprehensive 
School Health was established in 1979, which extended 
health services to include preschool children, and 1979 
also saw the advent of the Head Start programs across 
America. Other laws that indirectly affect student health 
issues include the  Elementary and Secondary Educational 
Act of 1965  and the No Child Left Behind legislation of 
2001. The first piece of legislation assists funding to educa-
tional institutions for children from low-income families, 
and the  No Child Left Behind Act of 2001  begins to ensure 
equality of educational opportunity rather than equalized 
funding for all schools. The Health Insurance Portability 
and Accountability Act of 1996 also mandates confidential-
ity for health information in schools. 

 School health nurses function in a variety of ways in 
providing health services, from administration of first aid 
and prescribed medications to screening for height/weight 
and visual acuity, counseling for a variety of health condi-
tions, and implementing nursing interventions such as the 
changing of dressings, suctioning, and catheterizations. 
These nurses also assist with the formulation and evalua-
tion of individualized educational plans and individualized 
health plans, depending on the needs of the children served 
in the school district. 

 School health nurses face much of the same type of 
increased liability issues as occupational health nurses. In 
most jurisdictions, the school nurse is subject to the same 
potential liabilities as other governmental workers, because 
of the relationship of the school district (employer) to the 
state. This exposes the nurse to greater potential legal lia-
bility for injuries. 

 Because these nurses work in a nonmedical environ-
ment, school nurses must exercise considerable indepen-
dent judgment and must be able to recognize and treat 
illnesses or injuries or know when to seek immediate assis-
tance. This includes the ability to assess the situation 
quickly, treat the child if appropriate, or make arrangements 
for the child to be taken for immediate medical attention. 

 Two lawsuits that illustrate the potential liability for 
school health nurses are   Garcia v. Northside Independent 
School District  (2007)  and   Gray v. Council Bluffs Commu-
nity School District  (2006) . In the first case, a 14-year-old 
asthmatic high school student had been authorized by his 
parents to be administered asthma medications on a daily 
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the care of a disabled child in light of the Individuals 
with Disabilities Education Act (IDEA) (20 U.S.C. Sec-
tion 1400[c]). The section specifies that to help “assure 
all children with disabilities have available to them . . . a 
free appropriate public education which emphasizes spe-
cial education and related services designed to meet their 
unique needs,” the IDEA authorizes federal financial 
assistance to states that agree to provide such children 
with special education and related services as defined by 
the law (at 993). 

 Respondent Garret F. was a wheelchair-bound and 
ventilator-dependent schoolchild who required, in part, 
a responsible individual nearby to attend to his physical 
needs during the school day. The Community School 
District refused to accept financial responsibility for the 
services that Garret required, believing it was not legally 
obligated to provide continuous one-on-one nursing 
care. The requested services in this case were supporting 
services because Garret could not attend school without 
them, and the requested services were not medical 
services, but rather those that could be provided by 
registered nurses educated in the care of ventilator-
dependent patients. 

 The Supreme Court held in this case that the school 
district was obligated to provide these services for Garret F. 
during school hours. The related services are those needed 
by Garret F. to be assisted to “meaningfully access public 
schools” as a disabled child. The holding has great implica-
tions for school districts, beyond financial implications. 
Thus, these school nurses have become responsible either 
as the direct provider of care or indirectly as the coordina-
tor of care to students with respirators, feeding tubes, and 
other chronic health needs that require services that are 
not medical services. 

  Correctional Nursing 

 A newer role is that of  correctional nursing,  and the health 
care needs of this population present unique challenges for 
nurses. Nurses in this setting provide care for person from 
the time of arrest and entry into the correctional system, 
through transfers to other facilities, to the person’s final 
release from custody back into the community setting. The 
 American Correctional Health Service Association (2009)  
described the functions of health professionals working in 
this setting. Correctional nurses assess for need for and 
implement medical treatment as needed, based on the 
informed consent of the confined person and recognizing 
that the confined person has the right to refuse such treat-
ment. Emergency treatment may be undertaken in situa-
tions in which there is the potential for grave disability 
and immediate threat of danger to the inmate or others 

 The court, on hearing evidence from a nursing and 
an asthma expert witness, concluded that school nurses 
have a higher duty of care than do hospital nurses to make 
an assessment of the need for emergency medical services. 
Although they are not expected to provide medical treat-
ment, they are expected to determine the need for those 
services and for immediate, safe transportation to emer-
gency medical care. The nurse’s action also fell below the 
acceptable standard of care when she used another child’s 
inhaler for this child. 

 Actions that could have been performed in this case 
include competent assessment, performance to a standard 
of care and laws governing prescription medications, better 
monitoring of the student, adherence to school policy con-
cerning the notification of parents (particularly in a case in 
which the child has no prescription medications for asth-
matic attacks), and consultation with other school health 
nurses and health care providers to develop written criteria 
for such emergency conditions. 

  Ethical Scenario 19–2 

 Prescription Medications at School 

 The last day of the school before the summer break was 
a hot and sunny day, with temperatures reaching into 
the low 90s. The third-grade class teacher elected to 
give the children extra time to play in the sunshine. 
Because there were few trees to shade the playground, 
Mary decided to use the sun block her mother had 
placed in her backpack before leaving for school that 
morning. Mary asked her teacher if she could get the 
sun block ointment from her backpack and the teacher 
told Mary to check with the school nurse before apply-
ing the sun block. Mary did as she was requested. 

 The school nurse refused to allow Mary to apply 
the sun block, noting that Mary’s parents had not com-
pleted the medical permission form and that the school 
treated this type of skin ointment as it did all prescrip-
tion medications. The nurse took the container of sun 
block ointment and told Mary to go back outside and 
play with her classmates, which caused her to incur a 
severe sunburn on her face, neck, shoulders, and arms. 

 Discuss the scenario from an ethical perspective. 
What ethical principles was the nurse upholding when 
she refused to allow Mary to use the sun block? From an 
ethical perspective, was there a better ethical resolution 
to this dilemma?  

 A case that has greatly affected school nurses is 
  Cedar Rapids Community School District v. Garret F.  
(1999) . In that case, the U.S. Supreme Court considered 
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iarrheal medications, restricted his diet to clear liquids, and 
excused him from work detail. 

 When the inmate returned to the infirmary the next 
day, the nurse had him seen by the physician. His vomiting 
had ceased, but the diarrheal medication had not stopped 
his diarrhea. His vital signs were again normal and he had 
no fever. The nurse had him seen by the physician again 
later that day. The physician related his abdominal pain to 
gastroenteritis and he changed the inmate’s antidiarrheal 
medication. 

 Four days later the inmate was again in the infirmary, 
seeing the nurse about his continuing nausea and diarrhea. 
His vital signs and bowel tones were normal, there was no 
fever, and he continued to state that he had abdominal 
pain. The nurse obtained a urine sample, which was nega-
tive for a urinary tract infection and the specific gravity 
ruled out dehydration. 

 The inmate presented to the infirmary four more 
times within the next 2 days. His pulse and blood pressure 
were elevated, so the nurse contacted the physician and the 
patient was started on medications for these altered vital 
signs. His blood pressure and pulse returned to normal fol-
lowing initiation of the medications. 

 Later that night, the guards brought the inmate to the 
infirmary in a wheelchair. The nurse alerted the physician 
and the inmate was immediately transferred to the hospi-
tal. A computed tomography (CT) scan revealed a severe 
bowel obstipation. Several hours later the colon ruptured 
and the inmate was sent to surgery. 

 The court ruled that the care this inmate had received 
was appropriate under the circumstances. Obstipation, 
severe constriction leading to bowel obstruction, is 
extremely rare in an otherwise healthy 30-year-old. His 
signs and symptoms and the nursing staff ’s repeated assess-
ment were consistent with a diagnosis of gastroenteritis 
and failed to suggest that he was developing obstipation, 
which could and did cause a colon rupture. This was a pos-
sibility that could not be anticipated by the infirmary nurs-
ing and medical staff. 

 Similarly, in   Gilbert v. French  (2009) , pain medi-
cation was withheld from a criminal suspect while he 
was being questioned by two police officers. The patient 
had been rushed to the hospital after he was shot by 
police as they stormed a local business establishment to 
halt a hostage situation that developed after a botched 
armed robbery attempt. When the patient arrived at the 
hospital, the police were still trying to determine 
whether the suspect in custody was the sole perpetrator 
involved, whether other perpetrators were still at the 
crime scene, whether any other hostages were still being 
detained, and other critical details of the situation as it 
was unfolding. 

in the area. The privacy rights of the inmate are continu-
ally respected, and health care is provided to all inmates 
regardless of their custody status. Specimens are collected 
and analyzed only for diagnostic testing based on sound 
medical principles. Body-cavity searches are conducted 
only after proper training and not by health care provid-
ers in a provider-patient relationship with the inmate. All 
medical information is confidential, and health care 
records are maintained and transported, as appropriate, 
in a confidential manner. Biomedical research may be 
conducted only when the research methods meet all fed-
eral requirements, and the individual inmate or prison 
population is expected to derive benefits from the results 
of the research. 

 The American Nurses Association (ANA) also pub-
lishes standards for correctional nursing ( ANA, 2007 ). 
These standards underscore that issues involving nursing 
judgment are the domain of the registered nurse. The 
majority of the health care delivered in these settings 
involves primary health care and is often preventative, 
including prenatal care, immunizations, violence preven-
tion, and screening for suicide risk. Nurses also treat a vari-
ety of illnesses and disease conditions, including infections, 
minor injuries, asthma, diabetic care needs, injury rehabili-
tation, and monitoring for conditions such as coronary 
artery disease, congestive heart failure, chronic lung dis-
eases, and other long-term chronic conditions. Persons in 
this setting are also at an increased risk for communicable 
diseases, violence-associated risks, and substance abuse. 
Finally, nurses identify and provide community linkages 
for inmates upon discharge. 

 An inmate’s right to the provision of appropriate 
health care is based on the Eighth Amendment of the U.S. 
Constitution, under the “cruel and unusual punishment” 
clause. Inmates can and do sue prison medical and nursing 
personnel who are indifferent to their serious health needs. 
The court noted in   Spann v. Roper  (2006)  that these types 
of lawsuits have become far more numerous than lawsuits 
for professional malpractice in instances where inmates 
receive inadequate health care based on their medical 
needs. Most of these lawsuits alleging violation of the right 
to be free from cruel and unusual punishment in the form 
of indifference to the inmate’s serious medical needs are 
dismissed by the courts. For example, in   Brown v. Medical 
Staff  (2012) , the court concluded that there was no indiffer-
ence to the prison inmate’s medical condition and dis-
missed the case. 

 In  Brown , a prison inmate initiated a sick-call request 
and was seen by the nurse in the prison infirmary for com-
plaints of vomiting and diarrhea. His vital signs were nor-
mal and he had no fever, but there was generalized 
abdominal pain. The nurse gave him antinausea and antid-
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him transported back to the prison. No physician ever saw 
the inmate and, at trial, testimony revealed that no physi-
cian was ever informed of the inmate’s presence in the 
emergency center. The inmate was subsequently trans-
ferred to another acute care facility where he underwent 
surgery for a bleeding ulcer. 

 The nurse and hospital in this case both were liable 
to the inmate for their deliberate indifference to the 
inmate’s serious medical needs. The court noted that the 
Eighth Amendment rights of the inmate attached to this 
private hospital and its personnel because of their contract 
with the prison for the provision of medical care. 

 Nor will the courts tolerate negligence that results in 
an inmate’s harm. In   Williams v. Hudson Company  (2011) , 
the suspect was arrested on narcotics charges and booked 
into the county jail. A physician performed an admitting 
history and physical, which was unremarkable except for a 
slightly elevated pulse. The inmate told the physician that 
he used illegal drugs and the physician prescribed medica-
tions to ease his withdrawal symptoms. 

 Six days later, the inmate banged on the glass 
enclosure and told the guards that he needed medical 
attention. Eight hours later, the guards went to the 
inmate’s cell and took him to the infirmary. He told the 
nurses he was still “kicking” the drug habit. He was kept 
in the infirmary, but the nurses basically did nothing for 
him except allow him to lie on a cot. At the end of the 
shift, the nurse did not check on him, write anything in 
the medical record, or report anything to the nurse who 
was coming on duty. 

 During the night, no more was done for the inmate 
and the nurse did not try to have a physician see the inmate, 
as the inmate had requested. Later the next morning, an 
inmate working in the infirmary told the nurse that the 
inmate was unresponsive. Cardiopulmonary resuscitation 
was initiated, but was unsuccessful. 

 The autopsy revealed that an ulcer had perforated at 
least 24 hours before his death and there were signs of 
widespread infection. An expert witness testified that her-
oin withdrawal was an unlikely explanation for his symp-
toms 6 days after he was incarcerated. Correctional nurses 
would know that even without medication withdrawal 
symptoms peak within 3 days. Additionally, the expert wit-
ness noted that the inmate’s ordeal would have produced 
excruciating pain for him to endure. 

 The court noted that the inmate’s condition would 
have been easily detected and his death prevented had a 
proper examination of his abdomen been conducted and 
his fluctuating vital signs recorded or if he had been sent to 
the hospital for a CT scan. His family was awarded in 
excess of one million dollars for the insensitivity and indif-
ference shown to this inmate. 

 A suspect in police custody has the same rights as 
an inmate under the Eighth Amendment not to be sub-
jected to cruel and unusual punishment. Cruel and 
unusual punishment includes deliberate indifference by 
medical caregivers to the suspect’s serious medical condi-
tions. Withholding or delaying needed critical care, 
including pain medication for a patient in dire need, 
would be considered serious indifference and cruel and 
unusual punishment. 

 The court was careful to note that, in this case, nei-
ther the nurse nor her employer were liable for violating 
the suspect’s constitutional rights because it was the phy-
sician, not the police, who ordered the morphine with-
held so that the patient would remain lucid until the 
police had obtained necessary information from him. The 
court further noted that there may have been additional 
reasons for which the physician ordered the morphine 
withheld. He may have wanted to better assess the 
patient’s level of consciousness, evaluate his respiratory 
rate, or review the results of the CT scan before ordering 
the morphine for pain. 

 Finally, in   Atkins v. Rhonda  (2011) , a prison inmate 
was seen by the nurse practitioner for complaints of 
migraine headaches. The nurse practitioner prescribed 
Inderal, which then was administered by a staff nurse. The 
inmate was seen by the physician 4 days later for what the 
physician determined was an adverse reaction to the 
Inderal. The Inderal was discontinued. 

 The patient subsequently sued for negligence in the 
prescribing of Inderal. The court ruled that the inmate’s 
constitutional rights were not violated because there was 
no indifference to his serious medical needs and he 
received prompt and appropriate treatment for his adverse 
reaction to Inderal. It could hardly be said that the nurse 
practitioner and the staff nurse were subjecting him to any 
form of cruel and unusual punishment by causing him to 
suffer needlessly. 

 Note that the court will find against nursing and 
medical staff if indifference to an inmate’s serious medical 
condition can be found. In   Carter v. Benevides  (2007) , a 
prison inmate awoke in a pool of blood and requested 
medical treatment. He was seen in the prison infirmary 
and then transported to the emergency center of a hospital. 
The prison contracted with this private hospital for medi-
cal care of inmates requiring medical care that the prison 
infirmary was unequipped to provide. While at the emer-
gency center, the inmate received supplemental oxygen and 
an intravenous (IV) line was started. He was forced to 
stand and move to another bed, then was left alone for an 
extended period of time. When the nurse returned, she dis-
continued the IV and supplemental oxygen, informed the 
inmate that there was nothing wrong with him, and had 
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Thus, it was legally irrelevant in weighing civil liability for 
substandard health care whether the patient’s medical con-
dition stemmed from inadequate self-care or was actually 
self-inflicted. The patient’s active concealment of the true 
nature and cause of his medical condition caused the health 
care team to be unable to intervene in time to save him 
from the end-effects of his own wrongful conduct.        

 In   Estate of Pickell v. New York  (2009) , the indifferent 
care concerned the lack of a care plan for a diabetic inmate 
who had a foot ulcer. He died shortly after being released 
from prison due to septic shock related to the infection of a 
diabetic ulcer, which he suffered while in prison. The 
extent of the nursing care he received while in prison 
included a note that he was a known diabetic, walked with 
a limp, and had a sore of “some sort” on his right foot. No 
physical examination of the foot was performed, but the 
recording nurse did make a recommendation that he be 
seen by a physician. 

   Graham v. Secure Care, Inc.  (2007)  illustrates some of 
the unique legal challenges of working in this setting. 
Unknown to the arresting officers, the suspect had swal-
lowed an ounce of cocaine at the time of his arrest. He was 
booked into the county jail, where he became violently ill. 
The nurse who had completed his routine jail admission 
assessment tried to find out what might have caused this 
sudden illness. The suspect denied that he had any immedi-
ate medical needs as well as denying that he had taken any 
medications or narcotics. When his condition changed for 
the worse, he was taken to the jail medical clinic and then to 
the hospital, where he expired from the cocaine ingestion. 
His sister brought a wrongful death cause of action, naming 
the nurse, her employer, and the company under contract to 
provide inmate medical services as defendants. 

 The Court of Appeals of Michigan dismissed the 
lawsuit. The basic rule is that no one is allowed to sue for 
damages for the consequences of his or her own actions. 

  Ethical Scenario 19–3 

 Appropriateness of Medical 
Treatment 

 A 38-year-old inmate had been jailed as a suspect in the 
robbery of a convenience store and was awaiting trial. 
Though jailed for only a few days, he came to the infir-
mary with multiple concerns about his health, includ-
ing an ingrown toenail. The nurse practitioner refused 
to allow him to see a physician for this latest complaint, 
and he filed an Eighth Amendment claim for failure to 
provide needed medical treatment and for deliberate 
indifference to his medical needs. 

 Consider this claim from an ethical perspective. 
What ethical issues would you expect that nurse practi-
tioner to have considered when she refused to allow the 
inmate access to the jail physician? Did she violate the 
inmate’s right to respect for persons in refusing this 
request? What ethical principles would the nurse prac-
titioner have violated if she had acquiesced to his 
demands to see the physician?  

  EXERCISE 19–5 

 The nurse in a correctional facility handed an inmate three tablets, 
which he protested were not his usual medications. When he asked 
what the medications were and why they were ordered for him, the 
nurse told him that they were a new order and to “just take them.” 
After additional resistance, the inmate finally took the medications. 
Returning to the jail infirmary, the nurse realized that the medica-
tions, three potent antipsychotics, were meant for another inmate. 

 The nurse waited 3 hours before rechecking on the inmate, 
who had taken the medications. During that time interval, the medi-
cations caused the inmate to collapse in his cell and to hit his head as 
he fell. He was promptly taken to an acute care facility, and he fully 
recovered from his head injuries. After being transported back to the 
prison, he filed a lawsuit naming the nurse and the prison as defen-
dants. His cause of action was for violation of his Eighth Amendment 
rights and for negligence in giving him the medications. 

 How should the court respond in this issue? Did the nurse 
meet the criteria for a valid Eighth Amendment lawsuit? Was 
there negligence in how this patient was treated?  

 A newer question concerning correctional nursing is 
the use of complementary and alternative medicine 
(CAM). Though this health care approach is used by a sig-
nificant proportion of the United States population as pre-
ventative or curative, at present prisoners do not have an 
Eighth Amendment right in current law. There are two rea-
sons for this conclusion. The first is that CAM treatments 
lack scientific evidence supporting their medical effective-
ness. Second, and perhaps more importantly, it is possible 
that a prisoner for whom CAM is prescribed over more 
conventional therapy could successfully file a lawsuit 
claiming deliberate indifference to his or her health care 
needs because the appropriate health care interventions 
were withheld ( Kellogg, 2009 ).  

  Disaster Nursing 

 Some broad guidelines may be applied to  disaster nursing  ,  
in which a nurse either volunteers or is compensated for 
aid given during a disaster. The standard of care in a time 
of a disaster is usually similar to the standard of care given 
in emergency situations. After the decision is made to ren-
der aid, the level of skill and competency is that which a 
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 Nurses, especially those working in community and 
public health arenas, and other health care providers may 
also be involved in disaster response. The National Disaster 
Medical System is a federally coordinated system that was 
primarily established to integrate national response capa-
bility for assisting state and local authorities in dealing with 
the medical impact of natural disasters. Nurses are involved 
in every level of this coordinated system, serving to prepare 
guidelines and policies for implementation in the event of a 
natural or national disaster; planning for disasters with 
state and local agencies; collaborating with other disaster 
team members on plans, procedures, and tasks; coordinat-
ing the disaster team at various locations within the com-
munity; triaging at community area health care facilities; 
and treating victims.   

  SELECTED ETHICAL ISSUES 

 Ethical issues in public health nursing may arise from a 
variety of aspects. Relationships may pose ethical concerns, 
especially with physicians who devalue the unique knowl-
edge of patients that so many home health care nurses 
develop over time. This may be especially seen when one 
considers that home health care nurses and aides generally 
see the patient on a daily basis or several times a week, as 
opposed to the primary health care physician, who sees the 
patient on an infrequent basis. 

 The allocation of resources and the maintenance of 
quality in the face of diminishing resources pose ethical 
issues for many public health nurses. As health care agen-
cies, particularly public health agencies, are forced to mini-
mize operating costs and decrease their workforce, multiple 
concerns about the adequacy and appropriateness of allo-
cation of the remaining resources are emerging. If the goal 
of public health nursing is the prevention of illness and the 
promotion of the healthiest state possible for individuals 
and communities, then how does one justify the suspen-
sion of home health care programs that serve diabetic cli-
ents or supply milk and other essential nutrients to women 
and infants? Can one justify the potential outcomes if 
reduction of school health nurses forces schools merely to 
set medications in a safe place for the child to come and 
take the medication on his or her own? This could be the 
result if schools are not able to afford school health nurses 
or to train other staff members to safely administer the 
medications needed for school-age children. 

 Empowerment of persons through educational pro-
grams and the importance of supporting autonomy in clients 
may also emerge as ethical issues for public and community 
health nurses. Both of these concerns involve the need for 
nurses to advocate for the clients they serve and not to allow 
the clients to become overly dependent on the nurse, but to 

reasonably prudent nurse would exercise under the same 
or similar conditions. If the practitioner meets or exceeds 
these standards, there is no negligence. 

 A second consideration concerns assuming duties 
that one ordinarily does not assume. In a true disaster, such 
as after a hurricane or earthquake, the professional nurse 
may be asked to perform actions usually reserved for physi-
cians and medical residents or for nurses with advanced 
education, credentials, and skills. Provided that the nurse 
has the knowledge and skills required to perform the actions 
competently, he or she is permitted to give such substituted 
care. An emergency exception to either the nurse practice 
act or other statutory or common laws allows the expanded 
scope of practice in emergency settings. 

 Health care providers, once committed to aiding those 
injured in the disaster, have a duty to give safe, competent 
care. Remember, though, that no one can meet the standards 
of safe and competent care when physically or emotionally 
exhausted. Allow time for needed rest. The quality of the 
health care provider’s work will greatly increase if the indi-
vidual is able to reach sound decisions, and the probability of 
a negligent action will be greatly diminished. 

  GUIDELINES 
 Disaster Situations 

    1.   Be prepared. Know in advance your capabilities and 
what to do should a disaster occur. Know the limits 
of your professional liability policy and the provi-
sions of your nurse practice act. Ensure that certifica-
tions such as advanced cardiac life support and 
pediatric advanced life support are current.  

   2.   Maintain at least an emergency standard of care. Per-
form functions that you are qualified and skilled to do, 
even if they are outside your normal nursing actions, 
when instructed to do so by those in authority.  

   3.   Allow for needed rest periods. If you are so exhausted 
that you cannot make valid judgments, no one bene-
fits from your care or presence.  

   4.   Make notes and record happenings as quickly as pos-
sible after rendering nursing care. These notes and 
records will help to refresh your memory as needed.  

   5.   Volunteer to be a part of community disaster plan-
ning committees. Such committees function to ensure 
that the needed planning and coordination are done 
before a disaster occurs, effecting a more unified and 
prepared response to the disaster situation.   

 Source:  Legal issues in nursing  (2nd ed.), by G. W. Guido, 1997. 
Stamford, CT: Appleton & Lange.  
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 Multiple unique ethical issues arise with caring for 
inmates and detainees. Issues may arise with the collec-
tion of evidence for forensic purposes, such as collecting 
blood or urine samples for evidence of alcohol usage, 
presence of illegal drugs, or for DNA samples. X-rays may 
be requested and taken solely as a means of searching for 
contraband so that the person can be charged with addi-
tional crimes. Body-cavity searches, done to discover the 
existence of illegal drugs and contraband, is a procedure 
reserved for the correctional system and may be requested 
of the nurse or other health care provider. Most health 
care professionals have experienced only the acquiring of 
blood or urine samples for solely medical purposes, 
including the diagnosing of disease states or to ensure the 
effectiveness of selected medical treatments, and the 
American Correctional Health Service Association prin-
ciples mandate that health care providers collect and/or 
analyze specimens only for diagnostic testing based on 
sound medical principles.   

become more self-reliant for meeting their own health care 
goals. But what if the person refuses to become more self-
reliant? Can the public health nurse merely become a 
bystander and allow the person to adopt an unhealthy life-
style? Can the school health nurse stand aside and watch a 
child not receive the care he or she needs merely because the 
parent has not provided the necessary permission form? 

 Nurses must recognize their own personal values 
and attitudes in relation to the programs under the Social 
Security Act of 1935 and realize that these attitudes and 
values may cause conflicts for them. For example, if the 
nurse believes that single mothers should not receive mon-
etary support from the government, the nurse may have 
difficulty working with mothers receiving Aid to Families 
with Dependent Children (AFDC) assistance or even let-
ting clients know that they are eligible for the services. Per-
sonal values and conflicts can also affect the standard of 
care with which one provides care, resulting in substandard 
care and potential harm to the patient or client. 

     Summary 

   •   Although the term  community health nursing  has 
been used for a number of years, the preferred title 
today is  public health nursing .  

  •   Multiple federal laws, predominantly the Social 
Security Act of 1935 and the Public Health Service 
Act of 1944, are the driving forces that affect the U.S. 
health and welfare systems.  

  •   Serving in a variety of settings, public and commu-
nity health nurses care for persons in need of their 
services in clinics, schools, individual homes, and the 
workplace.  

  •   Community and public health nurses fulfill multiple 
roles, including home health care nursing, parish 
nursing, occupational nursing, school health nurs-
ing, correctional nursing, and disaster nursing.  

  •   The legal responsibilities for each of these roles vary 
greatly, depending on applicable state and federal laws 
or the absence of such regulatory laws, practice site, 
and whether the role is a paid or volunteer service.  

  •   Perhaps the role with the greatest potential legal lia-
bilities is that of the home health care nurse, with 
case law supporting this statement.  

  •   Correctional nursing is one of the newest roles, pre-
senting some unique legal challenges for nursing.  

  •   The standard of care for disaster nursing is similar to 
an emergency standard of care and allows individual 
nurses to use the full potential of their nursing and 
critical thinking skills.  

  •   Multiple ethical issues may be evidenced with public 
and community health nursing.    

  Apply your Legal Knowledge 
   1.    How have the Social Security Act of 1935 and the Public 

Health Service Act of 1944, with their respective amend-
ments, changed the health care delivery system in the past 10 
years? How have these changes affected the scope of nursing 
practice in the United States?   

   2.    What advice about potential legal liability should be given to 
nurses seeking employment as occupational health nurses or 
school health nurses?   

   3.    What is the applicable standard of care for community health 
nursing? How does this standard differ from that in acute 
care settings? Why are there different standards of care 
between the two arenas of nursing?   

   4.    How could your assistance be best utilized in the event of a 
natural or national disaster? Name three things you can begin 
to do today to ensure your competency should a disaster 
affect your community.    
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  YOU BE THE JUDGE 
 A 38-year-old corrections officer collapsed at the jail while play-
ing basketball after work. A physician assistant (PA) and a regis-
tered nurse (RN), employees of a nearby hospital contracted to 
provide on-site medical care at the jail, were the first to respond. 
They connected the defibrillator, determined that the corrections 
officer was asystolic with perhaps a possible ventricular fibrilla-
tion. They detected no electrical activity within the heart and 
defibrillated, using the lowest setting at 200 joules. They then ini-
tiated chest compressions. 

 Paramedics arrived 18 minutes later, immediately starting 
an intravenous (IV) line and administering epinephrine and then 
atropine. They continued to provide chest compression and aera-
tion to the patient. The patient could not be successfully resusci-
tated, however, and subsequently died. His family brought a 
lawsuit for negligence and wrongful death. 

 The court first accepted the fact that, as paid professional 
caregivers within the scope of their job duties, Good Samaritan 

laws did not apply in this case. The issue then became whether the 
first responders had competently cared for this person and, if they 
had not cared for this patient competently, whether the patient 
would have survived. 

  QUESTIONS 

   1.    Should the first responders have known to start an IV and 
administer the same medications that the paramedics later 
administered?   

   2.    Was defibrillating a patient in asystole an appropriate care 
intervention for professional caregivers? Was this action 
within their scope of practice?   

   3.    Should the issue of whether more competent care should 
have been initially administered a factor in this case?   

   4.    How would you expect that the court decided this case?     
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   2.   Describe the  Nursing Home Reform Act of 1987  and 
its significance to residents of nursing homes.  

   3.   Discuss aspects of providing quality care in long-term 
care settings, including: 
   a.   Falls and restraints  
  b.   Skin and wound care  
  c.   Nutrition and hydration  
  d.   Patient safety issues  
  e.   Patient transfer  
  f.   Duty to assess, monitor, and communicate    

   4.   Discuss the nurse’s potential liability issues for inter-
national and quasi-intentional torts in long-term 
care nursing.  

   5.   Describe the purpose and potential liability involved 
in involuntary discharge.  

   6.   Explore the issues of end-of-life care and patient edu-
cation for this patient population.  

   7.   Discuss the concept and extent of elder abuse in the 
United States.  

   8.   Describe ethical issues that can arise in long-term care 
settings.   

  PREVIEW 

 Though nurses have been employed in long-term 
care settings, primarily in nursing homes, for most 
of the last century, newer models for long-term 
care continue to evolve. Some of these newer 
models include rehabilitation centers, retirement 
homes, assisted living centers, and elder day care 
centers. Many of these alternatives to the current 
nursing homes offer new and exciting opportunities 
for nurses, including more autonomous roles; all 
have some potential liability for the nurses 
practicing in these roles. This chapter presents an 
overview of these long-term care settings and the 
potential legal liability for nurses who are employed 
in these settings.  

  After completing this chapter, you 
should be able to: 
   1.   Define the various long-term care settings, including 

nursing homes, assisted living centers, hospice care 
centers, and elder day care centers.  

 Nursing in Long-Term Care Settings    

    Twenty 

  KEY TERMS 
  assisted living  
  elder abuse  
  elder day care  

  hospice care  
  involuntary 

discharge  

    Nursing Home Reform 
Act of 1987   

  nursing homes  

  Residents’ Bill 
of Rights    
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center, but who do not need the more intensive nursing 
and medical care that is provided in nursing homes. 
Assisted living centers bridge the gap between independent 
living and nursing homes. Residents live in a congregate 
residential setting that generally provides personal ser-
vices, 24-hour supervision and assistance, and planned 
activities and health-related services. These planned activi-
ties and services accommodate residents’ changing prefer-
ences; maximize their dignity, autonomy, independence, 
and safety; and encourage family and community involve-
ment. Assisted living services can be provided in freestand-
ing facilities, in sites that are adjacent to nursing homes and 
hospitals, as components of continuing care retirement 
centers, or at independent housing complexes. 

 Approximately 900,000 individuals live in assisted 
living centers. The typical resident of an assisted living cen-
ter is an 86-year-old woman who is mobile, but requires 
assistance with approximately two activities of daily living. 
Current data indicate that approximately 74 percent of resi-
dents in assisted living centers are female and 26 percent 
are male. The majority of residents are widowed, with 
approximately 12 percent still married or having a signifi-
cant other. Most frequently, the two activities of daily living 
that these individuals need assistance with are bathing and 
dressing. Most of the residents also need assistance with 
instrumental activities of daily living, including telephon-
ing, shopping, preparing meals, completing housework, 
taking medications, and managing money. Generally, the 
assisted living center employees supervise, assist, or admin-
ister medications as dictated by state rules and regulations. 
The average length of stay in an assisted living center is 27 
months; 34 percent of the residents move to nursing homes 
from the assisted living centers, and 30 percent die while 
living in assisted living centers ( National Center for 
Assisted Living, 2010 ). 

 Employees in assisted living centers generally include 
registered nurses, certified nursing assistants, personal care 
attendants, health/wellness directors, activity directors, 
and administrative staff. Contract services include physi-
cians, dieticians, and physical therapists.  

  Hospice Nursing Centers 

  Hospice care  is a concept rooted in the centuries-old idea 
of offering a place of shelter and rest to weary and sick trav-
elers. In 1967, this concept was expanded to describe the 
specialized care that may be given to terminal patients 
when they no longer benefit from curative care. Hospice 
treats the person rather than the disease, offering comfort 
care to individuals who are within the last 6 months of life. 
Care may be provided in home settings; in specialized care 
units, such as those attached to nursing homes, skilled care 

     LONG-TERM CARE SETTINGS 

 As managed care continues to affect the size, structure, and 
length of stay in acute care facilities, more nurses are 
employed by long-term health care facilities, including 
nursing homes, assisted living centers, extended care facili-
ties, day care facilities for adults, hospice centers, and 
skilled nursing homes. Though these types of settings have 
many similarities, there are also some differences that 
affect nursing care issues. A brief overview of the various 
settings examines these differences. 

  Nursing Homes 

  Nursing homes  ,  residential living centers offering nursing 
care primarily for elders on a 24-hour basis, were the first 
model of long-term care to evolve and remain the type of 
facility that houses the majority of individuals receiving 
long-term care. Today, there are about 15,600 certified 
nursing homes in the United States, serving approximately 
1.4 million residents. Over half of all residents are 85 years 
of age or older; virtually all residents are 65 or older. The 
median age of all residents is 83.2 years. The majority (69.2 
percent) of residents are women, 97.3 percent have at least 
one disability, and approximately 83 percent of all residents 
require assistance with three or more activities of daily liv-
ing ( Caffrey et al., 2012 ). The most common activities of 
daily living needing assistance are bathing, dressing, and 
toileting. Additionally, residents on average have at least 2 
of the 10 most common chronic conditions, which are 
hypertension, dementia, heart disease, depression, arthri-
tis, osteoporosis, diabetes, chronic lung diseases, cancer, 
and stroke ( Caffrey et al., 2012 ). 

 Nursing homes offer a variety of care services, 
including assistance with activities of daily living. Typical 
services in nursing homes include assistance with bathing, 
dressing, toileting, feeding, skin care, range of motion exer-
cises, and ambulation, although other services such as 
dressing changes, medication administration, supplemen-
tal oxygen administration, and frequent repositioning are 
also provided in most nursing home settings. 

 Employees in nursing homes include administrators, 
social workers, registered nurses (RNs), licensed practical/
vocational nurses (LPN/LVNs), certified nursing assistants 
(CNAs), and selected ancillary staff. Many of the nursing 
employees of these agencies are unlicensed assistive person-
nel (UAPs) and LPN/LVNs working with minimal supervi-
sion. Contract personnel include physicians and dentists.  

  Assisted Living Centers 

  Assisted living  is a long-term care alternative for seniors 
who need more assistance than is available in a retirement 
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care that will assist the resident to reach and maintain his 
or her highest level of possible physical, mental, and psy-
chosocial wellbeing. The act was initiated following a study 
by the Institute of Medicine, which found that residents of 
nursing homes were frequently neglected, abused, and pro-
vided inadequate care. The act thus establishes minimum 
standards of care and rights for individuals residing in cer-
tified nursing facilities. 

 Provisions of the Act allow for inspectors to make 
unannounced surveys, focusing on the rights, quality of 
care, and provided services for nursing home residents. 
These surveys assure that residents have regular evalua-
tions, complete care plans, needed nursing services, social 
services, rehabilitation, pharmaceutical care dietary ser-
vices and, if applicable, a full-time social worker on site. 
Additionally the surveys assure that the residents are free 
from abuse, mistreatment, neglect, and physical restraints. 
They further begin to assure that residents have the right to 
privacy, dignity, self-determination, and are able to com-
municate freely. 

 Lawsuits filed under this provision of Federal law 
include   Clear Lake Nursing Home v. United States Depart-
ment of Health and Human Services  (2010) ,   Cox Retirement 
Properties v. Johnson  (2009) ,   Fal-Meridian, Inc. v. United 
States Department of Health and Human Services  (2010) , 
  Life Care Center v. Secretary of Health and Human Services  
(2011) ,   Senior Rehabilitation and Skilled Nursing Center v. 
Health and Human Services  (2010) , and   Universal Health-
care v. United States Department of Health and Human Ser-
vices  (2010) . All of these cases concerned some portion of a 
violation of the  Nursing Home Reform Act of 1987 . 

 Two of the cases concerned the residents’ medica-
tions and violations of patient-care standards. In  Universal 
Healthcare , the health care facility was found liable for two 
separate failures to provide appropriate pharmaceutical 
services. The first instance concerned a 69-year-old patient 
who suffered from a seizure disorder, dementia, agitation, 
and depression. He was highly agitated at breakfast, with 
his blood pressure measured at 190/120. The physician was 
notified and he ordered Valium for the patient. The 
remainder of the day was uneventful, with the patient 
sleeping most of the day, a not unusual occurrence for a 
patient recently given Valium. 

 At 8:45 p.m., the nurses found the patient unrespon-
sive. He was taken to the hospital via ambulance, where he 
died several hours later. On autopsy, it was determined he 
had been in a hyperosmolar coma with cerebral edema, 
which led to a fatal brainstem herniation. The nursing 
home staff were faulted for not trying to wake the patient 
regularly and take his vital signs for the almost 11 hours 
after he received the Valium, a violation of three separate 
Federal regulations. 

facilities, and hospitals; or in freestanding hospice centers. 
Provided by an extensive interdisciplinary team, hospice 
care entails spiritual, home, respite, and bereavement care. 

 Today, there are approximately 3,000 Medicare-cer-
tified hospices, with the majority of these hospices free-
standing (2,300), home health agency-based (500), 
hospital-based (500), and approximately 20 that are 
skilled nursing facility-based. These Medicare-certified 
hospices served over 1 million patients in 2008, with an 
average length of stay ranging from 52.6–69 days ( Hos-
pice Association of America, 2010 ). The major diagnosis 
for patients requiring hospice care was cancer followed by 
cardiovascular diseases.  

  Elder Day Care Centers 

  Elder day care  is a concept that parallels the numerous 
child care centers provided in the United States. Initiated in 
the 1970s, there were approximately 300 centers nation-
wide in 1978, and today the number of adult day care cen-
ters exceeds 4,600, serving approximately 260,000 
participants ( National Adult Day Services Association, 
2012 ). These elder care facilities provide care to adults who 
are unable to stay at home by themselves, allowing their 
caregivers to continue to work outside the home. There are 
three types of day care centers: 

   •   Adult day social care provides social activities, meals, 
recreation, and some limited health-related services.  

  •   Adult day health care offers more intensive health, 
therapeutic, and social services for individuals with 
severe medical programs and for those at risk of 
requiring nursing home care.  

  •   Alzheimer-specific adult day care provides social and 
health services only to persons with Alzheimer’s dis-
ease or a related dementia.   

 Benefits of adult day care for the senior citizen includes, 
but is not limited to, functional assistance with activities of 
daily living, a safe and secure environment, socialization and 
peer support, improvement in mental and physical health, 
enhanced or maintained levels of independence, and provi-
sion of nutritious meals and snacks. Hours of operation gen-
erally are from early morning until 6:00 or 7:00 p.m.; 
individuals may access the care facilities on a daily basis or as 
needed. Most programs do not offer care on weekends, 
though some have half-day service on Saturdays.   

  NURSING HOME REFORM ACT OF 1987 

 The   Nursing Home Reform Act of 1987  , a provision of the 
Omnibus Budget Reconciliation Act of 1987, was passed 
mandating that residents of nursing homes receive quality 
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 One of the residents came to the facility with con-
flicting hospital discharge orders for the Tegretol she was to 
receive. One note said she was to have 200 mg/day and 
another note was for 400 mg/day. Instead of phoning the 
physician or the hospital for clarification, someone merely 
transcribed the larger order into the medication record. 
The resident received the larger dose for 43 days until the 
error was discovered and corrected. 

 A medication error is significant, for purposes of 
compliance with federal regulations, if it has the potential 
for serious consequences. The court further noted that it is 
not relevant whether the resident could have or actually did 
have complications from the medication error. The rele-
vant fact was that there was a medication error. 

 Another resident at the facility had a similar issue 
with her insulin dosage. The hospital discharge form noted 
that she had been receiving 55 units in the morning and 40 
units at night before hospitalization and also said that her 
current medications included 20 units in the morning and 
10 units at night. The nurse who transcribed the orders 
decided that the lower numbers must be the correct ones, 
and this was the dosage administered until the error was 
discovered. A nurse practitioner eventually changed the 
order to 30 units, meaning that neither the higher nor the 
lower numbers were what the resident should have been 
receiving. Again, ambiguity should have prompted the 
nursing staff to clarify the order rather than make an 
assumption that had no factual basis. 

 The court ruled that this was a significant error in 
that it revealed a substandard nursing practice that held 
the potential for serious jeopardy to residents’ health and 
safety. Actual harm is not needed to find that immediate 
jeopardy exists if noncompliance at the facility is likely to 
cause serious injury, harm, impairment, or death to a 
resident. These violations, said the court, placed the 
facility’s residents in immediate jeopardy, the most seri-
ous negative rating that a facility can be given. The civil 
monetary penalty was $6,500 a day until the jeopardy 
was corrected. 

 The issue in  Senior Rehabilitation  also involved at 
least two separate aspects of the federal patient-care stan-
dards. One of the residents, a 72-year-old woman with 
organic brain syndrome, dysphagia, and hypertension, had 
suffered a stroke and was completely dependent on staff 
members for performance of her daily living activities. Her 
weight dropped almost 10 percent (from 93 to 84 pounds) 
in a 2-month period. The consulting dietician noticed the 
weight loss and wrote a progress note that the resident was 
at risk for skin breakdown and had already developed a 
pressure sore on her back and a decubitus ulcer on her coc-
cyx. The dietician recommended a change in the resident’s 
care plan to increase her dietary intake. Three weeks later 

 The second violation concerned a resident who 
needed to use an airway mask at night for sleep apnea. For 
more than 5 years, his daily routine had been to awaken and 
be given Cafergot for the headaches he frequently had. The 
night nurse woke him, but gave him Darvocet instead of 
Cafergot because the facility was out of Cafergot. In report, 
the night nurse told the day nurse that they needed to order 
some more Cafergot. The day nurse finally reordered the 
medications, which was delivered to the unit at 4:30 p.m. By 
the time the patient received his daily dose of Cefergot, it 
was after 5 p.m. and the patient’s headache pain had become 
so severe that he required both Ultram and Darvocet. 

 According to the court, Darvocet is not a substitute 
for Cafergot. It is substandard nursing practice to substitute 
a nonequivalent medication for an ordered medication. In 
this instance, there was a courier service on-call for the 
nurses to obtain urgently needed medications, but the 
nurses did not use the service. That was a violation of Fed-
eral regulations requiring nursing facilities to provide phar-
maceutical services sufficient to meet the residents’ needs. 

  Ethical Scenario 20–1 

 Surprise Survey by Inspectors 

 The  Nursing Home Reform Act of 1987 , understanding 
that residents of nursing homes constituted some of the 
most vulnerable of our population, was enacted to pre-
vent many of the abuses and instances of negligent care 
encountered by residents in long-term care facilities. 
Two aspects of the law, unannounced inspections and 
liability for placing the residents at harm, were heralded 
as the most important provisions of this newly enacted 
law. Describe the ethical principles afforded by this law 
for each of the following groups: the nursing home resi-
dents, the nursing staff of the facilities, the corporation 
owners, and the inspectors themselves. Can you envi-
sion any ethical principles for any of these groups that 
the enforcement of the act violates?  

 In  Life Care Center , state survey inspectors found 
numerous instances of noncompliance with Federal stan-
dards at a long-term care facility. The first violation con-
cerned the fact that several of the facility’s diabetic residents 
had blood sugar levels in the 20–40 mg/dL range recorded 
in their charts. Additionally, several of these same residents 
also had significant symptoms of low blood sugar, includ-
ing cold, clammy skin, lethargy, inability to walk, and cool, 
sweaty skin. Each of the residents had specific orders that 
the physician was to be notified for a blood sugar level 
below 60 mg/dL, yet this was not followed for several of 
these residents. 
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while the facility was preparing to install a new system, and 
the second case concerned the lack of staff supervision 
when a resident with severe dysphagia was allowed to eat 
and ingest fluids without the ordered staff supervision. 
Both courts noted that harm did not need to be established, 
but that the facility had not met its federal obligations to 
provide for a safe environment as free from accident haz-
ards as possible. Both facilities received fines for their fail-
ure to provide for the residents’ safety needs.        

the resident’s physician was notified of the consulting dieti-
cian’s note and recommendations. Although the court con-
ceded that a resident having a pressure sore is not a 
violation of federal regulations  per se , the question remains 
whether the resident’s condition and needs were appropri-
ately addressed, a plan of care developed, and care provided 
to try to meet the resident’s needs. 

 Not being able to find any documentation regarding 
these resident needs, the court then determined that these 
needs were not met. Additionally, the inspectors also 
noted that in the ensuing months, the coccyx lesion wors-
ened and additional pressure sores developed. The nurs-
ing staff were faulted for failing to conduct daily 
inspections of the pressure sores and the decubitus ulcer 
and allowing the resident to lie on wet incontinence pads. 
The facility was assessed a penalty of $800 per day for the 
44 days of noncompliance. 

   Windsor Place v. United States Department of Health 
and Human Services  (2011)  also concerned failure to main-
tain skin integrity. In this case, the resident developed two 
Stage II pressure ulcers, then two more 2 weeks later. 
Within a week, one of the pressure ulcers had progressed to 
become a Stage III ulcer, and a week after that another had 
progressed to become a Stage IV ulcer. Facility staff did 
consult the consulting dietician to see if changing the resi-
dent’s diet might help her with her skin integrity. This was 
seen by the court as an indication that there was a realiza-
tion that there had been a significant change in her health 
status requiring a comprehensive reassessment of her 
needs, which was never done. 

 When she had been admitted 2 years earlier, her care 
plan was for lotion to her extremities twice daily, weekly 
skin assessments, turning and repositioning every 2 hours, 
an air mattress, whirlpool baths, nutritional supplements, 
and use of a Hoyer lift for transfers. None of these mea-
sures were documented in the patient’s record as having 
been done. A pressure sore, said the court, can be consid-
ered unavoidable and not a violation of federal regulations, 
despite the outcome, if routine preventative care was pro-
vided. In this case, however, the routine care was indicated 
in the care plan, but there was no routine care actually 
implemented for this resident. Finally, in assessing civil 
monetary penalties against the facility, the court noted that 
federal regulations require that a resident who enters a 
facility without pressure sores does not develop pressure 
sores unless the resident’s clinical condition demonstrates 
that they were unavoidable. 

 The issue in both  Clear Lake Nursing Home  and  Fal-
Meridian, Inc ., concerned the federal requirement that 
nursing homes ensure a safe environment that remains as 
free from accident hazards as possible. The first case con-
cerned a door-alarm system that had been discontinued 

  EXERCISE 20–1 

 The 61-year-old resident, diagnosed with a stroke that left him 
paralyzed on the left side of his body, had been cared for in a long-
term care nursing home for the past 8 years. His family removed 
him from the nursing home and had him admitted to an acute 
care hospital because of their concern about a rash that had per-
sisted for at least 10 days, his urine-soaked bedding that seemed 
to be evident each time they visited him, and the total disarray of 
his room at the nursing home. The cause of his death was listed as 
kidney failure pursuant to dehydration. 

 The family has filed a lawsuit for negligence and wrongful 
death. How would you anticipate that the court will rule in this 
case? What additional evidence might the court require in this 
holding? Could the family have prevailed in this lawsuit if the 
resident had not died, but had survived the hospital admission 
and returned to the home where his family members lived? 
Does the  Nursing Home Reform Act of 1987  influence your 
analysis of the case?  

 In  Cox Retirement Properties , the issue presented was 
that the facility had developed an appropriate care plan for 
the resident, but never implemented the plan. The court 
noted that without this implementation, the requirement 
that the facility attain or maintain the highest practicable 
physical, mental, and psychosocial wellbeing for each of its 
residents could not be achieved.  

  LONG-TERM CARE NURSING: PROVIDING 
QUALITY CARE 

 Given the variety of facilities that provide long-term care 
and the extent of care that is delivered by these facilities, 
the nurse’s potential for liability differs greatly. Generally, 
the potential liability for these nurses is similar to the 
potential liabilities of nurses working in home health care/
community agencies. 

 The majority of cases filed against nurses and long-
term care facilities involve malpractice issues, and the stan-
dards of care differ somewhat from the applicable standards 
in acute care settings. Though the definition and elements 
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the time of the fall, no one was assisting her despite the fact 
that she was known to have difficulty ambulating and there 
was an order for nursing staff to assist her when she ambu-
lated. The court found that the facility was directly liable for 
her untimely death. 

 Two cases (  Miller v. Caritas Hospital , 2010 ;   Villegas v. 
Roger Williams Medical Center , 2009 ) held that bed alarms 
would have assisted in preventing patient falls. Both of 
these residents, one a 78-year-old with back pain and spi-
nal stenosis and the other a 78-year-old patient with confu-
sion and disorientation, among other diagnoses, fell when 
there were no bed alarm devices in use. Though both resi-
dents had orders for bed alarms, neither alarm was acti-
vated the nights that these residents fell, and the courts 
concluded that such devices, if used properly, could have 
prevented the patients’ falls. 

 The need to order restraints has been addressed by 
the courts. In   Cannon v. McKendree Village  (2008) , the 
court determined that the extended-care facility where the 
88-year-old resident was admitted had a duty to use the 
least restrictive restraints for her safety. She had sustained 
one fall without being injured, and her physician then 
ordered the bed to be in its lowest position, the bed pushed 
against the wall, and a half-side rail raised on the exposed 
side of the bed. Ten days after these precautions were taken, 
the resident again fell and she died shortly thereafter from 
causes not related to the fall. 

 Though the expert witness presented evidence that 
the resident should not have been restrained, the court 
found that the facility was not liable, as the staff members 
had fully complied with facility rules, checking the patient 
frequently, offering her assistance to use the bathroom, and 
restraining her in the least restrictive manner possible. 

 The opposite finding occurred in   Cebollero v. Hebrew 
Home  (2009) . Here the 82-year-old nursing home resident 
was injured in two separate falls 6 weeks apart. In both 
instances, the cause of the fall was the staff ’s failure to lock 
the wheels on her wheelchair. In the first incident, the fall 
occurred as the resident pushed herself away from the table 
and tried to stand. The second fall occurred when she was 
left unattended in the dayroom, and again she fell as she 
attempted to stand. The facility was alerted by her family 
members to the fact that she was prone to falling when she 
was first admitted; she was also assessed with a gait abnor-
mality and vascular dementia, which additionally alerted 
the facility to the fact that she posed a high-risk fall poten-
tial. In assessing liability against the facility, the court also 
noted that she was to have a seatbelt restraint and a seat 
alarm whenever she used the wheelchair and that neither 
of these two devices were in use when she fell. 

 Courts, though, have also found that restraints are 
not always appropriate. For example, in a case similar to 

remain constant, the application is unique to the circum-
stances and settings in which the care is provided. 

  Falls and Restraints 

 Similar to acute care settings, falls are one of the primary 
reasons that lawsuits are filed against long-term care facili-
ties. Current statistics report that in a nursing home with 
100 beds, 100 to 200 reported falls occur each year, averag-
ing 2.6 falls per person per year. These falls result in serious 
injuries to between 10 percent and 20 percent of residents 
and cause increasing disability, functional decline, and 
reduced quality of life ( Centers for Disease Control and 
Prevention, 2012 ). In this setting, unlike the acute care set-
ting, falls are frequently more preventable and thus are less 
able to be defended (  Estate of George v. Haven Health Cen-
ter , 2011 ;   Sessions v. Ezra Healthcare, Inc ., 2010 ;   Winiecki v. 
Alden-Park , 2009 ). 

 For example, in   Gray v. Grenada Health and Rehabili-
tation  (2007) , a nursing home resident fell repeatedly while 
attempting to ambulate to a bathroom, ultimately injuring 
herself to the extent that she incurred fatal injuries. The 
nursing home staff members were aware that the resident 
was continually getting up and going to the bathroom 
unattended, despite her cognitive deficits and ambulation 
problems. The court found that a fall-risk assessment 
should have been completed on admission, which would 
have shown that the resident was a high risk for falls and 
that a toileting schedule would have prevented the repeated 
falls. The expert nurse witness in this case noted that a toi-
leting schedule is mandated when a cognitively impaired 
patient falls repeatedly to minimize the need for the patient 
to attempt to get up on her own. A toileting schedule also 
assures that there will be someone to assist the resident in 
ambulating to and from the bathroom, thus decreasing the 
possibility of falls. 

 Similarly, in   Estate of Myers v. NHC Healthcare  
(2007) , an elderly male resident fell eight times, each time 
while trying to ambulate from his bed to the bathroom. 
The final fall resulted in complete immobility due to his 
injuries, which then led to open bed sores for which he 
received substandard skin care. These outcomes, ruled the 
court, could have been prevented if the facility had imple-
mented a toileting plan for the individual, ensuring that he 
used the bathroom on a regular basis rather than calling for 
assistance and waiting until someone could assist him. 

 In   Estate of Falsone v. River Manor  (2009) , the 87-year-
old resident fell while exiting a bus that had transported her 
and other residents to a museum field trip. She fractured 
both bones in her lower right leg and had contusions to her 
head and jaw. Blunt force trauma to her lungs resulted in 
bronchopneumonia from which she died 17 days later. At 
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impact and appropriateness of patients’ restraints. One 
resident was ordered to be restrained pending the healing 
of a hip fracture. Though the fracture had fully healed 3 
months earlier, the patient was still in a restraint device. 
Two other residents were to be released from their 
restraints at least every 2 hours, but both were kept in 
their restraints for the 4-hour interval while the survey 
inspectors were on the premises. Based on the assess-
ments of the survey inspectors, the facility incurred a sig-
nificant monetary penalty. 

 Residents must also be adequately restrained dur-
ing transport. In   Health Facilities Management Corpora-
tion v. Hughes  (2006) , a wheelchair-bound resident was 
transported in the nursing home’s van to a dental 
appointment. When the nurse driving the van suddenly 
applied the brakes to avoid a collision with another vehi-
cle, the resident, who was not strapped into the wheel-
chair, was thrown forward, striking her head and face on 
the seat in front of her. The injuries from this accident 
started a downward spiral in her overall condition. As 
her mood, mobility, and appetite decreased, she became 
more contractured, and developed both open bed sores 
and a urinary tract infection. She eventually died from 
sepsis, and the jury awarded her estate almost $2,000,000 
compensation. 

 In some cases, patient falls and the use of restraints 
are both pled. For example, in   Abrahams v. King Street 
Nursing Home, Inc.  (1997) , the resident’s family had filed 
a lawsuit alleging a preventable fall. The court found for 
the defense for the following reasons. There was no mean-
ingful evidence presented showing how the defendant 
nursing home was negligent in its supervision of the resi-
dent’s care. The resident’s physician had not ordered 
restraints during the day, and the nursing home’s policy 
was that residents were not to be restrained without a 
physician’s order. Additionally, there was no evidence pre-
sented that the resident’s condition warranted the appli-
cation of restraints. 

 In long-term care settings, the adverse effects of 
therapies must be evaluated when the best course of ther-
apy for patients is considered. Restricting a patient’s 
mobility can prevent falls, but can also force the elderly to 
live far more restricted lives than their limitations actually 
require them to live. Since the late 1980s, the federal gov-
ernment has discouraged the use of restraints, both physi-
cal and chemical, in the elderly, especially in long-term 
care facilities ( Omnibus Budget Reconciliation Act of 
1987 ). In settings in which restraints are seldom used, 
rates of falls increase, but the incidence of long-term inju-
ries has not changed, supporting interventions that avoid 
the use of restraints, if possible.        

 Cannon , the court in   Gray v. Grenada Health and Rehabili-
tation  (2007)  deliberated on the appropriateness of 
restraints in preventing a resident’s falls. An expert witness 
in the case testified that restraints would have increased the 
resident’s confusion and decreased her quality of life. Inter-
ventions that were seen as appropriate included additional 
padding on the floor and/or additional padding on the res-
ident herself to minimize the effect of a potential fall. The 
facility had already lowered the bed so that it was in its low-
est position. 

 In   Yamin v. Baghel  (2001) , an 89-year-old resident 
fell and broke her right hip while attempting to go from her 
bed to the bathroom without assistance. Though the resi-
dent was at high risk for falls, the resident was assessed as 
alert, oriented, and cooperative, with her short-term and 
long-term memory intact and with good safety awareness. 
She was instructed to use her call bell to summon assis-
tance and not to attempt independent ambulation. The 
resident had demonstrated that she could and would call 
for assistance rather than attempt to ambulate on her own. 
In fact, she had called for assistance to use the bathroom a 
few hours before she attempted the ambulation that 
resulted in her fall. 

 In its finding, the court noted that restraints may 
not be routinely applied for residents whose individual-
ized assessments do not point to a need for restraints to 
protect their safety. A facility will not be penalized 
merely because, in hindsight, the patient would not have 
fallen if restrained. 

 If restraints are used, then they must be used cor-
rectly and the resident properly supervised.   Lakeridge 
Villa Health Care Center v. Leavitt  (2006)  concerned a sur-
vey inspection that occurred in response to a resident’s 
complaints. The inspection revealed three instances creat-
ing immediate jeopardy to the health and safety of actual 
residents. One resident, who had an impaired cognitive 
status and a history of falling out of bed, was restrained, 
with the bed rails in their lower position, and unsuper-
vised. The inspectors in this instance noted that there had 
been no documentation of supervision for several hours. 
A second resident was also restrained and unsupervised; 
similar to the first resident, there was no documentation 
of supervision for this resident. The third resident was 
placed in an improperly sized vest restraint and became 
suspended while the inspectors were in the facility. He, 
too, was unsupervised. Finally, the inspectors reported 
that the restraints in use were found attached to immov-
able objects in a manner warned against by the manufac-
turer of the restraint devices. 

 The inspection also revealed that the facility failed 
to provide ongoing assessment and re-assessment of the 
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 The facility alleged that these were merely deficiencies 
in documentation. The court noted the rapid deterioration of 
the resident in upholding the verdict that substandard care 
had been given this resident. Additionally, he had developed 
new decubitus ulcers during his stay in the facility. 

 The court awarded punitive damages to the resident, 
based on a finding of gross negligence by the nursing home 
staff and administration. In doing so, the court used the 
following definition of gross negligence: 

    1.   The act or omission, viewed objectively from the 
standpoint of the actor, involved an extreme degree 
of risk, considering the probability and magnitude of 
the potential harm to others.  

   2.   The actor had actual and subjective awareness of the 
risk involved, but nevertheless proceeded in conscious 
indifference to the rights, safety, or welfare of others 
(  Convalescent Services Inc. v. Schultz,  1996 , at 736).   

 The court cited the extreme degree of dependency and 
vulnerability of this resident in determining the seriousness 
of the risks. Additionally, the facility continued to violate its 
own policies and procedures in caring for this resident. The 
facility also allowed the resident to rapidly deteriorate with-
out informing the family of his status. The court held that 
these actions offended a public sense of justice and properly 
warranted the imposition of damages both as punishment 
and as a deterrent to such practices in an effort to ensure 
quality care for elderly persons in nursing homes. 

 A more recent case,   Sulton v. HealthSouth Rehabilita-
tion  (2010) , iterates a similar finding. A 50-year-old patient 
was admitted to the rehabilitation center after sustaining a 
gunshot wound that left him a paraplegic. During the 10 days 
that the patient was in the facility, he was left lying on his back 
most of the time, a fact that was evidenced by a review of his 
medical record. He subsequently developed a Stage IV pres-
sure ulcer on his lower back, which required three debride-
ments, a wound-flap procedure, and a colostomy. 

 Six nurses who had cared for the patient during his 
admission were named as defendants in the subsequent 
lawsuit. Each of the nurses admitted in her pretrial deposi-
tion testimony that the accepted standard of care was to 
turn and reposition this patient at least every 2 hours and 
that it had not been done for this patient. The nurses 
argued that the patient’s long list of medical problems made 
it likely that he would have developed pressure sores even if 
he had been turned and repositioned every 2 hours. 

 The patient died before the case went to court, and his 
widow continued the lawsuit on behalf of his probate estate. 
For the purposes of this lawsuit, the plaintiff admitted that 
the patient’s death was unrelated to his care at the rehabilita-
tion facility. The ordeal he endured due to his skin integrity 

  Skin and Wound Care 

 Due to the length of time residents remain in long-term 
care facilities, some types of cases become more promi-
nent. Most lawsuits regarding decubitus ulcers arise in 
long-term care settings or in home care settings. For exam-
ple, in   Convalescent Services Inc. v. Schultz  (1996) , a 
77-year-old resident suffered from end-stage Alzheimer’s 
dementia. The patient was bedridden and incontinent, and 
his extremities were contracted. On admission to the facil-
ity, the nursing staff noted a large, reddened area on his 
coccyx and buttock, classified as a stage I or stage II pres-
sure ulcer. The ulcer worsened as the skin became broken 
11 days after admission to the long-term care facility. After 
a month, the patient was transferred to an acute care hospi-
tal for aggressive treatment of the ulcer, which now 
extended to the bone. He had several surgical procedures 
and was hospitalized for 3 months. 

 The family alleged that the long-term care facility 
was negligent in the care of the resident, specifically by the 
failure to: 

    1.   Turn the patient every 2 hours.  
   2.   Notify the physician when the ulcer worsened.  
   3.   Follow the physician’s orders for daily whirlpool 

therapy.  
   4.   Ensure adequate nutrition.  
   5.   Provide the appropriate mattress to relieve pressure 

on the ulcer.   

  EXERCISE 20–2 

 A patient weighing 450 pounds had surgery for a partial knee 
replacement on his left leg. The patient’s right leg had been surgi-
cally fused at the knee 9 years earlier. Following acute care in the 
hospital setting, he was transferred to a combined nursing home–
rehabilitation center for long-term convalescence. 

 At the rehabilitation center, the patient was being trans-
ferred from his wheelchair to a commode. Two nurse’s aides 
assisted with the transfer, standing by his side in case they were 
needed to assist and allowing the patient to put his weight on his 
nonoperative leg. When the patient placed his weight on the non-
operative leg, he suddenly lost his balance and fell forward. Nei-
ther nurse’s aide was able to assist him as he fell, further injuring 
both knees. 

 Was this a type of incident in which the patient’s fall was 
preventable and thus actionable? Was the nursing care plan, writ-
ten by registered nurses in the facility, an appropriate assessment 
of the patient’s needs when it directed only minimal assistance for 
the patient’s transfer to the commode? What additional facts 
would help in determining the extent of liability in this instance?   
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sores on both heels and redness and excoriation on his 
buttocks and perineal area on admission. The nursing 
notes also documented that the patient had been turned 
every 2 hours and that the patient received closer monitor-
ing to ensure that he remain repositioned and off his back. 
Additionally, there was a flow chart that indicated how 
much fluid the patient was receiving with his meals and 
during the day. Output was not monitored, as the patient 
was incontinent. Additional intravenous (IV) fluids were 
not administered, as the nursing home did not have the 
capability to administer IV fluids. 

 Finally, the nurse’s notes documented the progres-
sion of the patient’s skin lesions, noting that the physician 
was notified of this fact and that new orders, including an 
antibiotic and debriding agent, had been initiated during 
the patient’s stay at the nursing home. The nurses also 
documented that the family had been approached about a 
transfer back to the hospital because of the increasing skin 
lesions, but the family refused such a transfer. Finally, 
while the patient was diagnosed with sepsis, there was no 
proof that this had developed in the nursing home rather 
than in the acute care hospital. Additional court cases, 
  Alexander v. Amelia Manor Nursing Home, Inc.  (2006) , 
  Beverly Healthcare Kissimmee v. Agency for Health Care 
Administration  (2004) ,   Crestview Parke Care Center v. 
Thompson  (2004) , and   Renfro v. E. P. I. Corporation  (2004) , 
all support the conclusion that pressure ulcers/decubiti do 
not in themselves result in a finding of negligence on the 
part of the nursing home. 

 An interesting twist to these cases occurred in   Emer-
ald Oaks v. Agency for Health Care Administration  (2000) . 
The court noted that although quality of care may be met, 
residents who enter nursing homes without any evidence 
of skin breakdown still may develop such pressure sores if 
their individual clinical conditions allow the development 
of such pressure sores. When this happens, the responsibil-
ity and weight of evidence is on the long-term care facility 
to show that the developing pressure sore was unavoidable, 
even with all necessary treatment having been provided in 
a timely manner.        

problems was clearly the fault of the nurses and the court 
awarded damages of $12,306,625 against the defendant 
nurses and the corporate employer. 

 A similar outcome occurred in   Alvarez v. Beth Abra-
ham Health  (2011) . The resident in this case was a quadriple-
gic in his twenties, who developed Stage II bedsores on his 
feet and heels and a Stage IV on his buttocks during 2 months 
in a skilled nursing facility. The more serious pressure ulcer 
required surgical debridement. His medical record could 
only account for two-thirds of the required positional changes 
being done by his caregivers. At trial, the patient testified that 
the nursing staff were more preoccupied with the elderly resi-
dents in the facility, who required a great deal of care. 

 In   Elsenwinter v. Palmetto Guest Home  (2009) , the 
76-year-old resident diagnosed with dementia was severely 
scalded, receiving second- and third-degree burns over his 
lower extremities, when he was left unaided in the shower. 
Adding to the lack of supervision was the fact that the facil-
ity had been issued a warning beforehand by site inspectors 
that the building’s hot-water thermostat needed to be 
adjusted because the water in the showers was too hot. 

 Note, though, that the health care facility can prevail 
in court when it is able to document that the resident’s 
decubitus ulcers developed despite meticulous and appro-
priate care (  Estate of Lambert v. Fox Subacute Center,  2009 ). 
In this case, a ventilator-dependent woman in her 70s was 
in a long-term care facility that specialized in care of venti-
lator patients. During her stay, she developed pressure 
sores that progressed to Stage II and eventually to Stage IV 
decubitus ulcers that required surgical debridement. The 
court ruled that the extensive documentation showed that 
the resident was frequently repositioned, and also that it 
was possible to develop such pressure sores even with the 
best of nursing care. The facility argued that any patient’s 
skin care is problematic when the individual is in a persis-
tent vegetative state and is ventilator-dependent. 

 A similar finding was reached in an earlier case (  Pack 
v. Crossroads, Inc.,  2001 ). The patient was discharged from 
an acute care setting to the nursing home following hip 
surgery. Six weeks after his admission to the nursing home, 
the patient was rehospitalized and died a week after his 
admission to the acute care setting. The attending physi-
cian at the acute care setting contended that the patient had 
suffered abuse and neglect in the nursing home, as evi-
denced by the patient’s signs of dehydration and decubiti 
on both heels and his right hip. In the subsequent lawsuit, 
the court found no liability against the nursing home. 

 The most important factor in finding for the nursing 
home setting was the nursing documentation created at 
the nursing home. The admitting nurses had carefully 
assessed the patient when he was first admitted to the 
nursing home, noting that the patient already had pressure 

  EXERCISE 20–3 

 The patient was ambulatory when she entered the nursing home 
and was assessed as being capable of turning herself in bed. She 
had a diagnosis of renal failure, hypertension, and peripheral vas-
cular disease, all conditions that can predispose a person to skin 
breakdown. The resident’s medical record showed that wound 
care nurses were seeing the resident on a regular basis and also 
indicated that a sacral skin lesion that began while the resident 
was in the facility had fully healed. At the time of her death, there 
was an open wound on her leg. 
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 The patient’s death could have been prevented, 
ruled the court, by the implementation of various inter-
ventions as late as a few days before her death. These 
interventions included discontinuing her diabetes medi-
cation, treating her diarrhea, and rehydrating her with 
intravenous fluids or increasing the fluids she was taking 
by mouth. In   Eagle v. ACME Skilled Nursing  (2010) , lack 
of proper hydration resulted in a resident’s renal failure 
and her subsequent death. Close monitoring of the resi-
dent’s intake and output would have identified her need 
for additional fluids. 

 Providing quality care includes the responsibility to 
feed residents who cannot safely feed themselves, the court 
ruled in   Thrasher v. Houston Northwest Medical Investors 
d/b/a Vila Northwest Convalescent Center  (1997) . In that 
case, a 79-year-old resident with Alzheimer’s dementia 
could not feed herself. Her family brought suit, alleging 
that the nursing assistants fed her improperly, causing her 
to choke and aspirate food into her lungs. Additionally, the 
family alleged that the facility failed to call emergency 
medical assistance quickly and to adequately oxygenate the 
resident while waiting for medical assistance to arrive. The 
resident was ultimately admitted to an acute care hospital, 
where she died 11 days after the aspiration from complica-
tions caused by the aspiration and hypoxia. 

 The defense was able to show that the patient choked 
because of her difficulty swallowing and not because of 
improper feeding techniques. The defense also showed 
through accurate documentation that the resident was 
promptly assessed and treated and that she was oxygen-
ated while awaiting the 911 ambulance. The court found 
for the defense. 

   Sisko v. Sunbridge Healthcare  (2009)  also resulted in a 
finding of no liability on the part of the nursing facility for 
a resident who choked. The resident, in her late 30s, was 
admitting to a nursing home following a severe stroke. As a 
sequelae to her stroke, she suffered from dysphagia and 
hemiparesis. She refused to eat her meals in the dining 
room under staff supervision, even though she had been 
warned repeatedly of the risks involved in eating alone in 
her room. Additionally, her family continued to bring in 
solid foods that she had requested, despite the fact that she 
was ordered a mechanical soft diet. The staff continued to 
check on her while she was eating alone in her room. 

 She was discovered unresponsive during one of these 
checks by the staff; they immediately instituted a Heimlich 
maneuver and removed a piece of bread that had lodged in 
her airway. Paramedics, who had been called, then trans-
ported her to the hospital. The resident was intubated and 
placed on a ventilator for 24 days, then she was weaned 
from the ventilator. She was a lifelong smoker who refused 
to quit, thus necessitating a tracheostomy, which caused her 

 Her family brought a negligence lawsuit, alleging that the 
substandard care for the resident’s skin integrity issues led to bed 
sores that progressed to serious lesions, eventually causing the 
need for amputation of her leg. Following this amputation, the 
resident became despondent, refused to eat, had difficulty sleep-
ing, and finally refused to comply with her care interventions. 

 How should the court react to this case? Was the long-term 
care facility negligent in the resident’s care? Did the staff have a 
further duty to ensure that this resident was turned in bed, despite 
the fact that the patient was capable of turning herself?   

  Nutrition and Hydration 

 Federal regulations require a nursing facility to inform the 
resident’s physician, legal representative, and family when 
there is a significant change in the resident’s physical, men-
tal, or psychosocial status. In   Claiborne-Hughes Health v. 
Sebelius  (2010) , the resident of a skilled nursing facility, 
diagnosed with diabetes, dementia, and depression, was 
dependent on others for feeding and even had difficulty 
swallowing pureed foods and thick liquids. Recognized as a 
risk for malnutrition, his food and fluid intake were closely 
monitored and recorded daily, and he was to be spoon fed 
his meals and given nutritional supplements. 

 His weight decreased 18 pounds over a 5-week 
period. He became unresponsive and was in respiratory 
distress. He was taken to the hospital, where he lost an 
additional 6 pounds and eventually died. His family and 
physician were notified of the changes in his condition 
only when it became evident that he needed to be hospital-
ized. These changes should have been reported immedi-
ately, as they signaled a significant change in his physical 
well-being, and the facility was fined for noncompliance 
with federal regulations. 

 Nursing facilities have a duty to initiate interven-
tions when the resident becomes dehydrated was the rul-
ing in   Sliwinski v. Village at St. Edward  (2010) . The resident 
had suffered a stroke and was admitted to a skilled nursing 
facility for intensive rehabilitation. Soon the resident 
began suffering from chronic diarrhea, which resulted in 
her death from severe dehydration in less than 3 months. 
The court found that her death was caused by dehydration 
due to the resident’s continued use of the diabetes medica-
tion metformin, a diuretic prescribed for her hyperten-
sion, and substandard nursing care. Specifically, the nurses 
failed to record the resident’s continuing diarrhea and the 
fact that her weight was steadily declining despite the fact 
that she was eating appropriate calories. Neither her 
weight nor her blood pressure readings were monitored; a 
month before her death, a nurse charted that she had poor 
skin turgor, but there was no documentation of further 
assessment or follow up. 
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letier v. Manor at Woodside , 2007 ). In  Miller,  an elderly 
Alzheimer resident was fitted with an ankle bracelet meant 
to trigger an alarm if he tried to leave the facility. The 
bracelet system did not work and the resident eloped. 
While wandering the neighborhood, he fell and cut his leg, 
which was not properly treated, leading to sepsis and his 
ultimate death. The facility was found liable for not pre-
venting the resident’s elopement and for failure to ade-
quately treat his injury, once it occurred. Additionally, the 
assisted living care facility was also cited for accepting an 
Alzheimer’s resident when it did not have the capacity to 
adequately care for such a resident. In  Pelletier,  a 90-year-
old resident eloped from an assisted living facility and died 
due to hypothermia. This case also directly questioned the 
adequacy of care for a deteriorating Alzheimer’s resident to 
be in an assisted living center, even though the center had 
locked doors and an alarm on the door.  Ostrom  also con-
cerned the elopement by a resident with an Alzheimer’s 
diagnosis. Here the resident exited the facility into an 
enclosed courtyard, where he fell and sustained a serious 
head injury as he was attempting to run from the facility 
staff member who was chasing after him. The court noted 
that facilities that serve Alzheimer’s residents must be 
aware of their propensity for elopement. 

 Nursing homes also have a responsibility to protect 
patients from assaults by other residents. In   Dupree v. Plan-
tation Pointe  (2003) , a resident was known to wander into 
the rooms of other residents. He was abusive, both with 
physical violence and crude sexual displays and comments. 
Although the nursing staff knew of this behavior and 
appreciated the danger this patient presented, the only 
action taken to prevent such behaviors was an attempt to 
have the resident transferred to another nursing home. 
When a female resident was assaulted by this individual, 
the nursing home was found liable. The nursing home’s 
defense was that Alzheimer patients often verbalize sexu-
ally inappropriate content. The court, though, held that 
verbal comments are very different from a resident who 
acts out in a frightening manner and one with whom even 
the nursing staff is afraid to be left alone in the same room. 

 The court in   Pollock v. CCC Investments  (2006)  held 
an assisted living facility responsible when one resident of 
the facility murdered another resident. In finding liability, 
the court noted that the resident, diagnosed with major 
depressive disorder, dementia, and psychosis, had 
expressed to staff members that he could hurt himself or 
others. His psychiatrist ordered antipsychotic medica-
tions, and that his medication compliance and mental sta-
tus were to be monitored by a psychiatric nurse. Because 
the facility had no psychiatric nurse, the resident should 
have been immediately transferred to an institution that 
could treat him. 

to have multiple tracheostomy emergencies and surgical 
revisions. She died 5 years after the initial choking event. 

 Her family initiated this lawsuit against the facility, 
alleging that their negligence was a direct factor in the resi-
dent’s death. The court rejected this allegation, noting that 
the resident’s noncompliance was a major factor in her 
final demise. The court also credited the incident report, 
written at the time of the choking event, that evidenced 
that the call bell in the resident’s room was fully functional 
and was within the patient’s reach at the time she choked. 

 Sometimes, the failure to provide quality care is 
termed  negligence of the elderly  by the court. The failure of 
a designated caregiver to meet the patient’s basic care needs 
is generally accepted as a form of neglect. For example, in 
  Musgrove v. Medical Facilities of America  (2007) , an elderly 
patient, suffering from heart disease, diabetes, and periph-
eral vascular disease, was admitted to the nursing home. 
Twice he was sent from the nursing home to an acute care 
facility. Both times the hospital found pressure sores and 
evidence of dehydration. He died in the hospital the second 
time he was admitted, and the attending physician listed 
dehydration as the cause of death on his death certificate. 

 In their case for negligence, the family’s attorney was 
able to show that fluid output greatly exceeded fluid intake 
during the 10 days before this second admission and that 
the care facility had a fundamental responsibility to provide 
adequate hydration to a basically vulnerable adult such as 
this resident. If he was receiving adequate hydration, then 
that fact should have properly recorded in the medical 
record. Additionally, the infrequent charting in the resi-
dent’s medical record created the general impression that 
this resident was not adequately assessed or monitored. 

   Scampone v. Grane Healthcare Company  (2007)  reached 
a similar conclusion. In that case, the resident was transported 
by paramedics to the hospital after her son found her in bed 
lethargic and unresponsive. At the hospital, she was diagnosed 
as severely dehydrated and septic. Shortly after her admission, 
she had a massive myocardial infarction and died. The nurs-
ing expert witness, using the resident’s record for evidence, 
testified to the substandard and negligent nursing care that 
this resident had received. On only 4 days during the month 
prior to her admission to the hospital was there a notation in 
the medical record. There was no follow-up to the physician’s 
order for lab cultures to see about a possible urinary tract 
infection, and thus there was no treatment for the infection 
that led to her sepsis and ultimate demise.  

  Patient Safety Issues 

 Failure to provide for the resident’s safety has been 
addressed in court cases (  Miller v. Terrace at Grove Park , 
2007 ;   Ostrom v. Manorcare Health Services, Inc ., 2007 ;   Pel-
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supplemental oxygen. He was seen by his physician at 
about 8:30 a.m., and it was decided that he needed to be 
transferred to an acute care hospital. The transport van 
arrived at 9:30 a.m. and he was moved to the hospital. At 
7:00 that evening he died, and the causes of death were 
listed as an acute myocardial infarction, cardiopulmonary 
arrest, and probable sepsis. 

 His family sued the physician and the nursing home 
for wrongful death, noting that he should have been imme-
diately transferred when he first became pale and his oxy-
gen saturation fell. The court agreed that there is a legal 
responsibility to timely transfer a nursing home resident 
when his or her condition dramatically changes. If there is 
a delay and harm ensures, the nursing home and staff can 
be held liable. In this case, however, there was lack of evi-
dence to support that a 2-hour delay significantly caused 
this patient’s demise. 

 As with acute care nursing, facilities have a responsi-
bility to ensure that the equipment used in long-term care 
facilities is safe and is used appropriately. Liability was 
assessed against a nursing home when the back of a shower 
chair used for a resident’s bath broke when he sat on the 
chair and leaned back. Visual inspection of the shower 
chair showed that one or more of the screws holding the 
back of the shower chair had rusted or were missing (  Wil-
son v. Invacare Corporation , 2006 ). In   Quigley v. Tacoma 
Home  (2007) , an aide used a shower chair to transport a 
resident. When she lowered the back of the chair to roll the 
resident over a raised doorway threshold, the resident 
struck his head, resulting in a subdural hematoma that 
caused his death 2 days later. 

 A final example of failure to safeguard a resident 
occurred in   Liberty Commons Nursing and Rehabilitation 
Center v. Leavitt  (2007) . A nursing assistant wore latex 
gloves while caring for a resident with a known allergy to 
latex, causing the resident to suffer an allergic reaction that 
required hospitalization. This event triggered a state 
inspection of the facility, in relationship to federal regula-
tions requiring long-term care facilities to develop and 
implement written policies and procedures that prohibit 
mistreatment, neglect, or abuse of residents. The facility 
was cited for a series of four staff errors: 

    1.   the nursing assistant was unfamiliar with the resi-
dent and his allergies;  

   2.   warning signs about the latex allergy were missing 
from the resident’s room;  

   3.   the nursing assistant did not receive a verbal warning 
in the report at the beginning of her shift about the 
allergy; and  

   4.   the nursing assistant herself failed to consult the resi-
dent’s chart until the end of the shift.   

 Providing for the resident’s safety means responding 
to a resident’s needs immediately (  Lewis v. Genesis Health-
care , 2011 ). While the nurse was getting ice for one of the 
residents, another resident rolled his wheelchair into the 
hallway, yelling that his roommate was trying to kill himself. 
The resident was so excited that he knocked the cup of ice 
from the nurse’s hand, scattering ice all over the floor. A sec-
ond nurse immediately entered the resident’s room, taking a 
pair of scissors away from the resident, who was slashing at 
himself, but had merely cut his hospital gown at this point. 

 The first nurse, instead of responding to the resi-
dent’s cries for assistance, took time to pick up the spilled 
ice cubes before going to the assistance of the second nurse. 
She was terminated for failure to provide appropriate emer-
gency care to a resident in imminent danger. The court 
determined that her intentional and inexplicable failure to 
respond immediately to a potentially life-threatening 
emergency was a legitimate, nondiscriminatory reason to 
terminate her employment. 

  Ethical Scenario 20–2 

 When Patients Needs Overlap 

 Reconsider the case of   Lewis v. Genesis Healthcare  
(2011)  as presented in the text. Consider the ethical rea-
sons for which the first nurse believed that it was more 
important to ensure the safety of other residents in the 
facility who could have slipped and fallen on the spilled 
ice rather than respond to the emergency at hand. Are 
there valid ethical principles from which this nurse 
might have concluded that the safety of all residents in 
the facility, not just a that of a single resident who might 
or might not be in serious jeopardy, was her most 
important concern initially? Can you construct a realis-
tic explanation that would ethically justify the few 
moments it took to pick up the spilled ice before rush-
ing into the other resident’s room? How would you have 
reacted in this scenario and why?  

 Providing appropriately for a resident’s safety also 
entails the timely transfer of a resident to more appropriate 
care facilities should the resident’s condition warrant such 
a transfer. For example, in   Franklin v. Britthaven, Inc.  
(2006) , an 85-year-old resident was admitted to a nursing 
home with diagnoses of new-onset diabetes, urinary tract 
infection, agitation, confusion, angina, congestive heart 
failure, coronary artery disease, hypertension, and a his-
tory of transient ischemic attacks. 

 At about 7:00 one morning, he became pale. His oxy-
gen saturation was noted to be low, and he was started on 
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to implement protective measures for the safety of depen-
dent patients. Thus this particular violation of federal regu-
lations did pose immediate jeopardy to the health and 
safety of the other residents.  

  Resident Transfers 

 Resident transfers and the provision of sufficient numbers 
of staff to ensure that such transfer is performed compe-
tently serve as the basis for cases among this population. For 
example, in   Pock v. Georgian Rehabilitation House  (2007) , a 
65-year-old resident was unable to stand and could not bear 
weight on her left leg. She was assessed as needing two per-
sons to transfer her, and a sign over her bed alerted staff that 
a two-person transfer was mandatory. One nurse alone 
attempted to move her and the resident fell, fracturing her 
ankle. The resident required surgery and the facility was 
assessed $200,000 as a settlement to the resident’s family for 
the facility’s substandard care of the resident. A similar 
result occurred in   Ingarra v. Rosewood Care Center  (2007) . 

 Lack of quality care during patient transfers may 
result from understaffing to the point that staff members 
have little time to read care plans. In   Penalver v. Living Cen-
ters of Texas, Inc.  (2004) , the resident’s care plan called for 
two attendants to work with her at any time she was trans-
ferred from her wheelchair to her bed, as she was consid-
ered a “dependent” transfer. Additionally, a transfer belt 
was to be used. On the day before her death, one certified 
nursing assistant attempted to transfer the resident by her-
self. The resident fell during the transfer, and trauma was 
ruled as the cause of the resident’s death. 

 The aide testified that she had not read the nursing 
care plan, as she did not have time, and that, had she read 
the plan, she would have known that this patient was a two-
person transfer. On the day in question, the nursing home 
was critically understaffed. Two aides had called in sick, and 
the administrator did not call in off-duty personnel nor did 
she telephone the facility’s four sister facilities to locate 
available staff. She also had not called a staffing agency for 
additional help. The court laid the blame for this incident 
completely on the administrator and director of nursing, 
noting that they had deliberately allowed the facility to be 
understaffed. The family was awarded damages of $856,000.        

  GUIDELINES 
 Warning Signs of Elder Abuse and Neglect 

 Signs and symptoms frequently associated with abuse of an 
elder person include the following: 

    1.   Widowed, elder female living on a fixed and limited 
income  

   2.   Unusual or unexplained injuries such as cuts, bruises, 
and burns  

   3.   Unkempt appearance and/or dirty and soiled clothing  
   4.   Pressure or bed sores  
   5.   Confinement against the person’s will, such as being 

locked in a room or tied/restrained to a piece of 
furniture  

   6.   Dehydration and malnutrition without a medical 
cause for such conditions  

   7.   Fear, apprehension, and/or anxiety  
   8.   Withdrawal or social isolation  
   9.   Inconsistent or “strange” explanations for injuries  
   10.   Helplessness and reluctance to talk with health care 

providers  
   11.   Visits to multiple physicians and clinics  
   12.   Depression   

 Signs and symptoms of a potential abuser include the 
following: 

    1.   Adult, unemployed, and dependent child living with 
an elderly parent  

   2.   Spouse of an elder person who requires extensive care  
   3.   Verbally assaulting, threatening, or insulting the older 

person  
   4.   Concerned only with the older person’s financial sit-

uation, not the older person’s health or well-being  
   5.   Problems of the caregiver with alcohol, drug abuse, 

or gambling  
   6.   Preventing the older person from speaking for him-

self or herself  
   7.   Continually and constantly blaming the older person  
   8.   An attitude of indifference or anger toward the elder 

person  
   9.   Socially isolating the older person from outside 

contacts   

 Source:  Legal and ethical issues in nursing  (5th ed.), by G. W. 
Guido, 2007. Upper Saddle River, NJ: Prentice Hall Health.  

 In upholding the assessed penalty for failure to fol-
low federal regulations, the court noted that this was not an 
isolated error but instead showed a wider pattern of failure 

  EXERCISE 20–4 

 The resident was transferred to the hospital after she complained 
of leg pain and the nurses began to notice swelling of her leg. At 
the hospital, an orthopedic surgeon found a hip fracture he 
believed had to be at least 2 weeks old. He also said that the frac-
ture most likely had to have been caused by a fall of some sort. The 



 Chapter 20 • Nursing in Long-Term Care Settings 431

to each resident and establishes a  Residents’ Bill of Rights . 
Enumerated in the Residents’ Bill of Rights are the following 
provisions: 

   •   The right to freedom from abuse, mistreatment, and 
neglect  

  •   The right to freedom from physical restraints  
  •   The right to privacy  
  •   The right to accommodation of medical, physical, 

psychological, and social needs  
  •   The right to participate in resident and family groups  
  •   The right to be treated with dignity  
  •   The right to exercise self-determination  
  •   The right to communicate freely  
  •   The right to participate in the review of one’s care plan, 

and to be fully informed in advance about any changes 
in care, treatment, or change in status in the facility  

  •   The right to voice grievances without discrimination 
or reprisal ( Nursing Home Reform Act of 1987 , sec-
tion 483.10)   

 In addition to this federal statute, states and selected 
nursing homes have instituted individual Residents’ Bills of 
Rights .  These bills outline the rights of persons in the nurs-
ing homes, and courts have uniformly upheld the rights of 
residents when such rights have been violated. Case exam-
ples include   Kash v. Jewish Home  (2009)  and   Tannen v. 
Hebrew Home  (2010) . 

 In  Kash , the elderly resident fell in her room approxi-
mately 1 month after her admission to the nursing home. 
The resident had a bladder-retention problem and was on a 
program for regular urinary catheterizations by the nurs-
ing staff. One evening, the nurses failed to perform the 
procedure. The resident then attempted to ambulate to the 
bathroom when she felt the urge to void. While walking to 
the bathroom, she voided spontaneously and she then 
slipped and fell in a puddle of her urine. The computed 
tomography (CT) scan showed that she had a spinal com-
pression fracture as a result of the fall. The court ruled that 
she had the right to sue for a violation of the state’s nursing 
home residents’ bill of rights statute. 

 The court in  Tannen  awarded a resident $500,000 for 
the violation of the patient’s rights to adequate treatment as 
set forth in the state’s patient’s rights statute for the 18 mul-
tiple falls she incurred before her family removed her from 
the nursing home. She had incurred a fractured pelvis and 
trauma to her elbow and hip, requiring surgical repair.  

  Intentional and Quasi-Intentional Torts 

 Nursing homes and other long-term care facilities also have 
a responsibility to protect residents from intentional and 
quasi-intentional torts. Case examples of such decisions 

family sued the nursing home, alleging that an aide must have 
dropped the 79-year-old woman during a dependent transfer. 

 The nursing home convinced the court to dismiss the case 
at trial level, basing its request on the fact that there was nothing 
in the nursing documentation about the resident being mishan-
dled or falling. The case was then remanded to the appellate level 
for further determination. How should the appellate court rule in 
this case? Can you envision at least two possible bases for the fam-
ily’s lawsuit? What would the family be required to show to pre-
vail in this case? Who should prevail in the end?   

  Duty to Assess, Monitor, and Communicate 

 Quality of care ensures that information about a resident’s 
condition is conveyed in a timely manner, as illustrated by 
  Coronado v. Montefiore Medical Center  (2010) . The 
87-year-old resident’s diagnoses were dementia, malnutri-
tion, and prostate cancer. He fell from his chair while he 
was hospitalized for diagnostic testing, and x-rays of his 
lower extremities were read as negative for fracture. Before 
a second set of x-rays were evaluated, he was transferred 
back to the nursing home where he resided. 

 The nursing home was appraised of the resident’s fall 
and the negative x-rays as well as the fact that there was no 
report on the second set of x-rays. Despite this fact, there 
was no evidence that he was assessed for skin discoloration 
of his lower leg or the obvious inversion of his right foot, 
both signs of a possible fracture. Once these signs were 
noticed, he was transferred back to the hospital where he 
died of a pulmonary embolism that the medical examiner 
attributed to the delay in treatment of his right tibia fracture. 

 Liability issues in long-term care facilities differ from 
liability issues in acute care settings because of the lack of 
direct physician contact with residents. The need for nursing 
staff to adequately assess changes and potential problems and 
notify the resident’s physician or the medical director of the 
facility is critical. In   State v. Peoples  (1998) , the court held that 
negligent actions by a director of a nursing home were not 
criminal negligence, but would support a finding of civil neg-
ligence. In  Peoples,  aides in the nursing home repeatedly told 
the director that a certain resident was vomiting. The resident 
vomited 17 times in a 42-hour interval, and the director was 
notified at home on the first night he had problems, was told 
throughout the day that he was still vomiting, and was called 
the second night at home because of the continued vomiting. 
She neither notified the resident’s physician nor instructed 
the aides to notify the resident’s physician. Even though the 
resident died of heart failure related to a lower gastrointesti-
nal bleed, unrelated to his vomiting, the court held that the 
nurse would be liable for malpractice in a civil lawsuit. 

 To further protect these patients, the  Nursing Home 
Reform Act of 1987  requires the provision of specific services 
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a judgment call, but given the facts of the case and the 
patient’s previous actions, this was not a case of assault and 
battery, and placement in the nursing home was reasonable.  

  Involuntary Discharge 

  Involuntary discharge  from the nursing home, similar to 
discharge from home health agencies, may be permitted 
under the law. For example, in   Robbins v. Iowa Department 
of Inspections  (1997) , a nursing home discharged a patient 
for violent conduct and verbal abuse of others, specifically 
running his wheelchair into other residents and restraining 
their freedom of movement, and for directing abusive lan-
guage at both residents and staff members. The facility 
attempted several times to stop the resident’s acting out to 
no avail, and the court held that, with proper notice, the 
home could discharge this resident. In fact, the court noted 
that an extended care facility risks liability for keeping a 
resident who poses a threat of harm to other residents. 

 In   Board of Health Facilities Administrators v. Werner  
(2006) , an elderly gentleman was admitted to a long-term 
care facility with a diagnosis of organic brain syndrome. 
For almost 3 years, he had numerous incidents of aggres-
sion toward staff members and other residents. Some of the 
incidents involved physical assaults on other residents, 
while other incidents were merely verbal. 

 The resident was seen numerous times by psychiatric 
professionals. Recommendations were made that he 
needed a structured behavior program, something the 
facility did not have. With organic brain syndrome, he was 
not a candidate for hospitalization in an acute psychiatric 
hospital. At times his acting out would subside and at other 
times his acting out was quite alarming to the facility staff. 

 The administrator began the process of involuntary 
removal from the facility to a facility that had a structured 
behavior program. The state long-term care ombudsman told 
him that she would block any such transfer, and the adminis-
trator halted the involuntary process proceedings. The resi-
dent then attacked a vulnerable female resident, who used a 
walker, pushing her against a wall. The injured resident died 
from her injuries and the episode prompted a state inspection. 

 During the inspection, the department found a viola-
tion of federal regulations, specifically the requirement that 
long-term care facilities attend to their residents’ psychoso-
cial needs. In addition, the administrator was cited for not 
proceeding with the involuntary transfer of this resident, as 
he should have known that the ombudsman had no legal 
authority to block an involuntary transfer. 

 To discharge a resident involuntarily, written notice 
must be given to the resident, a responsible party, a state 
agency, or an ombudsman. The resident has the right to social 
work counseling and a written plan of care. Residents can also 

include those in the area of confidentiality and privacy 
rights, freedom from harm, and freedom from assault and 
battery.   State v. Larson  (2003)  held that all areas of a nursing 
home, including the dining areas, are not public areas but 
private areas and essentially equivalent to a resident’s home 
setting. Thus, it is proper for a nursing home to have a pol-
icy that prohibits residents from being photographed with-
out their consent and to prohibit residents not able to give 
their consent from being photographed altogether. 

 In   Starkey v. Covenant Care, Inc.  (2004) , the court 
ruled that a health care provider could not release medical 
records to a third party without the proper written permis-
sion from the patient. In this case, the patient’s daughter 
presented a document that stated the patient had appointed 
the daughter as her power of attorney. Pages were missing 
from the document, the daughter presented only a photo-
copy of the document, and the facility referred the matter 
to its legal department, at which time the facility refused to 
release the patient’s medical record. The court upheld this 
refusal, ruling that the facility could not release such 
records without proper and legal authorization. 

 In   Healthcare Centers of Texas, Inc. v. Rigby  (2002) , a 
resident was acting out sexually at a nursing home. The 
extent and nature of his behavior were well documented in 
the nursing record. He had attempted to sexually assault an 
elderly male resident who was blind, disoriented, and suf-
fering from Alzheimer’s disease. When a resident’s daughter 
was threatened, the nursing director wrote in the nurse’s 
note that “This resident is at risk for harming others” 
(  Healthcare Centers of Texas, Inc. v. Rigby , 2002 , at 
31769624). He was discharged from the nursing home, tem-
porarily admitted to a state psychiatric facility, and subse-
quently admitted to a second nursing home. The staff 
nurses and aides at this second nursing home immediately 
began to see that there were problems with having this 
patient in their facility. However, they did not take any steps 
to prevent him from assaulting a helpless female resident in 
her room some 10 days after his admission. In its decision, 
the court noted that when it is foreseeable that a patient can 
and will harm another person, it is imperative for the health 
care facility to take steps to prevent such harm. 

 Finally, in   Marchbanks v. Borum  (2001) , the question 
of assault and battery arose when a patient was sedated with 
Haldol and transferred to a nursing home setting. In this 
particular case, the patient had established a pattern of 
allowing her niece to give valid informed consent on her 
behalf. At the time of the incident, the patient had become 
extremely combative, aggressive, and agitated. The treating 
physician determined that the best course of action to care 
for this patient was to transfer her to a nursing home setting 
where she could be adequately supervised during her recov-
ery from gallbladder surgery. The court noted that this was 
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investigating patients’ understanding of the benefits and 
burdens of cardiopulmonary resuscitation, artificial hydra-
tion, and nutrition in the elderly concluded that, in general, 
the elderly actually perceive more benefit from these inter-
ventions than was previously thought ( Corpolla et al., 
1998 ). Since this early study, additional research has stud-
ied the perceptions of this population regarding their sur-
vival outcomes should they elect not to request 
do-not-resuscitate orders ( Adams & Snedden, 2006 ), the 
effect that health literacy has on the preferences of elderly 
rural populations and their request for cardiopulmonary 
resuscitation (CPR) in the event it would be required 
( Volandes et al., 2011 ), and the perceptions of elderly 
patients concerning CPR before and after treatment for 
depression ( Eggar, Spencer, Anderson, & Hiller, 2002 ). 

 These studies underscore the need for continued 
patient education about the resident’s right to self-determi-
nation as well as the benefits and burdens of the variety of 
therapies and treatments available to the elderly. Nurses 
should continue to teach patients about their options, 
empowering the patient and family members so that they 
remain competent decision makers. 

ask the court to oversee that their rights are being honored or 
to negate the whole process if they are not honored. 

 Emergency transfers may be done without the 
required 30-day federally mandated notice, depending on 
the circumstances warranting the transfer. In   Florida Depart-
ment of Veterans Affairs v. Cleary  (2008) , inappropriate sex-
ual acting out toward other residents and staff was becoming 
more of a behavior pattern. The family was approached 
about a possible transfer of the resident to a facility that 
could better handle the resident, but the family refused. The 
nursing home went forward with the transfer, which 
occurred 23 days later, 7 days short of the federal regulations 
mandating 30 days’ notice prior to such an involuntary 
transfer. The court supported this early transfer, noting that 
the transfer should occur as soon as practical, as the health 
and safety of other residents in the facility were at stake. 

 The  Nursing Home Reform Act of 1987 , covered ear-
lier in this text, also applies to nursing home admission prac-
tices, stating that a nursing home must not require a third 
party to guarantee payment to a facility as a condition of 
admission or continued stay in the facility. This act applies 
whether the nursing home accepts Medicare and Medicaid 
applicants or is a private-pay extended facility. A family 
member who voluntarily agrees to co-sign as a financially 
responsible party is entitled to advance written notice before 
a nursing home can legally discharge the patient. The court 
in   Podolsky v. First Healthcare Corporation  (1996)  held that it 
is unfair and a deceptive trade practice to allow a family 
member to sign as a third-party guarantor without advising 
that a co-signer is not required for admission, but only gives 
the co-signer the right to notice if the resident is to be dis-
charged. A later case (  Guardianship of Skrzyniecki,  1997 ) 
held that a nursing home does have the right to take legal 
action if a resident’s guardian exhausts the resident’s assets to 
pay for nursing home care but then neglects to apply for 
Medicaid or Medicare benefits for the resident. 

 As with admission to acute care facilities and home 
health care, patients or their surrogate decision makers 
sign contracts that outline the patient’s rights and obliga-
tions and the facility’s rights and obligations. Three cases, 
  Howell v. NHC Healthcare-Fort Saunders, Inc.  (2003) ,   Rait-
eri v. NHC Healthcare/Fort Sanders, Inc.  (2003) , and 
  Romano v. Manor Care, Inc.  (2003) , all have dealt with the 
right of the patient/surrogate decision maker when arbitra-
tion is involved. All of the cited cases have upheld the use 
of arbitration when disagreements arise.  

  End-of-Life Care and Patient Education 

 Residents who are admitted to long-term care facilities 
have the same rights as all inpatients under the Right to 
Self-Determination Act of 1990. An early research study 

  Ethical Scenario 20–3 

 End-of-Life Dilemma 

 Julia works in the independent living section of a 
retirement community. Mrs. Chu is a patient who is 
terminally ill with cancer but is still able to care for her-
self and performs her own activities of daily living. 
Mrs. Chu executed a living will just before her admis-
sion, and her physician has signed a do-not-resuscitate 
order in the event of her demise. The retirement com-
munity has just enacted a new policy stating that all 
residents will be resuscitated in the event of a cardio-
pulmonary arrest, regardless of the resident’s wishes. 
Should Mrs. Chu suddenly experience a cardiopulmo-
nary arrest, what should Julia do? What ethical dilem-
mas does such a scenario create? Whose ethical 
principles and rights prevail in such a situation? What 
types of ethical issues are involved with such a policy? 
Do patients retain their right of autonomy when they 
enter retirement communities?   

  Elder Abuse 

 The mistreatment of the elderly has prompted a legislative 
response to the issue, much as occurred with child abuse 
some years ago. All states now have elder abuse laws, 
designed to protect the older, vulnerable adult from abuse, 
neglect, and financial exploitation. Though the laws differ 



434 Part 5 • Impact of the Law on Nursing in Selected Practice Settings

force, or coercion. Coercion, the court noted, was further 
defined as occurring when one person exploits another 
person’s special vulnerability. In this case, the resident’s 
extreme age and impaired mental and physical state easily 
led to the conclusion that undue influence was involved in 
this transfer of money to the aide. The court also noted that 
a vulnerable person’s mental capacity does not have to 
amount to full-blown incompetence to find that undue 
influence has occurred. Finally, the court noted the fact 
that there was no independent advice before this transac-
tion in finding that undue influence had occurred. 

 A similar case is   Morris v. Dobbins Nursing Home  
(2011) . In this case, an aide working in the nursing home 
obtained written permission from one of the residents to 
handle the resident’s personal checkbook. The aide then 
gave two notes signed by the resident to the charge nurse, 
who placed these notes in the resident’s chart. The aide 
was fired and reported to the local police when the nurs-
ing home administrator learned she was handling the 
resident’s affairs and the aide was unable to account for 
the funds, which were absent from the resident’s check-
ing account. 

 The aide subsequently sued for wrongful termina-
tion and malicious prosecution. The court noted that fed-
eral and state laws require nursing facilities to set up and 
enforce policies against abuse of residents and misappro-
priation of their funds, including a mandatory duty to 
report such misappropriation to local law enforcement. 

   United States v. Ashworth  (2006)  upheld the finding 
that identity theft is a form of financial exploitation and 
abuse if the victim of the identity theft is a vulnerable, 
elderly individual. In this case, an aide in a nursing home 
had stolen the identity of an elderly resident, and the aide 
subsequently emptied the resident’s personal bank account. 
  Iroabuchi v. Commissioner of Human Services  (2007)  upheld 
the disqualification of a licensed practical nurse from 
working with vulnerable nursing home patients when it 
was revealed that she previously had been convicted of 
shoplifting. In its finding, the court specifically noted that 
although the shoplifting conviction was a relatively minor 
criminal offense, it was a major drawback to being allowed 
to work in a position of trust with persons who are 
extremely vulnerable to thefts of their property. 

   Acheaw v. Commissioner  (2010)  likewise prevented 
a mother from caring for her son when the criminal 
background check, required by state law, revealed that 
she had previously been convicted of felony forgery and 
felony issuance of bad checks. The court noted that her 
criminal convictions for two separate major incidents of 
financial dishonesty posed serious doubts about her fit-
ness to work with vulnerable persons without risk of 
financial exploitation. 

from state to state, they generally define vulnerable adults 
as persons with a mental or physical condition that signifi-
cantly impairs their ability to care for themselves. Some 
states also use a specific age, generally 60, although some 
states do not specify when the person is chronologically 
considered an elder adult for purposes of the law. 

 Although definitions vary, the term  elder abuse  
overtly refers to the maltreatment of older people. Such 
abuse usually includes physical and psychological abuse 
and can be either intentional or unintentional, resulting 
from the actions or inactions of other people, usually care-
givers. Physical abuse concerns intentional infliction, or 
allowing someone else to intentionally inflict, bodily injury 
or pain. Examples of such injury or pain include slapping, 
kicking, biting, pinching, burning, and sexual abuse. 
Examples may also include the inappropriate use of medi-
cations and physical restraints. Unintentional abuse is the 
failure of the caregiver to provide the goods, services, or 
care necessary to maintain the health and safety of the vul-
nerable adult. Neglect may be repeated conduct or a single 
incident that endangers the elder’s physical or psychologi-
cal well-being. Psychological abuse includes verbal harass-
ment, intimidation, denigration, and isolation, as well as 
repeated threats of abandonment or physical harm. 

 Financial exploitation, also a type of abuse, occurs 
when family members, friends, or paid caregivers take 
financial advantage of the person, stealing from bank 
accounts, selling possessions, and taking the elder person’s 
Social Security checks for their own benefit. Financial 
exploitation includes the improper or unauthorized use of 
funds, property, powers of attorney, and guardianships. 
Exploitation may also include making elderly persons work 
against their wishes. 

 A case example of such exploitation is   Miller v. Dunn  
(2006) . An aide caring for an elderly resident in a nursing 
home wrote one of the resident’s personal checks to herself 
in the amount of $15,000. Though the aide’s name and the 
amount of the check were in the aide’s handwriting, the sig-
nature on the check was genuinely that of the resident. The 
aide endorsed the check and deposited it into her bank 
account. The resident’s niece, who had legal power of attor-
ney for the resident, discovered the check about a month 
later and reported it to the nursing home administrator. 
The administrator contacted the state Department of 
Health and Senior Services and the local police. 

 In her defense, the aide claimed that the patient had 
voluntarily given her the money as a down payment on a 
home purchase. Gifts and bequests from vulnerable per-
sons to caregivers come under scrutiny for undue influ-
ence, defined by the court as meaning when a person uses 
dishonest motives to substitute his or her will for the will of 
another. Undue influence amounts to overt persuasion, 
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of health that there was a possible episode of elder abuse in 
the facility. Although the daughter was subsequently 
acquitted of charges of criminal abuse, the court noted that 
a nursing home is required by law to investigate and report 
any instances of possible elder abuse. The need for such 
reporting is to protect the resident and also fulfill the nurs-
ing home’s legal duties. 

 Some courts distinguish whether the action of the 
caregiver is intentional or a reflex behavior. In   Wiley v. 
Department of Health and Human Services  (2002) , a resi-
dent spat at an aide, who responded by slapping the resi-
dent. The resident was highly combative and frequently 
acted out toward staff members. The court in this case 
stated that the staff member’s action was a reflex behavior 
and that the action was not willful, but merely a reaction to 
the resident’s behavior. Abuse, said this court, is the willful 
infliction of injury, unreasonable confinement, intimida-
tion, or punishment with resulting physical harm, pain, or 
mental anguish. 

 Abuse can also be a finding for what is often consid-
ered part of ordinary nursing care.   Taylor v. Department of 
Veterans Affairs  (2006)  concerned a resident who was 
undergoing inpatient treatment for paranoid schizophre-
nia. Though the facility had a barber shop where residents 
could get a haircut and a shave, this particular resident did 
not like having his hair cut or his face shaved. Two nurses 
decided to provide these services when the resident was in 
his wheelchair by locking the wheels and holding his hands 
so that one of the nurses could cut his hair and shave his 
face. The court found that abuse of a vulnerable person 
includes mental, physical, sexual, or verbal abuse, such as 
actions or behaviors that conflict with a person’s rights, 
willful violation of a person’s privacy, or willful physical 
injury. The court upheld the nurses’ termination for abuse 
of this vulnerable resident. 

 Note, though, that there must be some solitary evi-
dence that abuse did occur for courts to hold a health care 
provider liable for that abuse. In   In re Abuse Finding  (2008) , 
the court was unable to conclude that any abuse had 
occurred because the investigation into an alleged abuse 
situation was not fully conducted and the resident who 
alleged the abuse and who suffered from confusion could 
not distinguish which of two similar-looking aides was the 
abuser. Additionally, the resident was receiving Trental, an 
anticoagulant that made her more prone to bruising, thus 
the bruises on her wrists did not necessarily prove that any-
one had handled her roughly. 

 Verbal abuse also can occur and may be the grounds 
for terminating a nursing home aide’s employment (  Aquiar 
v. Bartlesville Care Center , 2011 ). The resident routinely 
subjected the nurse’s aide to unwanted touching, interfer-
ing with her work, and finally assaulted her. The resident 

 A more blatant example of financial exploitation 
occurred in   Kafaru v. Burrows  (2009) . The nursing home 
notified the police after two residents complained that 
their credit cards were missing and that unauthorized 
charges at local stores had appeared in the credit card bills. 
When the police investigated, they were able to obtain the 
store’s surveillance tapes. These surveillance tapes were 
then shown to the nursing home residents, who quickly 
identified two of the purchasers as nursing aides who had 
cared for the residents whose credit cards were missing. 

 Elder abuse is not an isolated problem in the United 
States today. Rather, all indicators suggest that maltreat-
ment of the elderly is widespread and occurs within all 
subgroups of the aged population. Estimates range from a 
4.6 percent to 11 percent incidence of such abuse, based 
on various sampling, survey, and case definitions, 
although it is widely agreed that the accuracy of this esti-
mate is difficult to ascertain due to underreporting of 
cases and the multiple definitions used by individual 
states ( National Center on Elder Abuse, 2011 ). The pro-
file of the person most likely to be abused is an elderly 
woman, unable or minimally able to care for herself, with 
limited periods of competency, and often depressed, with 
the oldest elders the most frequently abused. In over 67 
percent of the reported cases, the abuser is an adult child 
or spouse who abuses by neglect, psychological abuse, 
exploitation, and physical abuse. 

 The overwhelming majority of states mandate the 
reporting of elder abuse, with the minority of states con-
tinuing to encourage the reporting of abuse. The standard 
for reporting is a reasonable belief that a vulnerable person 
has been, or is likely to be, abused, neglected, or exploited. 
Note that one does not need to be certain that abuse has 
occurred, but must have a legitimate basis for suspecting 
that abuse has occurred or will occur. Reporting is thus 
done in “good faith.” Most states grant immunity from civil 
and criminal action for reporting, and some prevent 
employment retaliation for reporting. Because the proce-
dure for reporting and the agency to which the report is 
made vary from state to state, nurses are advised to explore 
their individual state laws regarding elder abuse. 

 Court cases that have resulted because of elder abuse 
involve physical, verbal, and sexual abuse. For example, 
  Veatch v. Bartels Lutheran Home  (2009)  concerned the pos-
sible abuse of a nursing home resident by the resident’s 
daughter. The staff began watching the daughter carefully 
because they felt that she was overly aggressive in her par-
ticipation in her mother’s physical care. After noting that 
the daughter had forcefully pushed the mother’s wheel-
chair against the facility’s dining room table, the staff noted 
that the resident had significant new bruising on both of 
her arms. The nursing home notified the state department 
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Department of Public Health  (2001) , the court concluded 
that even one incident of such verbal abuse is sufficient 
grounds to discipline a staff member for elder abuse. 

 The court in   Appeal of Staley  (2007)  held that the use 
of obscene and demeaning language was sufficient for ver-
bal abuse of a resident. In this case, an aide was overheard 
using demeaning language while helping a resident use the 
bedside commode. Following this verbal abuse, the resi-
dent was noted as being visibly upset and reluctant to 
request assistance from other staff members when he again 
needed to use the bedside commode. This court noted that 
mistreatment of a vulnerable elder includes disparaging, 
derogatory, humiliating, harassing, or threatening language 
or gestures, and not just abusive physical contact.   Swift v. 
Evangelical Lutheran Good Samaritan Society  (2007)  
reached a similar conclusion when an aide, with a history 
of verbal abuse of vulnerable adults, responded in a harsh 
tone to a resident’s call bell over the intercom that she was 
turning off the resident’s call bell and that the resident had 
better not turn it on again. 

 Sexual abuse can occur in nursing home settings. 
Perpetrators of such sexual misconduct may be employees 
of the facility as well as other residents residing at the facil-
ity. For example, in   Benitez v. Department of Health  (2009) , 
the male nursing aide, employed by a staffing agency, was 
assigned to work at a nursing home. While working at the 
home, he sexually abused an elderly female resident. The 
resident recounted the incident to a female nursing aide 
who regularly worked in the nursing home and whom the 
resident trusted. The female aide reported this incident to 
her charge nurse. The nursing home then reported the 
male aide to the state department of health, and the aide is 
now listed in the state registry of persons who are perma-
nently barred from care-giving employment with vulnera-
ble persons. 

 In   Dixon Oaks v. Long  (1996) , an elderly resident 
could not walk or get out of bed on her own. The 79-year-
old resident had a medical diagnosis of Alzheimer’s demen-
tia. Her daughter discovered a large bruise on her mother’s 
buttocks and inner thigh. She was told by the nurse that her 
mother had fallen a few days earlier, and this was the pos-
sible source of the bruise. Two days later, while changing 
her mother’s clothes, the daughter saw severe bruising and 
swelling in her mother’s anal and genital area. 

 The following day, the daughter was contacted by the 
nursing home and told that a male resident had been 
caught fondling her mother’s genitals. The same male resi-
dent had been found kissing and fondling her on more 
than one occasion. The male resident admitted having sex 
with the woman, and was arrested and charged with devi-
ant sexual assault. 

then was convicted of assault and battery for this attack. 
The aide, though, had also called the resident several 
names, including asserting that he was a “prick” during one 
of his more emotional tirades. Her employment was termi-
nated when the nursing home administrator became aware 
of this “name-calling.” The court upheld her termination, 
noting that verbal abuse of a resident by a care-giving 
employee is never excused and that the employee hand-
book explicitly warned that verbal abuse of a resident was 
grounds for immediate termination. 

 Abuse can occur in home care settings, and   In the 
Interest of E. Z., Dependent Adult  (1998)  is an example of 
the need for nurses to report such abuse. In this case, the 
court applauded the nurse who reported a case of elder 
abuse by her caretaker. E. Z. was 96 years old, suffering 
from organic brain syndrome and multiple medical condi-
tions, and was living with her grandson. They both sub-
sisted on her Social Security checks. On two occasions, a 
visiting nurse found the woman alone, helpless, and in seri-
ous need of attention. The nurse reported the situation to 
the human services department, so that an emergency 
court order could be obtained to take the woman to a hos-
pital and then to a nursing home. A guardian  ad litem  was 
appointed by the court to represent the woman’s interests. 
The court ruled that she was a victim of dependent adult 
abuse by her grandson-caretaker, who had apparently 
abandoned her. 

 Staff members may also be terminated for their fail-
ure to report abuse in nursing home settings. In   Brewing-
ton v. Sunbridge Regency  (2007) , an aide was terminated 
when he failed to report sexual abuse of a resident by 
another resident. The court noted that consenting adults 
who happen to live in nursing homes have the same pri-
vacy rights as everyone else to have consensual sexual 
relationships, and when such sexual acts involve a resi-
dent who is not mentally competent to give consent, the 
sexual contact is not consensual and thus there is an affir-
mative duty on the part of the witnessing employee to 
report the abuse. 

 Abuse can be based on the verbal comments made to 
a resident. In   Allen v. Department of Health and Human 
Services  (2002) , the court held that a verbal threat may be 
considered abuse, even if there is no proof that the threats 
result in physical harm or pain to the resident. In that case, 
the resident kicked one of the nursing aides as she was 
being transferred from her wheelchair to a shower chair. 
The aide threatened to either beat or pinch the resident if 
she ever kicked her again. Though the court conceded that 
it was possible that the resident was not cognizant of the 
threat, the law presumes that instances of abuse of any sort 
cause physical harm, pain, or mental anguish. In   Mason v. 
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 All states and the District of Columbia have laws 
authorizing the Long-Term Care Ombudsman Program, 
which is responsible for advocating on behalf of long-term 
care facility residents who experience abuse, violations of 
their rights, or other issues. This program is mandated as a 
condition of receiving federal funds under the  Older Ameri-
cans Act of 1987  and the  amended act of 1992 . In selected 
states, the program fulfills the role of adult protective ser-
vices and has the legal authority to investigate and respond 
to abuse occurring within long-term care settings. Addition-
ally, a bill entitled  Elder Justice Act  was introduced into the 
U.S. House of Representatives early in 2003 and reintro-
duced in several subsequent legislative sessions by both 
houses of the U.S. Congress. It was successfully signed into 
law by President Barack Obama as part of health care reform 
in 2010, coordinating efforts to prevent elder abuse on a fed-
eral level. The passage of this act assures the following: 

    1.   Establishment of an Elder Justice Coordinating Center 
to make recommendations to the Secretary of Health 
and Human Services on the coordination of activities 
of federal, state, local, and private agencies and entities 
relating to elder abuse, neglect, and exploitation.  

   2.   Establishment of a nationwide program for national 
and state background checks on direct patient access 
employees of long-term care facilities.  

   3.   Establishment of funding for Adult Protective Services.  
   4.   Establishment of a 27-member Board on Elder 

Abuse, Neglect, and Exploitation.  
   5.   Authorization of a $500,000 study on establishing a 

national nurse aide registry.  
   6.   Authorization for the Department of Health and 

Human Services to improve data collection and dis-
semination, develop and disseminate information 
related to best practices related to adult protective 
services, and to conduct research related to adult 
protective services.          

 In   Regions Bank v. Stone County Skilled Nursing  
(2001) , the court held that health care facilities must 
observe the work performance of nurse’s aides and must 
see them demonstrate competency in specific care tasks. 
Newly hired or newly certified male aides who are to work 
with vulnerable female patients must be observed by super-
vising nurses before they are allowed to work indepen-
dently with these female patients. 

 Abuse can result in criminal charges being brought 
against the abusers. In   State v. Easton  (1998) , two nonli-
censed personnel working in a residential care facility 
were convicted of a felony offense and sentenced to 2 to 
10 years in prison. Their crimes were committed when 
they tried to restrain a resident residing in the facility 
where they were employed. The two defendants refused 
to take directions from an experienced worker who knew 
how to take down and safely restrain a combative patient. 
Instead, they taunted and cursed the resident, tore his 
clothing, and struck him for 2 1/2 hours while the resi-
dent’s agitation escalated, apparently trying to intimidate 
him into behaving and following the rules. Also, the 
defendants had created the emergency situation because 
their actions showed they had the willful intent to abuse 
this resident. Their convictions and sentences were appro-
priate, the court ruled. In   Goodlett v. Adventist Health Sys-
tems  (2007) , the court upheld the criminal conviction of 
an aide who sexually abused a partially paralyzed 62-year-
old stroke resident. 

  Ethical Scenario 20–4 

 Witnessing Patient Abuse 

 An 83-year-old resident of a nursing home was physically 
in good health, but had been diagnosed with Alzheimer’s 
disease. At times, this resident would become confused 
and wander toward the doors of the nursing home, look-
ing for her parents and a way to exit the facility. To pre-
vent her from leaving the nursing home, the resident was 
fitted with a special bracelet that automatically locked an 
outer door if she came within 30 feet of the door. For fire-
safety purposes, the door automatically unlocked within 
a 15-second time frame. Thus, staff members had essen-
tially a 15-second time frame to notice an elopement 
attempt and redirect the resident. 

 Early one morning, the resident was trying to get 
out through the door and a staff member came up 
behind her, slapped her on the buttocks, grabbed her by 
the shoulders, turned her around, and shoved her back 
into an interior hallway. This episode was reported to 
the director of nurses. The director interviewed the 

other nursing staff members who were present during 
this incident; the director also examined the resident, 
noting that a red mark was present on the resident’s but-
tocks. The director then reported the nursing staff mem-
ber to the proper state agency, and the staff member was 
charged with criminal abuse of a nursing home resident. 

 Without argument, the treatment of this patient was 
abusive. You are one of the nurses who witnessed and later 
testified to this incident. Ethically, what should you have 
done at the time of the incident? How might you have pre-
vented the overt abuse that the resident encountered? 
What are your and your peer nurses’ ethical responsibili-
ties to ensure that such an incident would not again occur?  
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often seen, some to a greater and some to a lesser degree, 
in the elderly residents of long-term care facilities. Thus, 
health care providers are ever aware of the need to pro-
mote the person’s welfare and balance the benefits and 
burdens of decisions. 

 A second concern involves doing what is just or fair, 
especially with the distribution of benefits for all con-
cerned. For example, how many staff resources can be 
devoted to a single disruptive nursing home resident when 
other, equally deserving, residents have needs that are not 
being met? Does partial care, what one can do under the 
circumstances and with the resources available at the time, 
meet the ethical principle of justice? 

 Nurses may be tempted to not report cases of abuse, 
primarily because of uncertainty concerning how to report 
such abuse and/or because of fear that they will somehow 
become involved in the stigma involved with the abuse. 
This is especially true if the abuse has been particularly 
shocking, such as occurs in sexual abuse of the elderly or 
such severe physical abuse that the elderly person is 
gravely harmed. Failing to report such abuse, though, pre-
vents the person who is abused from obtaining the coun-
seling and care that he or she needs to begin the healing 
process and prevent future harm. Nurses need to support 
one another in such instances, reporting the abuse to per-
sons or agencies as appropriate, and assisting in subse-
quent investigations so that future individuals will not be 
similarly harmed. 

 Nurses may also be tempted not to report cases of 
abuse because the abused person asks that the abuse not be 
reported. This request is generally made in instances where 
the abuser is a family member and the person is afraid that 
reporting the abuse will make future abuse more severe or 
that he or she will be abandoned if the abuser is jailed. Such 
a request presents a true dilemma for the nurse or nurses 
involved. Does one tell the truth and report the abuse, fol-
lowing the principle of beneficence, or do as requested and 
allow the abuse to continue? 

  Jogerst, Daly, Brinig, et al. (2003)  discovered that 
cases of abuse were more apt to be reported in states that 
had mandatory reporting laws than in states where such 
reporting was encouraged, but not mandated. Though 
this is not a surprising outcome, it does suggest that 
such underreporting may prevent the cessation of such 
abuse in the future or actually increase the possibility 
that rates of abuse will accelerate. Should not state legis-
latures examine these data and enact legislation that 
mandates the reporting of elder abuse similar to the 
mandated reporting of child abuse in all states? Though 
the mandatory reporting of child abuse has not eradi-
cated such abuse, it does begin to assure the safety and 
care of abuse victims.   

  SELECTED ETHICAL ISSUES IN 
LONG-TERM CARE 

 One of the main ethical issues in this area of nursing 
concerns elderly individuals’ autonomy, including their 
capability for decision making. This capability involves 
understanding what is being considered as well as appre-
ciating the consequences of the decision. The decision 
should not be made under duress or in times of great 
stress, and the individual should be able to communicate 
the decision to others in a way that reflects the under-
standing of potential consequences and outcomes. Influ-
encing factors, such as pain, depression, psychiatric 
illness, or effects of mediations, can affect this decision-
making capacity. All of these influencing factors are 

  EXERCISE 20–5 

 Indicate which of the following scenarios are examples of elder 
abuse and, if there is abuse, the type of abuse that each scenario 
depicts: 

    1.   Alice, age 75, lives in a small apartment with her son Frank, 
54. Frank moved in with his mother on the condition that 
he cease drinking and seek counseling for that problem. 
Frank found a job and began coming home later and later 
in the evening. Alice thought she smelled alcohol on 
Frank’s breath, and she confronted him with that fact and 
told him he would need to find alternate living arrange-
ments if he continued to drink. Frank became enraged, ran 
toward his mother with his fist raised over his head, and 
Alice fled to the safety of a neighbor’s house.  

   2.   Carol, 24, a single mom with two young children, lives in an 
apartment building where Beatrice, 86, also lives. Because 
of her arthritis, Beatrice seldom leaves her apartment and 
Carol frequently visits Beatrice, often helping with the laun-
dry and small household chores in exchange for babysitting 
services. Carol also does some grocery shopping for Bea-
trice, frequently keeping the change from the money that 
Beatrice has given to Carol. Carol thinks this is fair, as she is 
taking the time and trouble to assist Beatrice.  

   3.   Judy, 82, lives alone and suffers from chronic congestive 
heart failure and depression. She hates taking her diuretics 
because it is difficult for her to ambulate to the bathroom 
and she has had many “accidents.” Thus, she has chosen 
not to take her medications as directed, and now her legs 
have become so swollen that she is unable to walk at all.  

   4.   John, 72, partially blind and hard of hearing, lives with his 
son and daughter-in-law. Both the son and daughter-in-
law are unemployed and refuse to help John leave the 
house for relaxation, walks, or doctor’s appointments. They 
also refuse to allow John to use his Social Security money 
to buy a new hearing aid.      
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     Summary 

   •   Long-term and home health care settings include a 
variety of facilities, including nursing homes, assisted 
living centers, extended care facilities, day care facilities 
for adults, hospice centers, and skilled nursing homes.  

  •   Providing quality nursing care in any of these facili-
ties is challenging, and the majority of cases filed by 
residents and family members concern malpractice 
and standards of care.  

  •   To protect residents in these facilities, the  Nursing 
Home Reform Act of 1987  was passed, requiring the 
provision of specific services to each resident and 
mandating provisions contained in the Residents’ 
Bill of Rights provision of the law.  

  •   In accordance with this federal mandate, states and 
selected nursing homes have instituted individual 
Residents’ Bills of Rights that generally exceed the 
provisions of the federal statute.  

  •   Long-term care facilities may also be liable for inten-
tional and quasi-intentional torts and involuntary 
discharge of residents.  

  •   Elder abuse, an international issue, refers to the mal-
treatment of older people, including physical, verbal, 
psychological, sexual, and financial exploitation abuse.  

  •   Nurses, as well as the public at large, have a duty to 
report cases of elder abuse to the appropriate agency 
and/or administration of the facility.  

  •   Health care providers can be held both civilly and crim-
inally liable for abuse to elderly, vulnerable individuals.  

  •   The Long-Term Care Ombudsman Program was 
established to assure advocacy on behalf of long-
term care residents who experience abuse, violations 
of their rights, and other issues.  

  •   Multiple ethical issues may arise when providing 
nursing care in long-term care settings.    

  Apply Your Legal Knowledge 
   1.    Why do the potential legal liabilities of nurses in long-term 

care settings more closely resemble the potential legal liabili-
ties of community health nurses and home health care nurses 
than the potential legal liabilities of acute care nurses?   

   2.    Should physical restraints be used with the elderly popula-
tion? Why or why not?   

   3.    How can nurses begin to address the issue of elderly abuse in 
long-term care settings?    

  YOU BE THE JUDGE 
 Mr. Aburu, 81, with a history of cerebral vascular accidents, 
was hospitalized as an outpatient for a surgical procedure to 
incise and drain a skin lesion on his chest. After the procedure, 
he returned to the long-term care facility with sterile packing in 
the partially sutured incision site. The packing was to remain 
for 3 days, then be removed, and the wound covered with a dry 
dressing. The risk of complications for this type of surgery was 
considered quite low, and both the nursing home administrator 
and the attending surgeon saw no reason why the patient could 
not be adequately cared for in the nursing home immediately 
after surgery. 

 Approximately 5 hours after Mr. Aburu returned to the 
nursing home, blood was observed at the incision site. He was 
transferred back to the acute care hospital, where he died the fol-
lowing day. 

 Evidence at trial showed that for the 5 hours that Mr. Aburu 
was at the nursing home, several licensed and unlicensed person-
nel attended to him. At lunchtime, two aides escorted Mr. Aburu 
to the dining room; lunch was about 3 hours after his return to the 

nursing home. None of the personnel examined his dressing until 
an aide noticed that he was bleeding though his bed sheets. Shortly 
after discovering the bleeding, the patient was transferred by 
ambulance to the hospital. His family has filed a lawsuit for the 
wrongful death of their father, alleging that the care given to the 
patient after surgery fell below the acceptable standards of care. 

  QUESTIONS 

   1.    What should the standards of care be for such a patient?   
   2.    Even though the nursing care plan did not specify that the 

wound should be checked hourly, how should the prudent 
nurse have acted?   

   3.    Should the lawsuit center primarily on the surgeon for allow-
ing this patient to be sent back to the nursing home for post-
operative care rather than insisting that he be kept for 24 
hours in an acute care facility postoperatively?   

   4.    How would you decide this case?     
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