Which do you think is better from a plaintiff's viewpoint, contributory or comparative negligence?
Based on the article you read regarding Contributory versus Comparative negligence and the material in the text (law and economics 6th Robert Cooter) pages 208 - 211, which system do you think plaintiffs would prefer and why.
Identify which plaintiff would prefer - 1 point
Citing supporting evidence from article - 1 point
Citing additional support from the article - 1 point
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Pages 208 – 211 of law & economics are chapter 6. I just add summary of chapter 6 in case you do not access to the book...
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Chapter   6   An Economic Theory of Tort Law   The economic analysis of tort liability is one of the greatest topics with which to capture the interest of the  st u dents. There are several reasons for this. First, for law students the economic analysis is so obvio usly an d  clearly at variance with the standard doctrinal analysis with which they are familiar that this topic may tea ch  them more about the entire field of law and economics than anything else in the semester. For i n stance, the  standard doctrinal course f ocuses on cases in which there has been an injury, and the central issue is who  ought to pay for it. Law pr o fessors help the students mine the principles of corrective justice to see if there  are organizing ideas for deciding who should bear liability for  accidental injuries. By contrast, the ec onomic  focus is not on what to do  after   an accident has o c curred but rather on what rules for apportioning liability  ought to be so as to induce pre - accident precaution that will minimize the likelihood and severity  of ac cidents.   Second, the material may serve to illustrate some earlier points that have been made. For i n stance, one of  the principles that we stress in the text is that transaction costs prevent parties from reaching a deal with  all  potential injurers or   all p o tential victims about who should take care or pay for an accident   if one should  occur. Notice that tort law is all about affecting behavior “behind a veil of ignorance” — specifically,  ignorance about whether you will be injured or an injurer.    Third , this may be the first time during the semester in which the law students have to wrestle with    graphs. (For those of you teaching economics and business students, you may have been using graphs    and math e matical tools all along. Bear with us.) Law studen ts get a little twitchy when we start putting  equations and graphs on the board, but in dealing with this subject they ought to we l come it. The underlying   logic of the argument is much clearer because of the mathematical presentation than it would be if me rely  made verbally. An investment on the law students’ part in trying to become co m fortable with the graphical  treatment of the economics of tort l i ability is well worth their time.    You can facilitate this learning by asking the students to do some exerci ses based on the graphs. For ins tance,  you might ask them to indicate the effects on the social optimum level of care of a change in technology th at  lowers the per unit cost of precaution or of an advance in medical technology that makes treatment of  injur ies  more effective. You might also ask them if they can use the graphs to indicate the effect on precaution - tak ing  of  the  courts’ getting the damages calculation wrong or of only a fraction of  the  victims’ suing those who  injured them.   An additional point  that you might wish to make in discussing negligence and strict liability is this: why  would the law ever hold out the possibility (as does negl i gence) that a wrongdoer will  not   be held liable  for the harm that he has caused? This, we think, is the central   question that any theory that compares   negligence and strict liability must answer. And the answer, we believe, for negl i gence’s holding out the  po s sibility of exonerating a wrongdoer is that it is the only conceivable way to induce the potential  victim   t o take care, too. For many accidents the  ex ante   identity of victim and injurer is not at all clear. Consider  automobile accidents. One simply does not know which role he will take when the next accident occurs.    In view of that uncertainty as to role, str ict liability simply will not work. Only negligence will i n duce    both potential participants in an accident to take care.   
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Chapter 6
An Economic Theory of Tort Law


The economic analysis of tort liability is one of the greatest topics with which to capture the interest of the students. There are several reasons for this. First, for law students the economic analysis is so obviously and clearly at variance with the standard doctrinal analysis with which they are familiar that this topic may teach them more about the entire field of law and economics than anything else in the semester. For instance, the standard doctrinal course focuses on cases in which there has been an injury, and the central issue is who ought to pay for it. Law professors help the students mine the principles of corrective justice to see if there are organizing ideas for deciding who should bear liability for accidental injuries. By contrast, the economic focus is not on what to do after an accident has occurred but rather on what rules for apportioning liability ought to be so as to induce pre-accident precaution that will minimize the likelihood and severity of accidents.


Second, the material may serve to illustrate some earlier points that have been made. For instance, one of the principles that we stress in the text is that transaction costs prevent parties from reaching a deal with all potential injurers or all potential victims about who should take care or pay for an accident if one should occur. Notice that tort law is all about affecting behavior “behind a veil of ignorance”—specifically, ignorance about whether you will be injured or an injurer. 


Third, this may be the first time during the semester in which the law students have to wrestle with 
graphs. (For those of you teaching economics and business students, you may have been using graphs 
and mathematical tools all along. Bear with us.) Law students get a little twitchy when we start putting equations and graphs on the board, but in dealing with this subject they ought to welcome it. The underlying logic of the argument is much clearer because of the mathematical presentation than it would be if merely made verbally. An investment on the law students’ part in trying to become comfortable with the graphical treatment of the economics of tort liability is well worth their time. 


You can facilitate this learning by asking the students to do some exercises based on the graphs. For instance, you might ask them to indicate the effects on the social optimum level of care of a change in technology that lowers the perunit cost of precaution or of an advance in medical technology that makes treatment of injuries more effective. You might also ask them if they can use the graphs to indicate the effect on precaution-taking of the courts’ getting the damages calculation wrong or of only a fraction of the victims’ suing those who injured them.


An additional point that you might wish to make in discussing negligence and strict liability is this: why would the law ever hold out the possibility (as does negligence) that a wrongdoer will not be held liable for the harm that he has caused? This, we think, is the central question that any theory that compares negligence and strict liability must answer. And the answer, we believe, for negligence’s holding out the possibility of exonerating a wrongdoer is that it is the only conceivable way to induce the potential victim to take care, too. For many accidents the ex ante identity of victim and injurer is not at all clear. Consider automobile accidents. One simply does not know which role he will take when the next accident occurs. 
In view of that uncertainty as to role, strict liability simply will not work. Only negligence will induce 
both potential participants in an accident to take care. 


What is frequently troubling to the students about this view is that if they have not thought of negligence in this way before, how will the great mill run of people who know next to nothing about the law be affected appropriately by a rule about which they know nothing? This is a good question, one that we first raised in Chapter 1. If law is a device for inducing people to behave in a socially optimal (or at least, acceptable) manner but people do not know what the law is, how can law have its desired effect? 


( Changes in the Level of the Legal Duty of Care


Suppose that you have walked the students through the graphical analysis of the various changes that can occur if the price of precaution changes or the technology of precaution leads to lower expected accident costs. A very revealing discussion question is this. Suppose that the legal duty of care is set at x, which is equal to the social-cost-minimizing level of care. Now, suppose that the technology of precaution improves or the cost of precaution falls so that the social-cost-minimizing level of care increases from x to, say, x. There may be a danger that potential injurers will continue to adhere to x, instead of increasing their levels of precaution to x. Are there forces that will induce potential injurers to increase their level of care to the new optimum? Would one’s lawyer have to advise one to increase one’s precaution? Why or why not? Would there be a competitive advantage to those firms that increased their precaution to the new level? Must a court hear a new dispute in order to be induced to raise the level of care, or do parties do this in anticipation of what the court might do? Can industries be relied upon to set industry safety standards that increase when the precaution technology improves or when the cost of precaution falls? 


Our experience, amazingly, is that law students have never thought very much about their advisory role. That is, they know what the law teaches them about doctrine, but they have not so clearly grasped that there are implications of what we are saying in this chapter for their role as counselors. The students may think that only a court, legislature, or administrative agency can change the legal standard of care. True 
in a sense. But ask them to work through what would happen if a new technology comes into play that, if adopted, would lower the expected accident losses and the likelihood of an accident occurring. If you were the lawyer for a manufacturer and such a superior precautionary device became available, would 
you advise your client to adopt it? 


( Activity Levels


One of the most important but difficult ideas to convey to students in a short time is the idea of the activity-level effect in accidents. The idea is that there are some activities—such as automobile driving and serving restaurant meals—in which there is an independent positive effect on the probability of harm arising from the quantity of the underlying activity in which the potential tortfeasor is engaging. To give a stark example, if you do not drive a car, then there is a zero probability that you will injure someone in an automobile accident. However, the more miles you drive, the more likely it is that you will injure (or be injured by) someone. 


The efficiency idea involved is that negligence does not take appropriate account of the activity-level effect but that strict liability does. The reason is that negligence simply establishes a list of identifiable behaviors, compliance with which will exonerate the decisionmaker. But the activity-level effect does not—some say that it could not—figure into a negligence calculation. By contrast, strict liability simply delegates to the potential wrongdoer the responsibility for minimizing the costs of accidents in whatever manner he is able. Because the responsibility for accident losses lies entirely on the wrongdoer and because there is no way 
in which to escape that responsibility (there being no exonerating level of care), the potential tortfeasor subject to strict liability has every incentive to find every means he can of reducing his expected accident costs. If there is an activity-level effect, he has an incentive to discover it and to take it into account in determining how much of the underlying activity to do. For that reason, strict liability is superior to negligence as a means of getting potential tortfeasors to take account of activity levels. 


We give a brief summary of the article (“The Accident Externality from Driving” from the Journal of Political Economy) by Professor Aaron Edlin and Pinar Karaca-Mandic in which they calculated the 
cost of ignoring the activity-level effect in automobile driving. 


( Error Costs


The law-and-economics literature’s finding is that the circumstances in which negligence and strict liability are appropriate are different. There are other factors mentioned in the text, but the central one is that negligence is more appropriate for situations of bilateral precaution and strict liability for situations of unilateral precaution.


The matching, on the ground of efficiency, of liability standards with certain types of accidents raises the interesting question of legal error. What if tort law uses an inappropriate standard? That is, what if the law seeks to determine liability according to a negligence standard when it should have used a strict liability standard or according to a strict liability standard when it should have used a negligence standard? This could happen simply through inattention or because a court, even one well informed in economics, was not sure whether a particular accident type was one of bilateral or unilateral precaution. In that latter case the court should presumably want to know what costs it might be imposing on future parties and society if it guesses wrong. Consideration of these possibilities can make for an interesting class discussion or moot court problem or exam question.


Consider the case in which the law inappropriately uses strict liability when it should, if it were pursuing only efficiency, have used negligence. If the potential parties know that the court will make this mistake (which they may not know), there may be inefficient consequences. Potential injurers will know that there is nothing that they can do to evade liability, but, as we have seen in the text, this fact alone should not cause inefficiency. Potential injurers will take the same amount of precaution whether the liability standard is negligence or strict liability. But potential victims will recognize that they will not bear residual liability, even though there are actions they can take to reduce the probability or severity of this accident. What are the results of the fact that potential victims will fail to take precautionary actions? Some scholars have suggested that modern products liability law is an example of this particular error—namely, using strict liability where some form of negligence is more appropriate.


Now consider the other possible error—the law uses negligence where it should have used strict liability. This might occur where there is, say, unilateral precaution—only the potential injurer can realistically take action to reduce the probability or severity of an accident. Potential injurers will take the exonerating level of care and thereby escape liability, shifting the responsibility for the accident losses onto potential victims. Those victims cannot, by assumption, take precautionary actions to reduce this residual liability. They must simply bear those losses. One might argue that this is not necessarily inefficient in the sense that there will not be a greater likelihood of accidents, nor will those that occur be any more severe than they would have been had the liability standard been correct. But there may be a distributive injustice. What if potential victims could purchase first-party insurance? How would they respond to this legal error? Will the common law process be able to correct this legal error? Does anyone involved in the process (lawyers for potential injurers and potential victims, potential victims and injurers themselves, common law judges, appellate judges) have an incentive to correct this legal error? Or will it take action outside the common law process to set this right? What if we invoke the possibility that potential victims could approach the legislature to set this injustice straight? 


There are other issues that discussion can develop: whether the inefficiency of the misuse of strict 
liability can somehow be corrected by imposing duties on potential victims, whether societal efficiency 
or compensation of victims is the more desirable goal, whether the flawed decisionmaking noted early in Chapter 9 would alter any of these conclusions, and so on. 


( Rules and Standards


The distinction between negligence liability and strict liability illustrates a recurring theme in the law—that between a standard and a rule. (We now have, in the fifth edition, a box on this issue. But here we want to extend that material.) Negligence or fault is a standard: “behave reasonably,” with the determination of what is “reasonable” to be made on a case-by-case basis. A standard delegates a great deal of discretion to the decisionmaker and requires him or her to make a guess as to what the court will deem to be acceptable 
(or exonerating behavior). It also puts a burden on the parties, if there is an accident and a trial, of presenting facts to a court to establish whether the behavior prior to the accident was reasonable. In Chapter 9 we suggest that this uncertainty about how a court will evaluate the decisionmaker’s behavior may induce risk-averse parties to take more precaution than is strictly necessary to minimize accident costs. 


In contrast, a rule establishes a much brighter and clearer guideline (a “bright-line rule”) as to the duties 
of the parties. An example is a posted speed limit. A rule tends to have two virtues. First, it relieves the decisionmaker whose behavior the law seeks to affect of having to guess about what the law will deem appropriate. A rule economizes on the decisionmaker’s knowledge requirements. She knows what the law expects of her, and, therefore, her ability to comply with that requirement should not be much in question. Second, a rule makes it much easier for legal decisionmakers (courts or other governmental agents) to evaluate whether parties have complied with the law. The question before the legal decisionmaker is not whether the parties’ behavior reasonable but whether it was within the bounds set by the rule. (Of course, there is the question that the legal decisionmaker may have to evaluate whether the rule was appropriate. Although that is a complicating question, it is one that can be ignored for the moment.)


A good discussion question for getting at this issue is automobile speed limits. Why do these tend to be rules rather than standards? In 1995 the federal government abolished the 55-miles-per-hour speed limit that it had imposed on the states in an attempt to save oil consumption and to reduce traffic fatalities. In addition, the federal government allowed the states to choose their own speed limits for federal highways within the state boundaries.
 Until the summer of 1999 every state but one in the United States had posted speed limits. The exception was Montana, which had a standard. During the daylight hours Montana, which is very sparsely populated, had a standard that said “drive at a speed that is reasonable under the circumstances.” Only at night did Montana revert to a rule. 


In mid-1999 Montana decided to replace its standard with a rule—that is, with a posted speed limit. One explanation that was given was that police did not have any idea how to enforce the standard. When should they stop a car? How should they present a complaint to the court about noncompliance with the standard? 


You might discuss in class what predictions the class would make about the difference between Montana’s experience under a standard and those of comparable states that had a rule. You might also discuss what changes, if any, they would predict to occur in Montana after its switch to a rule. Would there be a change in the average speed driven? In the number of accidents? In the number of tickets given? In the number of tickets contested? And so on.


This issue is related to the topic of this chapter in the sense that negligence is clearly a standard and strict liability is much more like a rule. (Extending the idea even further, a governmental regulation—an ex ante safety regulation—is clearly a rule.) You might ask the class to evaluate the economic arguments for the different liability standards in light of this bigger question of rules versus standards.


Another good discussion question regarding rules and standards is whether the abilities and sophistication of the judiciary ought to influence the form of a legal command. Judge Posner once made an argument to this effect with respect to the evolution of legal commands as a country develops. The gist of the contention was this: when a country is relatively poor and has relatively poor governmental institutions, rules are to be preferred to standards. The reason is that the governmental institutions, such as the judiciary, are probably staffed by talented but unsophisticated people and the legal profession in the country may be at an early stage of sophistication, too. In those circumstances, compliance with rules is much easier than compliance with standards because the informational burden on all parties of standard-based law are so much greater. 


There are many other good issues that you and the students can explore using this distinction between a rule and a standard. The difference is one that, like that between property rules and liability rules, runs across many areas of the law. So, please bear it in mind when reviewing property and contract and as you go through the remaining chapters of the book.


�	The National Highway Traffic Safety Administration estimated that there would be an additional 6,400 deaths per year because of the higher speeds. That estimate turned out to be wrong. 1997 was the lowest rate of automobile traffic accidents and of deaths in U.S. history. Since 1995 21 states have raised their maximum speed limit to 65 mph; 17 have gone to 70 mph; and 10, to 75 mph. Most highway fatalities occur at speeds of 45 mph or less. See Eric Peters, “Highways Are Safe at Any Speed,” Wall Street Journal, Nov. 24, 1998.
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