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POL 661: Environmental Law 

 
Lecture 9:  

Land Use: Public Controls 
 

 

Introduction 
 

In the immediately preceding module we discussed private controls of land use, 

distinguishing them from public controls by noting the voluntary nature in which those 

agreements occur between private parties. The focus of such agreements tends to be on 

utilizing land: putting the land to some human-based use.
1
 The presumptions that go into 

this kind of belief about land use were mentioned (John Locke). However, other private 

controls such a conservation easements were identified as private land use control tools 

that aid in protecting land as open space; often environmental organizations use this tool 

as a means of preserving land. Thus, private controls are shown as tools that can be 

utilized to accomplish a variety of land use goals, both development and protection. 

 

Private land use controls, like private pollution controls, are limited in their scope and 

thus do not provide a comprehensive means of achieving large-scale land use policies. 

As noted in the previous module, the variety of interests in land ownership (from one 

landowner to another) creates some need for overarching management, and this need is 

usually filled through government intervention. Public controls of land are the legal 

means by which government intervenes. The purpose of this section is to overview the 

kinds of public control mechanisms utilized by government and discuss some of the 

issues that arise when government uses those controls. Remember government is limited 

in controlling land in our democratic system because the majority of that land is privately 

owned; if government were able to fully control private land in any way it desired, then 

that land would likely loose its characteristic as private land resulting in a diminished 

demand (and value) of that land. As we review these government powers and 

limitations, think about the role of public controls in achieving environmental goals. We 

will see that emerging environmental issues (such as climate change and sea level rise) 

create difficulties for government because the capacity to control landowner expectations 

is limited due to the nature of the private-public relationship in land ownership. Thus, 

                                                
1
 The example of an easement from the previous lecture discussed the need for access to 

a landlocked piece of property, thus the easement allowed for access to the property so it 

could be ‘improved’ through direct human interaction. 
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alternative policy directions are likely needed to achieve certain environmental goals, 

particularly forward-looking goals that attempt to deal with environmental hazards (like 

climate change) before they are fully realized. 

 

Public Controls of Land 
 

 The Zoning Power 
 

To begin, we can identify the source of power inherent in government to control private 

land use. The source of that power is the Tenth Amendment of the United States 

Constitution, which reserves all powers not specifically given to the federal government 

to the states.
2
 These ‘reserved’ powers (often referred to as the police powers of the 

state) include the power to protect the health, safety, and welfare of the citizenry. The 

mechanism for engaging in this protection by the state government regarding land use 

planning is through zoning powers. Basic zoning of land was mentioned in the previous 

lecture, for example separating conflicting uses of land such as industrial and residential 

to avoid a Boomer-like situation where the process of manufacturing cement interferes 

with residential use of land in close proximity to manufacturing. By separating the uses 

of land into categories, zoning provides a means by which individual private preferences 

for land use can be made in an orderly fashion. A visual representation of zoning is 

shown here: 

 

 

                                                
2
 Note the Tenth Amendment reserves the power to regulate land to the state 

government. This means that public land use controls, like zoning, are primarily a state 

government function, and most states delegate this function to the local municipalities. 

The result is that most zoning and control of land use occurs at the local level, although 

the amount of power capable of being wielded at the local level is limited by our 

hierarchy of laws; a local zoning ordinance cannot violate state statutes regarding land 

use regulation. Further no local ordinance or state law can violate constitutional 

protections of private interests in land. 
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We can conceptually think of zoning as an overlay on top of private land use controls. 

So, for example, when one is considering the private uses of land, including potential 

controls on private land, there is a background condition of zoning that must be 

considered. If one has a private residence built on a property but wants to add a retail 

store on the same property, then before they engage in any process of developing the 

retail store the background zoning laws must be reviewed to determine if the retail store 

is an acceptable use of the land where the store is contemplated. If the retail store is not 

allowed by zoning, then its existence would create a nonconforming use of the land; a 

use of the land that is not in conformance with the background zoning laws. As you 

might imagine some nonconforming uses are more nonconforming than others. For 

example, a desire to build a cement manufacturing facility on residentially zoned land is a 

more of a nonconformance than a desire to create a small retail office for counseling in a 

residential neighborhood; the cement manufacturing facility well beyond the character 

of the kinds of land use contemplated in a residentially zoned area, while a counseling 

office is closer to the kinds of characteristics contemplated in a residential zone (people 

meeting at homes to talk).
3
 Nonconforming uses that are similar to the zoned use of the 

land are more likely to be allowed where nonconforming uses that are wholly dissimilar 

to the zoned use will likely be denied. 

 

The Euclid case in the text identifies the basis (capacity) for government to engage in 

zoning, and we understand this basis is broad, defined by Tenth Amendment powers, but 

it is not absolute. In general, there must be a connection between the zoning power and its 

relationship to public welfare, particularly in the context of public nuisance. What this 

means (without getting into too much detail on the semantics of land use law) is that 

government has the power to regulate public land, but that power is really defined 

through its protection of the public from dangers that are common to the public. When 

government begins to regulate in ways that are not meaningfully connected to preventing 

a public harm, then the power of government to regulate private land rights diminishes. 

Sometimes that power can diminish to such an extent that the government attempt to 

regulate land goes too far and results in a taking of private property rights. This brings us 

to the takings doctrine and its influence on public land use controls. 

 

 The Takings Limitation on Public Land Use Control 
 

Recall in the previous lecture our summary discussion of government attempts to 

regulate land, and particularly how certain regulations can go too far and violate the 

Fifth Amendment to the United States Constitution by ‘taking’ private property rights 

without identifying a public purpose and paying just compensation. To help understand 

this concept in relation to the government’s legitimate exercise of its police powers under 

the Tenth Amendment, the following figure was offered to present a spectrum of 

                                                
3
 Remember, zoning is based in the Tenth Amendment’s reserved powers to the states, 

and this is really about managing land use for the protection of the public welfare. Thus, 

the character of land use becomes important because it helps to place the use into a 

context where it is balanced against the purpose of zoning. 
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government actions that flow from legitimate 10
th

 Amendment police powers to 

illegitimate 5
th

 Amendment takings: 

 

 
 

This balance between the 10
th

 and 5
th

 Amendments, from a policy standpoint, represents 

the limited capacity of government to control private land use.
4
 Before getting into some 

of the details of when a government action might constitute a taking of private interests, 

we can consider the implications of limited public controls on land use as a means of 

achieving environmental goals. At a minimum, we can acknowledge that government 

likely cannot do anything it wishes when attempting to manage private land use. This 

means one cannot rely solely on government regulations of land as a means of advancing 

environmental policy; some policies will likely be supported by public controls while 

others will not. The question any policy planner would want to know is what kinds of 

regulations are allowable to further environmental interests, and what kinds are not; 

essentially, where is one safely within the green area of the spectrum and where is one 

wholly within the red area of the spectrum (in the figure above) when using public 

control mechanisms?  

 

U.S. Supreme Court case law has helped to advance our understanding of when 

government is acting safely in its 10
th

 Amendment capacity, and alternatively, when 

government is violating 5
th

 Amendment protections. A review of these major cases is an 

important way of knowing what kinds of government actions are allowable. However, it 

is critical that we also understand the cases have not resolved every kind of government 

action; there are numerous government actions that fit within the yellow box area in the 

                                                
4
 Recall that if government were the sole owner of property, then its capacity to control 

land use would be (almost) unlimited. However, under our democratic ideal of 

distributing rights and benefits to private individuals (including the rights and benefits of 

private land ownership) the capacity of government to control land use is limited. 
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figure above, meaning there is no clear indication of whether those kinds of actions 

would be considered valid or invalid exercises of government power. With this 

understanding we can summarize major cases to better understand public government 

control of private land in context. 

 

The cases noted in the text provide examples of government action that might be 

considered a taking of private property and thus trigger Fifth Amendment constitutional 

protections. It is important to remember these cases deal with government regulations 

of land where the government does not intend to actually ‘take’ the property (as it would 

in an eminent domain proceeding). Thus, the cases are examples of state government 

attempting to use its 10
th

 Amendment powers to regulate, but those regulations are being 

challenged as a 5
th

 Amendment violation of private property rights.
5
 A summary of these 

cases are listed in the following table: 

 

 

Loretto A government regulation resulting in a permanent physical 

occupation of private property is a categorical taking and 

the requirements of the Fifth Amendment must be met.
6
  

Lucas A government regulation that deprives a private property 

owner of all viable economic use of their property is a 

categorical taking and the requirements of the Fifth 

Amendment must be met.
7
 

Tahoe Sierra A government regulation that results in a temporary 

deprivation of private property rights, even where that 

deprivation removes all viable economic use of the property, 

is not a taking.
8
 

 

There are other cases that help us understand precisely what constitutes a regulatory 

taking of private property. However, these three cases are sufficient to understand the 

general relationship between a government regulation and its impact on private property 

                                                
5
 When government is acting under its eminent domain power, it is acting under the 

Fifth Amendment to the United States Constitution (as opposed to the Tenth Amendment 

police powers). As such, the only questions to consider are: (1) whether the eminent 

domain taking is for a public use; and (2) whether just compensation has been paid? 

 
6
 A government regulation allowing third party cable boxes to be affixed to private 

residences is a government sanctioned permanent physical occupation of one’s property 

requiring Fifth Amendment protections. 

 
7
 Note: the deprivation must be based on a property right that is part of the title to the 

property. A private owner cannot claim a deprivation of a property right they do not have. 

 
8
 A 32-month moratorium on development along Lake Tahoe is not a taking because the 

prohibition is temporary in nature. 
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rights. If we were to place these cases along the spectrum of government actions figure 

above, the resulting figure would look something like the following: 

 

 
 

Lucas is placed in the center because the question of whether a taking has occurred in 

that case depends on the degree of government action and the background principles of 

property law in the state in which the regulation occurs. Where the regulation removes 

all viable economic use of an existing property right under Lucas, then there is a taking. 

Otherwise, there is no taking where the regulation simply reinforces a background 

principle of property law (such as protecting against an established public nuisance) even 

where the result of the regulation is, effectively, to remove all viable economic use of the 

property.
9
 

 

 Policy Implications for Environmental Regulation 
 

With some understanding of takings jurisprudence, we can go back to considering the 

policy implications of public controls on land use. Consider the facts of the Lucas case 

                                                
9
 An example may be the protection of wetlands by preventing the development of 

building in wetland areas. Many states do not allow development to occur within 

wetlands and this prohibition is based on background principles of property law in those 

states (protecting against a public nuisance). Thus, a person who purchases a piece of 

property consisting entirely of wetlands cannot claim a regulatory taking of their 

property under Lucas principles when they are denied the ability to develop the property. 

The reason is the purchaser never obtained the right to develop when they purchased the 

property consisting wholly of wetlands; the right to develop was not one of the property 

rights that ‘ran’ with the title upon purchase. Thus, the purchaser cannot claim a 

deprivation of a right they never had. (Hopefully the price paid for the land included a 

substantial discount reflecting its inability to be developed.)  

 

For a detailed explanation of background principles of property law, please see the 

following: 

http://works.bepress.com/chad_mcguire/33/ (pgs. 157-160). 
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as an example. The regulation at the heart of the Lucas challenge is a prohibition that 

was enacted by the South Carolina Coastal Commission in response to a hurricane that 

substantially damaged mainland and barrier islands around the state. The regulation 

prohibited future development on barrier islands to help maintain the islands as 

development intensifies the erosion of the islands. Maintaining the islands helps to 

protect the mainland from the forces of hurricanes and coastal storms, and reducing 

population densities on those islands helps to protect human safety and welfare. Thus, 

from an ecological standpoint, it may be argued the regulation is helping to preserve the 

protective services provided by the barrier islands (storm surge protection) while also 

protecting fundamental police power concerns (safety and wellbeing of the state’s 

citizens).  

 

The suggestion after Lucas is that a state may indeed choose to protect sensitive coastal 

habitats, but if that protection results in the deprivation of all viable economic use and is 

further not supported by background principles of property law, then the state must pay 

just compensation for the regulation through its eminent domain powers. Consider the 

effect of such a holding when we think about the role of public controls of land in 

achieving environmental goals. For example, sea level rise is an ongoing concern and all 

of the scientific evidence suggests we will be dealing with the issues of sea level rise for 

decades to come. What are the options for government in acting proactively to adapt 

policies to sea level rise? For example, must government pay for all coastal land it 

chooses to protect against sea level rise by banning future development in those areas? 

And if so, will such costs make such regulations infeasible thereby allowing coastal 

development to continue to the detriment of its citizenry? If so, this would mean 

government is relegated to a reactionary, environmental disaster response mode, 

meaning its role would be to respond to natural disasters and flooding similar to what was 

observed during Hurricane Sandy in 2012 along the East Coast of the United States. 

 

The questions posed above speak directly to the capacity of government to control land 

uses in a way that achieves environmental goals. What we learn from regulatory takings 

analysis is that government’s capacity is limited; it can purchase property rights through 

eminent domain procedures (thus transmuting the property from private to public 

control – not an ideal solution on a number of counts), or it can wait to be reactive in its 

response to environmental disasters. Government also has options outside of its 

regulatory stance, including taking actions as both a property owner and as trustee of 

public rights, particularly along coastal areas.
10

 However, these options are limited when 

we think of land use policy from a programmatic stance. 

 

 

 

 

                                                
10

 For a detailed examination of government options in proactively dealing with sea level 

rise through managing coastal property development (including a detailed examination of 

regulatory takings claims) please see the following article: 

http://works.bepress.com/chad_mcguire/33/  
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Conclusion 
 

Public controls of land use are fundamentally 10
th

 Amendment applications of power; 

the government has the power to regulate for the health, safety, and welfare of its 

citizenry. However, this power is not unlimited. In particular, the 5
th

 Amendment 

prohibits the taking of private property by the government without a public purpose and 

the payment of just compensation. Existing between the lines of constitutional public 

control and unconstitutional takings is a dynamic interaction of private landowner 

protections and the protection of the public from harm. Understanding the context in 

which these public controls exist helps inform our understanding of both the law of land 

use and the limits of policy approaches concerning land. The public controls identified 

in this module are limited for the reasons noted above. The private controls identified in 

the previous module also have limitations. However, if we think about both sets of 

controls (public and private) collectively, we may begin to see a framework for 

developing a more comprehensive approach to land use policy, particularly when it 

comes to thinking about environmental issues within the context of land use planning. 

 

END OF SECTION. 




