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environmental law?

D. ROLE OF NON-STATE ACTORS

1. PUBLIC PARTICIPATION AND THE AARHUS Co

Increasingly, it is not enough that States part
governance of international environmental, regin
public participation is needed to confer legitimacy
is especially true when dealing with issues of comp

In 1998, the UNECE Convention on Access t
Participation in Decision-making and Acce
Environmental Matters was adopted in Aarhus, D
Convention links environmental protection and h
links government accountability and environm
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M L1ons peLvs 0 ke ,(ll " .‘l‘?d government authorities
( i .;x{ ],”“_“.”1.\,.- procedures. The Convention is forging a
# 1 . SRS A g ¢
? g ‘.'n.,n | BV iplie: | paTsk ipation  n the negotiation and
“.1-"‘.{1 oo ov -‘n“."nill'\‘llill agreements, including in extendine
’."I.rl“"“\.\t'u"" o comphance mechanism. The following excerpt 1s
o mcl“‘ T blishing the compliance mechanism. ,
‘.:_lvk‘}"_ :“-t'('«—..—“ n l\_\atl‘
b e ded
1 l 1 a "' Al |4 \ .\ " “ ) P —
o 1/7 OF THE NMERETING OF THE PART TES, AARHUS
M / G - ] 2 =4 = .
I)l:('l»"i“ "H)\. [{l\‘ W OF (()\”’L‘\.\( “,. 1\:\‘\‘.‘)( (2()()2)
CON e COMMUN! \TIONS FROM THE PUBLIC
| v of twelve ! onths from either the date of adoption of this
the € : "xhv date o the entry into foree .()f the Convention with
® (-“.‘1 or ot = whichever 1s the later, communications may be brought
() l‘.U"\\- A

S0 a PN e by one or more n)('mbcrs of the public C()l]('t‘r!\illu
2P e Con ljance with the Convention, unless that Party has notified
nefort “_‘\-‘mmp‘ '“-ritin‘»" by the end of the applicable period that it is
:'::}" p:-p\‘-“":“"\,lnf“l' a period of not more than four years, the consideration
he (CC L

y AcCt

5 . ations by the Committee. The Depositary shall without
ul'-"lt‘ ‘} ,ommunit at 5 <
- cych €

g such € all Parties of any suc})\ notification rocgived. Dul'ing the four-
elay !wmi\ sentioned above. the Party may revoke its notification thereby
el - e 2 4 : . !
el u‘“‘“l‘.u from that date, communications may be brought before the
ccepting ¢ T)\.'Ono or more members of the public concerning that Party’s
~ amittee B2 L O rention. ¥ * *
“..n:“.m(‘v with the Convention
o Th (Committee shall consider any such communication unless it
2. A0 he ¢ ication is:
- SR > communica S
P 1(‘-" [h\lt l 1(

Lll‘tcrnnl

(a) Anonymous,

b An abuse of the right to make such communications;

() Manifestly unreasonable:

@) Incompatible with the provisions of this decision or with the
Convention.

11 The Committee should at all relevant stages take into account any
wailable domestic remedy unless the application of the remedy is

unreasonably prolonged or obviously does not provide an effective and
sufficient means of redress. * * *

XII. CONSIDERATION BY THE MEETING
OF THE PARTIES

7. The Meeting of the Parties may, upon consideration of a report and
any recommendations of the Committee, decide upon appropriate measures
[PO bring about full compliance with the Convention. The Meeting of the
arties may, depending on the particular question before it and taking into

accoun a avg = > . R
“nf’:“.-t the cause, degree and frequency of the non-compliance, decide upon
*or more of the following measures:

‘A Provide adws I g - 5 8 -
the im ’l‘ ide ady lce and facilitate assistance to individual Parties regarding
(b) \1p €mentation of the Convention:
J

B ak(s n 2
© R récommendations to the Party concerned:

EQues > : : ? .
‘f*h*-"Ilul(i ;‘ the Party concerned to submit a strategy, including a time
+ 0 . o ~ . . ; . .

the Compliance Committee regarding the achievement of
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.:Ilu‘\-u)n ()l other o a N, .hl\ fun(.tlons ()f- < 0 th(; gl()ljx ((\thnt
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Among the llgh‘l.\ that attach ¢ ateh '*. Slutcho( g
aality—that all  States are t'(‘-:lted\‘; Chooq 4 that
;l?(crl“m“““] law. According 1, the rdually ;g

o 1 Y ] L - (’(‘ Y PR
Inlt"‘?“””"“'{ l',au C oncerning Frzendly i‘”ﬂlron r rinciples of
gmong States in Accordance With C a”a!mns an ,‘o-opcration
Aannex, U.N.G.A. Resolution 2625 of the Uniy :

ed Nation

AT N y P 9 - ( S,

1970 UN Declaration on ]"'t‘?"natlona ] Law]; €. 24, 197 \ereinafion
All States enjoy sovereign equaiyy, m

duties and are equal

embers of th ey have Lqual righyg and
ithstandi diff. : e INternationg) o .
notwithstanding differenceg of aneconomic, goq; Mmunity,
other nature, » Soci

al.- political or
In particular, sovereign equality

overe! includes the following elements:
1. States are Juridically equal: '
2. Bach State enjoys the right

3. [Each State has the duty

s inherent i full sovereignty;
States:

to respect the Personality of othey

4. The territorial int

are inviolable:;

5. Each State has the right freely to

political. social, economic and cultural syst
The 1970 UN Declaration on
consensus within the Unite
principles in the UN Charter
customary international law.

Critical in the e
sovereignty.

egrity and political independence of the State

choose and develop its
ems.

International Law provides evidence of g
d Nations on the meaning of certain
. and is thus widely considered to reflect

nvironmental context is the extent of territorial

In spatial terms the law knows four types of regm;e: t?rt;xt:)é‘lgl
sovereignty, territory not subject to t-h(? sovereignty ot anz iiéle s
states and which possesses a status of its own (trust territories,
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example), the res nullius, and the res communis. T

M)\‘(-rvignl\' (_x“,nd.\ pl‘in('ipc‘l“,\' ()\'(x.r !;3nd l(-g-y-n.»z-y “"(l th
' and subsoil. The concept of terri, €

territorial sea. its seabed i O ertai : top,
includes islands, islets, rocks, anc (in “]' ‘“?] Circumstgy -,“
= : L 50% o 2 REU e 182 ' e PR c 4
reefs. . . A res nullius consists of an area legally ~Usceptib)e >
as vet placed undey U

acquisition by states but not yel . 1a t"”’ilﬂri'f
s. consisting of the hizh seqe ‘Wh'dh
Ic

sovereignty. The res communi ' .
for present purposes include exclusive €conomic zones) apg
outer space, is not capable of being I)I‘if"'d under sta SOverejgn, v

In accordance with customary international law and t}c dictateg :f

convenience, the airspace above and suhsqll bvnv:!t.h state territm.\’,

the res nullius, and the res communis are included jp each

category.
JAMES CRAWFORD, BROWNLIE'S PRINCIPLES OF PUBLIC | NTERNATION
LAW 203 (8th ed. 2012). Thus territorial sovereignty extends tq t'h(:
geographic borders of the country and to the L_mderlymg subsoil ag wel|
as the airspace overhead. States have sovereignty over inland watep
including groundwater, wholly within their boundaries and have
substantial sovereign rights with respect to shared watercourges
Sovereignty over resources also extends outward through the Exclusjve
Economic Zone (EEZ) determined under the Law of the Sea Convention
to be 200 nautical miles from the coast.

National sovereignty over the development of natural resources
located within the State has been reaffirmed in many multilatera)
agreements, international declarations and resolutions. For example,
the UNESCO Convention for the Protection of the World Cultural and
Natural Heritage, while obliging contracting States to co-operate in the
protection of certain components of cultural and natural heritage,
emphasizes full respect for the sovereignty of States in which territory
the cultural and natural heritage is situated. UNESCO World Heritage
Convention, Article 6. Similarly, the 1992 Biodiversity Convention
affirms that States have sovereign rights over their biological resources
and the authority to regulate access to genetic resources. Biodiversity
Convention, Article 15; see also Stockholm Declaration, Principle 21; Rio
Declaration, Principle 2.

Another manifestation of State sovereignty was the principle that
all States enjoyed permanent sovereignty over the natural resources
occurring within their territory. The principle emerged in the 1960s and
1970s in response to the concerns of former colonial States that most of
the economic benefits received from the exploitation of natural
resources in developing states were accruing to foreign corporations.
Through the principle of permanent sovereignty over natural resources.
the developing States reaffirmed their right to control the terms and
conditions of how their resources would be exploited. They sought to
ensure that the economic benefits from foreign investment in ther
countries would accrue to their long-term development. The flavor of
developing country calls for permanent sovereignty over naturd
resources can be seen in the following General Assembly Resolution:
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" nl sovercignily ovel the natural Pesourees lll\t :' Wi o

vane \ . Y . . % = s e T
perin! % ol developnu ~ conformigy With  the Interest of
ghet™ 5o the Charter of th

o

l'mh-d lenn- indici spirt and
‘I \esembly resolution 1503 (XVT); « « « a8 recognmized in

Ol N

o ges that such an el

:u“ . X

: u]nvl)li‘ hl‘l" il\

. achieving the mas
U ble development -“l '1" natural vesources of Ltl:r“ (;?:"\.““‘“‘)“:‘\'
‘,\.-‘“““‘ and nostrengih g thew ability undertake ) !"
coutl il themselves, Nat they might effectiv v ex 2 . e
L elopne i PCLIVeLY exercyse thewr
der T deerding the mancer o which the explottation and marketing
"‘\‘,l\““. patural resources should be carried out: aeuang
of the

Confirms that the explotation of natura) resources in each
l,\.l-\r\ ,h;\“ :Il\\‘:l)‘s be condu ted n l\l'k‘l)l‘d:ln\‘p W
QRIS

: ith its national laws
nd regulations;

- Recognizes ||u.' right of all countries, and m particular of the
\1‘-“-'“‘1’““: }(-nunl.l‘ll‘h\ to =ccure and uu:ronsc their share i the
mistration of enterprises which are fully or partly operated by
fore1gn capital and to have a greater share in the advantages and
profits derived therefrom on an equitable basis, with due regard to the
development needs and objectives of the peoples concerned and to
mutually acceptable vf»l\ll‘:\t“lll}\l practices, and calls upon the countries
from which such capital originates to refrain from any action which
would hinder the exercise of that nght;

6 Considers that, when natural resources of the developing
countries  are l‘\pluih'd h_\' fnrmgn in\'osmrs. the latter should
undertake proper and accelerated training of national personnel at all
[ovels and m all fields connected with such exploitation;

Calls upon the developed countries to make available to the
developmg countries, at their request, assistance, including capital
woods and know-how, for the exploitation and marketing of their
natural resources i order to accelerate their economice development,
and o refram from placing on the world market non-commercial
reserves of primary commodities which may have an adverse effect on
the foreign exchange earnings of the developing countries.

State

sovereignty, including its manifestations  as  territorial
raenty and permanent sovereignty over natural resources, is not
lute, 1t is in fact challenged all the time in international law. For
lesmost of the international law of human rights is intended to
Crim mimmmum conditions on a State’s  behavior toward

.

uals In the environmental context, State soverelgnty 1s subject
* seneral duty, not to harm the interests, including environmental
Usl N, 2

of other States (discussed below i Section 1LG. of this
More broadly, the emergence of the concept of a common
T humankind (discussed below in Section [L.D) may present a
TR0 State sovercignty. As our knowledge of the ecological
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g e, more activities OF pe.
interrelatedness of the planet l”‘f.'-”hl‘”n.llm'n:llllm:l] SOCIOLy “.'\"‘l-‘rm
may quahfy as “"common concermns t"' n for increasing ;m.,:‘h"—'}l It
s L e atio ‘Ml
. ovides conceptual justihica o6 thit a Stater Dt "
turn proy I(ll.‘s (()T(tll Jle. some observers argue that a State 8 SOve ‘n,,.'
cooperation. Fox example, » o lent path may now w condigs, igy
right to pursue its own deve “;-"" tainable developneny S"n' d y
ofloe > S !();ll 0O SusLe vas ) © Dep v
reflect (.h‘ FORMIon  Bew . ine the right to developmong t0 in. R,
Declaration, Principle 3 (defining T
Intergenerational equity).
QUESTIONS AND DISCUSSION
: : ooniti 1e need [or intern...
1 Despite the inereasing recognition of th m”"'"“}n:,;

cooperation in resolving ll‘lll)sll:l('i()ll:ll and gl(l)h;l! ”l](: ')'n‘]’!'?"::' " tal 1SSueg the
principle of sovereignty over environment ang. e ‘]‘ "' , 155Ues hag bee,,
reaffirmed in many international agreements, d‘"‘- .‘.”f'“““-.‘_ tnd ""5"|Ution__
In this regard, recall the developing countries oPpociiion to mak;, .
environmental issues a focus of international cooperation, prioy ¢, the
Stockholm Conference. Among other things, the htau_--sovm'- Ignty princim‘;
should remind us of the paramount importancc 'of national level actiong for
protecting the environment and achieving SUStamabl‘f d‘_“""”l”m’nt. as wel|
as the critical need to build environmental capacity within al tountrieg.

2.  Determining the extent and scope of a State’s sovereignty 1S not qujy,.
as straightforward as one might expect. For gxample. Sovereign air spaee is
generally considered to reach to the flltltugie achievable by ordingp,
manned flight. The actual height of this altitude changes, however, .
technology allows manned aircraft to achieve higher and higher altitudes.
See U.N. Doc. A/AC.105/C.2/7 (1970); C. STONE, T}!E GNAT IS OLDER THan
MAN 35 (1993). This is not just an academic exercise, because the rights to
air space are quite valuable. For example, the value of equatorial orbits led
the equatorial nations to claim that their sovereignty included the space
orbits over their territories. Their claim has never been recognized by other

nations.

3. State sovereignty is not only constrained by relationships with other
states as defined in international law. but it may also be shaped by the
empowerment of individuals (human rights) or communities (community
rights). Indigenous peoples’ assertions of sovereignty, for example, may be
in conflict with state sovereignty. See, e.g., the discussion of free, prior
informed consent infra in Section I1.0 and the rights of indigenous peoples
in Chapter 18.

4. Recall the discussion in Chapter 6 of Hart’s “minimum content” of
natural law that societies need for human survival. Which universal
principles could you argue limit a State’s soverelgnty over its environment’

5. The 1966 Resolution on Sovereignty excerpted above was one of 2
series of General Assembly Resolutions extending through the 1960s and
1970s that developing countries promoted in an effort to create a New
[nternational Economic Order (NIEO). For reasons that should be obvious.
the NIEO resolutions were typically opposed by the United States and
other industrialized countries. As was discussed in Chapter 5, UN General
Assembly resolutions are not binding law, and are viewed primarily as non-
l)inding recommendations. The d(t‘\'(‘loping country concerns pxpreSS(’(l in
the NIEO resolutions nonetheless reverberate today in current discussions
regarding environmental and socia] aspects of international investment law
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(‘\ll l”\l._un'\ -clhi hn\( states VAT ¥
( | | .l“”-n ‘ . ‘habter 17 S Irllll(lll:n‘l\ (lt'\'o-lnplng
| 2 sots POV d further in Chapter 17),
' i ."""11-‘.~¢]1.~"“”
| Ij-- ]'I"“‘ .
L;:!
ro DEVEL )PMENT
thl” : : lhl' CON qnlyl of a ) r}
B. crerent L1Mes, s A4 mght to development has
\f Jl' L,(,l--ll t““‘_l.‘un( approa ‘]-A:-. |||>‘. ‘h(‘ Interest ”r d“\.(‘l“l)”\ﬂ
(N £ » 11 o 1y ; SR
- ted 5 v!’”“.“l and enhanc ‘1h< ir own development: second. the
St AR5 W s PRI } ‘
el ntries m,pnpl""; to ‘.mn; the right of se |1-(.l( termination: and third an
U‘u‘. \\1-;|1l_}].',uht to enjoy a4 minimum quality of life. Because of these
vidu® .‘m't.-ptinns of the rnght to t!«-w-lnhnu-nt. its application can be
0

Wit . .
H“I_‘ it € - development, s
ffert Dt " The pight to P like the
e ng- -
‘\‘WU 11 nt 5“\""“ lgn(
( ne
q']ﬂ‘l

' related concept of
y over nat ural resources, 1s a manifestation of the
‘-uun“'“"“. aspirations for .:u-hwv.ing greater  economic
ping €% hd forming a more (‘q\.lll;lh]v international economic
e l‘lll‘(.l-:‘:lt(‘("i"g the right of -illf.munn‘u-s and peoples to choose their
\"“"'{M-lnpl‘“‘“t path, even 1 llml' means over-exploiting natural
dever ' often a primary part of developing country agendas in
souIces \-;1 environmental negotiations. In addition, the right to a
natior oyl of development is tied closely to calls for economic
{ the need to alleviate poverty.

AL o

ey elo

e and
The UN General Assembly endorsed the right to development in its
« Declaration on the Right to Development, UNGA Res. 41/128,
1900 Dec. 4, 1986). Most countries endorsed the Declaration, with the
.»\n"*‘-‘.(“n of the United States. As you read the following excerpt,
~ _P;I,l. which of the different conceptions of a right to development
L\m,:(ctm prevail in the Declaration.

Declaration on the Right to Development
A/RES/41/128, Annex (December 1986)

The General Assembly. . .

Proclaims the following Declaration on the Right to Development:
Article 1

The right to development is an inalienable human right by virtue
of which every human person and all peoples are entitled to participate in,
contribute  to. and enjoy economic, social, cultural and political

dgevelopment, in which all human rights and fundamental freedoms can be
fullv realized.

9

1.

2. The human right to development also implies the full realization
"f‘m“ right of peoples to self-determination, which includes, subject to the
relevant provisions of both International Covenants on Human Rights, the

T_:\tr‘_m_ of their inalienable right to full sovereignty over all their natural
wealth and resources.

Article 2
1

s !1 he human person is the central subject of development and
“Uid be the active participant and beneficiary of the right to

evelopment.
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2. All human beings have a responsibility  for ey,
individually and collectively, taking inlu_:mnunl the need for full
for their human rights and fundamental h‘vv‘dnms as well as thej, dus Pecy
h ensure the free and complete "‘”ﬁlln leg
hould therefore promote ])rmfl“n
conomic order for development. ect a

P '
¢ r('

the community, which alone can
the human being, and they s
appropriate political. social and ¢
and the duty to formulai. appron..
at the constant improvemen, pri
all individuals, on the b;:«

3. States have the right .
national development policies that aim at |
well-being of the entire population and of all
their active, free and meaningful participation in development and ip o
fair distribution of the benefits resulting therefrom. the

Article 3

1. States have the primary responsibility for the creation of nagjg,
and international conditions favourable to the realization of the right ?]
development. * * * !

3. States have the duty to co-operate with each other in ensurip,
development and eliminating obstacles to development. States ShOul§
realize their rights and fulfil their duties in such a manner as to promgge "
new international economic order based on sovereign eqllalit‘:'
interdependence, mutual interest and co-operation among all States, ,.
well as to encourage the observance and realization of human rights, '

Article 4

1. States have the duty to take steps, individually and collectively, ¢,
formulate international development policies with a view to facilitating the
full realization of the right to development.

2. Sustained action is required to promote more rapid development
of developing countries. As a complement to the efforts of developing
countries, effective international co-operation is essential in providing
these countries with appropriate means and facilities to foster their

* % %
t.

Article 6

3. States should take steps to eliminate obstacles to development
resulting from failure to observe civil and political rights, as well as
economic, social and cultural rights. * * *

Article 8

1. States should undertake, at the national level, all necessary
measures for the realization of the right to development and shall ensure.
inter alia, equality of opportunity for all in their access to basic resources.
education. health services, food, housing, employment and the fair
distribution of income. Effective measures should be undertaken to ensure
that women have an active role in the development process. Appropriat¢
economic and social reforms should be carried out with a view
eradicating all social injustices.

2. States should encourage popular participation in all spheres as "
important factor in development and in the full realization of all huma®

comprehensive developmen

rights.
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The polili'('nl and !vnn;»‘ ;1-»111-.‘;\“\-(-3 b('hind the \’illll(' now
2. A as the “right to devel  MENT are twofglq. The

..icsfl'.ll;:l‘ql gtate should be able

jviatl

nu

control

: rst is that the
S own e
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_ Conomy and thys to
s the nl‘m that economie development

fevel P nadequate and the pe; o ance of an economie System should be

a8 auch L“ qualitative eriterin 'v:*.:-(‘-d “Upon humap rights standards:

elated _“. is not to be calculatea exclusively in ge

c\'L‘t‘n.\bl“; * L*

cordance with economic
i T :
criter The original motivation hehing the
34.

l I“l‘“t was th(‘ n(’ed to 1'“h}1n('(\ th(‘
§ )
d\‘\(’ l)"

right to
implementation of existing
an rights standards and to stress the interdependence of civil and
hu[]‘l:;lcl'll rights, on the one hand, and the
politite ;

l D"liC and S(
other Il . nt Q e

hind the think
sndamental nature of developme
fund

Qe ¢ lt’» t

economic interdependence, the
intenance of peace, and the moral duty to make reparation to develqping
A for the period of colonial exploitation (see the Report of the
l}]ur.“.:-l:;-:v.(}eneral. Doc. E/CN.4/1334, 2 January 1979, pp. 20-28), * * *
-“‘“3;) "l’he right to development, as presented in the Declaration of 1986
: ]\ where, reflects the idea of entltlernent‘an_d the corresponding
o . articularly of States. This is of major significance. However, it
[‘iu'u-(‘.\: ]p.( st ‘compﬁletelv. to give structure and content to the concept of
:;nl>. i ‘xn ){wtiée The modus operandi offered is fairly ob_scu_re but, in so far
iuni(t)mtl-:njm Lhe aiscerned. 1t consists partly of the insistence }(:n dt}:e'
xnuplenu-m:nion of existing human rights standards, and pz.artl&3 og Ot.n (Titi::n}s
of States 1o cooperate with oach_ other in order to crea
favourable to the realisation of the right to development.

cial rights on the
Ing included the

96. Nothing is said about specific strategies for ac?zfvldlgvelli) vperlnbm?:
economic justice. No reference is made to t_he Gty b plt“mlse'f city was the
assistance as such. * * * No doubt thg relative absePce 0_ Sg;‘-'cclolntr.arv votes
political price to be paid for attracting a very low score A
and abstentions, ience) has

07 The focus on human rights (as a SREng egn C::\r:: e:(:tel?t(\?)have
had the result that the inter-State connotations of eeono very well have
I weakened. Indeed, the focus on human r,‘ght?dms: for'SuSpending
Nreased the excuses for not giving ocono'lll:llc ::,lm:.ter-measul‘e on the
EXisting Programmes, as a form of non-forcible e or more human rights
Yasis that the potential recipient is not applying on
Mandards. 3 d

y i swelopment an

98. The extent to which the economic nsp:}::‘ f(;i's(t{);utim‘\ of 1986 is
lopment assistance has been playved down.l“’ States” from the cast of
"idenced by the relative absence of “dﬂ‘elopml‘ﬁ -:-lnpnwm. The principal
Subject and. or, beneficiaries of the right to .‘(;“, 1986 UN Resolution
“Ception 15 to be found in Article 4(2) [of t
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excerpted above] . .. (and there is a reference also in Article 7). How
generally speaking. the emphasis 1s not on a pol;u‘lty ht_-r\-,-.u.n d(-\v(,]&w"r-
and developing States, as it was in the resolutions of 1974 “Oncernjy, OPeq
New International Economic Order and the Charter of Econgmj, Righ
t

and Duties of States.

(5
S

In recent years, the United Nations has continued its efforis ¢ Prom

the right to development, but more emphasis is now placed e
implementation—through the alleviation of poverty ;! addregg;

inequitable development more generally—than on an; ;)()t(xni{lf)"
binding legal dimensions of the right. In this regard consider ;:}:\
following UN General Assembly Resolution adopted in 2010, wh; q
reflects the United Nations' current approach to the right K::

development.

The Right to Development

UNGA Res. No. 64/172, March 24, 2010

The General Assembly, * * *

Recalling further that the Declaration on the Right to Development
adopted by the General Assembly in its resolution 41/128 of 4 December
1986, confirmed that the right to development is an inalienable human
right and that equality of opportunity for development is a prerogative hoth
of nations and of individuals who make up nations, and that the individual
is the central subject and beneficiary of development, * * *

Reaffirming the objective of making the right to development a reality for
. % Kk %

everyone, as set out in the U.N. Millennium Declaration . . . :
15. Stresses that the primary responsibility for the promotion and
protection of all human rights lies with the State, and reaffirms that States
have the primary responsibility for their own economic and social
development and that the role of national policies and development
strategies cannot be overemphasized; * * *

18. Stresses the need to strive for greater acceptance, operationalization
and realization of the right to development at the international and
national levels, and calls upon States to institute the measures required for
the implementation of the right to development as an integral part of

fundamental human rights; * * *

2]1. Recognizes that, despite continuous efforts on the part of th‘
international community, the gap between developed and developing
countries remains unacceptably wide, that most of the developing countries
continue to face difficulties in participating in the globalization process :i(ld
that many risk being marginalized and effectively excluded from 1t
benefits:

22. Expresses its deep concern, in this regard, at the negative impact 00
the realization of the right to development owing to the further aggravatio®
of the economic and social situation, in particular of developing countric=
as a result of the ongoing international energy, food and financial crises 2
well as global climate change; * * *
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ass)
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0. Stresses its commitment to indige .
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Sue in the process of
articular the positive
equal participation in
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rms the commitment to

QUESTIONS AND DISCUSSION

. According to the Ofﬁ_ce of the
the right to development Includes

2. Deve
dm«lop ment
“ISuring tha
Perhapsg

s to
1"\'vl

S*herag

: lons,
'Jl'!],‘!- te

o

full sovereignty over natural resources
self-determination

the creation of favourable conditions for the
civil, political. e

Are there other ele ind

_ 3 ndiv
0 rie'»'vlopment'.’ Can you see how the right addresses both an i
and 3 beoples’ right?

loping countries

fVen greater r
vn\,]kl(_;nn]()nt.
Mgh

évelopment must be fulfilled
“Pmentg)

-

) achj
an

UN High Comm

1ssion on Human Rights,
the following ele

ments:

popular participation in development
equality of opportunity

enjoyment of other
conomic, social and cultural rights

ments that you think are necessary to achieve the right

1dual’s

also brought their assertion of the l;ght( :2
to the 1992 UNCED and succeeded to a great exten

i ; t equal or

t the Rio Declaration gave the rlg}g{)ltiga(i?g:lolzgle}‘;mtgct s
ecognition than any PhA. ds: “The

1 fgh Rio Declaration, for exdmpk.. rea ' e
DI 3 dtihe so as to equitably mee
‘ mres : future

and _environmental needs qf 'plehlel:hi(?}'nm:oads: “In
This is immediately followed by P.rmmpl)e nl protection shall

eve Sustainable development. envn'onm.(n:m Ao

ntegral part of the development process

Princ
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considered in isolation from it.” Consider th“ following Analyg; .
Professor [leana Porras regarding these two principles: ¥sig frﬁ,rl
Many developed country delegates u|)p!').?‘('(l the recognition of ari
dl'\'l'lﬂpln(’l‘ll lll)])“"d in l)l'ill(.'il)ll' 3. There were twq Mainp I]::h‘ t
g

argument:

(1) no such right existed :
recognized by the international community);

(i.c. no such right hag Vi
5 biag

(2) even if there were such a right, ‘it  was i limiteq
constrained by natural limits (i.e. the imit of naotypy) ,.(_Q(n“h!
and that of the ecosystem to restore ith‘l.'“‘) and cor "l'ilinmjhhu,r}‘
principle of equity which required sustainable dev ‘Opment. ¥ the
Finally, developed countries argued that }’rip('il)lt's 3 and 4 shoulq
combined. In insisting on their separation, deve Ping coy be
negotiators intended to ensure that the right to developiient wouldmry
be transformed into a right to “sustainable development Rot
The meaning of these two principles is likely to be debated for Years
On the one hand. Principle 4 provides that “environmental Prot;-ctjrb'
shall constitute an integral part of the development proceqop-
(emphasis added). On the other hand, this mandatory ruquiremem"‘s
qualified by the preceding phrase “[ijn order to achieve sustainah;b
development.” Ambiguity remains as to whether the phrase “li]ln Orde(;
to achieve sustainable development” is intended to be read ,,
requiring States to pursue “sustainable development” or whethey it
simply sets up the definition of “sustainable development” in the mqg,
of an aspiration. The juxtaposition of the two principles, howeve,
suggests that not all development need be “sustainable” as the right 1,
development set out in Principle 3 is unconditional, except to the
extent that the purpose of the right to development is described as “t,
equitably meet the developmental and environmental needs of presen
and future generations.” In considering the relationship between
development and environment, the Rio Declaration thus appears to
give pre-eminence to development. Environment and development are
equal partners in “sustainable development” but the right to
development comes before sustainable development.
[leana Porras, The Rio Declaration: a New Basis for International
C'ooperation, in PHILIPPE SANDS, GREENING INTERNATIONAL LAW 25 (1994).
Do you agree with Professor Porras’ interpretation of the Rio Declaration’
Does, for example, the conditioning of the right to development on meeting
“environmental needs” in Principle 3 signal a more significant departure
from the existing view of the right to development than recognized in the
above passage? Do any other parts of the Rio Declaration shed light on the
relationship or hierarchy between development and sustainable
development? Has the right to development been transformed to a right to
sustainable development?
3. The U.S. government persistently objects to the right to developmer!
in any formal sense. In signing Principle 3 of the Rio Declaration. 10f
example, the United States attached the following interpretati'®
statement:
The United States understands and accepts the thrust of Principle 3
be that economic development goals and objectives must be pursued )"
such a way that the development and environmental needs of pr
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.L(ﬂ(“:",l, S . '
- j futur® 5“"‘.'1‘;11.1()':%'- ’]']’“ : takeern into account, The United States
o ot ABFCE to, and would diz "..,,-un.«- itself from., any int(-rprumtti(;
Hu;i]’i”"l’“l" 3 that accepls A ,,"1'1“.!' b development,” or ,,,},(;,.\.,.',.;(.' ro:-:
‘,'f A', 4 that urulce.ﬁi.:lnrlm:',. Phe [Inited States does not, by J'"i.ni'n;“, m
”w" Jn,-u,u on the Ko Declar ation, change its long-standing nl)buqi?ion
(wjj“' H"('“”‘“‘ wpight to developmi nt.” Development is not. a ri;r‘ﬂ On
10 .'f,.nt,-' Y (l(.\-vlnpnwm B vonl we all hold, which ,1,,|,(j]]‘|q’ fdr *
\n‘ ization in large l)“’;t on :‘31" promotion and protection of. humuh
. tha Wabieme Declaration of Human Rights.

.‘,('.',nii51"'2,6”{"._\-"3( :,W}),l:,q”}),;.:,),”,;.".(t)“,l:-..;:;”:(n;n\:.,n.}h. the U.S. position? Since
1‘ e U-S- 051 “(rtlf;n i.n‘f]ivi(vlu';l'" ;'i)rl LA:! \dil. and the Uplt(ad States
. . ars 1o Supp ,S'_‘, it al’s ght to evelop to his or her full
o SR The United States st rosists the right of development as a right
el s 10 demand a certain level of development or, for example, to
f D12 reign assistance Or technology transfers. How do you think the
o0 v ffect international environmental law? .

cjtion will a
i The right to development (a8 well as the related principle of
nt covereignty Over natural resources, deseribed above) are rooted
different concerns of the United Nations: (a) the economic
t of undcrdcveloped countries and (b) human rights and self-
of peoples. These two concerns have sometimes led to
to whether the principles apply to States or to peoples.
xample, Article 22.1 of the African Charter on Human an

permane
in WO

Jevelopmen
c'»'.-tr:rmirmtirm

ypcertainty a8
Consider. for e
Peoples’ Rights, which states

that “All peoples chall have the right to their
ECOnomic, <neial and cultural development with due regard to their freedom
and identity and in the equal enjoyment of the common heritage of
mankind.” (Emphasis added.) Similarly, Article 25 of the UN Covenant on
Eeonomic, Social and Cultural Rights as well as Article 47 of the UN
Covenant on Civil and Political Rights emphasize the right of all peoples to
henefit from their natural resources: “Nothing in the present Covenant
hall be interpreted as impairing the inherent right of all peoples to enjoy

and utilize fully and freely their natural wealth and resourcgs.” What
hether the right to sovereignty over

ight of peoples or & right of States?

practical significance does 1t make W
ratural resources is a human right,ar

I

C. CoMMON HERITAGE OF HUMANKIND
kaw State sovereignty and the principles and rights that (.1er.ive from 1t
Vir historically been applied to the natural resources within a State.
A half of the world’s surface area lies outside the nat}onal
:)u)rq{""';; of any one State. Those areas heyond the limits of national
irisdiction—the high seas, the sea-bed. Antarctica, outer space, and

Lr}‘.; ly = 1 B 3 ‘ P
bssibly the outer atmosphere, ‘ncluding the 02Z0D€, Jayer—are
» Resources 1M the global

e

,,:m”l\ referred to as the “global commons. : f
BOVer: ns are outside the territorial reach of States, and the concept 0
i P does not readily apply- For many global cOMMONS resources,
¢ tnotably the high Vseas-‘ﬁsher'ies. the general rule has been the r!ght

; l’.‘;;"‘ ] Y o -
. “apture—j e, whoever captures 8 -sh or other resource has the right
1 ure penalizes developing anc

. Conee
iand . :frn(:d t . 1o . Ca t -
r-»,j it .L'.(;(] states h‘;‘;r:l}’él}s .:rll%l]tinoihe I])Jaw ()f thO S(.’a C()n\"entl()n an
: S g {5 ttal framework to

Mer negotias: .
gotiations perceived a need S canine
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_.,:,; principl hould be exte; ' 0 inter-State d; gue thg
Pave

£ GOOD NEIGHBORLINESS AND THE DUty oline:
The obligation for States tq

ighbors in mm%.mmmw.sm Internationg

.,..mﬁ._a:o_:: ._ms‘. E:.m 1S not a new Principle, hut .

._w__,.“%smi of international law for the pPast 200 years: during

| Natural resource manageme

nt has been 3 subject of ; .
. of
law-making for well over two hundred ) \nternational

. e - ’ .
hilateral and regional regulatory mmammwgmﬂ,ﬁmm mwww_:mwmémww
settlement arrangements over the shared utilization of EM:W«
wildlife and mmroz.om n transboundary area, and over the
allocation and exploitation of “fugitive” marine resources outside
national jurisdiction. What emerged during that period—especially
under the label of “vicinage” or “good neighbourship law” (bon
voisinage, Nachbarschaftsrecht)—were typical territorial regimes of
reciprocity, either between conti

guous states or for the users of
geographical areas customarily designated as “global commons”.

ter H. Sand, The Evolution of International Envir

‘ onmental Law in
UXFORD HANDBOOK OF |

NTERNATIONAL ENVIRONMENTAL LAW (2008).

Good neighborliness and the duty to cooperate are reflected in part
n Article 1.3 of the UN Charter, which includes among the purposes of
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the United Nations “to achieve Hm'l’"-'i"'“”ill cooperation p SOly;
international problems of an economic, sm'm.l. n'xltm‘:ll‘ or lmm:n{it. Ving
character “The 1970 UN Declaration of Principles on /.,,(,rnmfiirl'

)

Law elaborated the general obhigation to cooperate in the f ‘El”\ving “'lu[

States have the duty to co-operate with one another, 1» Spect; aW:
the differences in theiwr pohitical, vmnumiv and socil “'\'St_u.n;\.ro of
the various spheres of international relations, in ordey 1 main‘\ i
international peace and security and to promote e taiy
economic stability and progress, the general welfare o \ationg o
international co-operation free from discrimination - " dng
differences.
To this end:
a. States shall co-operate  with  other St .« in th
maintenance of international peace and security; e
b. States shall co-operate in the promotion of UNivers
respect for and observance of human rights and I'undzunenlt'a}
freedoms for all, and in the elimination of all forms of raci-a|
discrimination and all forms of religious intolerance: A
¢. States shall conduct their international relations jp the
economic, social. cultural, technical and trade fields iy,
accordance with the principles of sovereign equality and nop.
intervention:
d. States Members of the United Nations have the duty ¢,
take joint and separate action in co-operation with the Uniteqd
Nations in accordance with the relevant provisions of the
Charter.
States should co-operate in the economic, social and cultural fields
as well as in the field of science and technology and for the
promotion of international cultural and educational progress,
States should co-operate in the promotion of economic growth
through-out the world, especially that of the developing countries.

Declaration of Principles on International Law Concerning Friendly
Relations and Cooperation Among States in Accordance with the
Charter of the United Nations, U.N.G.A. Res. 2625 (Oct. 24, 1970).
reprinted in 9 I.LL.M. 1292 (1972). No mention of environment is made
in the UN Charter nor in the 1970 Declaration of Principles on
International Law. As discussed in Chapter 4 on the history of
international environmental law, environmental issues did not emerge
on the international agenda until the 1972 Stockholm Conference.
Stockholm legitimized international cooperation in the field of the
environment; after Stockholm the UN Charter’s reference to the duty to
cooperate in the “economie, social and cultural fields as well as in the
field of science and technology” implicitly included cooperation
regarding the global environment.

Principle 24 of the Stockholm Declaration stated the obligation n
the following way:

International matters concerning the protection and improvement
of the environment should be handled in a co-operative spirit by all
countries, big or small, on an equal footing. Co-operation throug

multilateral or bilateral arrangements or other appropriate means
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."-('Ii\'l‘l_\ control, preve . . g
o ol ! nt, reduce and eliminate

| A
1l al effeets res .
aent n\'n'nn!“‘ ntal eficcls e sulting from activities conducted

in such a way that due account is tak :
: = 18 1ke .
d interest: ol all States. aken of the

s
an ¥
.u-(-m'din;‘. to he final prineiple of the Rio Declaration

.;l)l“"

qjlll‘l":-i aggates and prople s hall cooperate in good faith and in a

b i -_,.;H-N_th, in t_hv :n;:.i:m"l\l of the |n'.i1_u:iph~s embodied in this
ll'l.(n“':” i (he furthe m'wh‘n)nu-nt of mt..urnut.innu] law in the
.“v”'l‘.“ i “m”hh‘ development. Other  principles in  the Rio
ekt ‘-;l\‘i‘ o or at least urge \}\lvl'l\:ltl()l\:ll cooperation to address
il pation -'-\..;uvs related to nstainable development, including inter
e ul‘ .;l‘l(‘\'i:ll"\“‘h ¢ cty-building, the conservation, protection
‘l,;:;x pove ‘ni\t i‘nn of the Barths cosystem, the relocation and transfer of
..;;ui e tm.m“ the maintenanee ol an open n‘\t(_\.mqtinnnl economic
',l,lhl“‘" Pl rocently, the mn-rnnl.ufn)nl Law Commission has found
P gem- N5 hall cooperate 1 cood faith ... in preventing significant

:‘\‘Oi
envi
dutie
poh‘nl 1

v harm or at.any cvent in reducing the risk thereof.” ILC

ry =
< on the Prevention of Transboundary Harm for Hazardous

i Art. 4 (2001).

ey 4 " s

ol int.o,-nntumnl vnvn'(mmenpzﬂ law relates to fulfilling this
| nhli;::lt-iml to cooperate 1n _mvestlgatmg, identifying, and
b cnvir(mm’»’“l"‘l harms. Over time the duty to cooperate in the

ental context has led to the development of more specific

lating. for example, to the need to notify and consult with
Ty affected States, described below.

. DUTIES TO PROVIDE PRIOR NOTIFICATION AND TO

activity
informa
damage

CONSULT IN GooD FAITH

The principle of prior notification obliges States planning an
to transmit to potentially affected States all necessary
tion sufficiently n advance so that the latter can prevent

to its territory. In the environmental context, the Rio

Declaration, for example. requires States to “provide prior and timely
notification and relevant information to potentially affected States on

activities

that may have a significant adverse transboundary

environmental effect.”

This requirement of prior notification is often closely connected to

the obligation to consult in good faith. The principle of consultation
requires States to allow potentially affected States an opportunity to
review and discuss a planned activity that may have potentially
damaging effects. The acting State 1s not necessarily obliged to conform
‘1‘.‘h‘_hv intgrcsts of affected _States, b}lt sho_uld take them into_account.
’:‘mt\.llizlIlymtrnl;)l(\‘ has bcvn'relter'uted in various other declarations apd
ok ijbl. frequently including a requirement that the cgnsultamon
""”‘Cl‘iiiﬁf)(l)l(- faith and over a reasonable period of time. Although
0 it td y at least the duty to potlfy could exist In situations where
inked ‘o consult exists, in practice the two requn:e;nents are typlcally
together as suggested by the following provisions from the ILC’s
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nment

CEQ
L0
ither

ﬂ} Policy Act (NEPA), 42 U.S.C
regulations ixm)lemvntin;' I\H’\
analyze 'effects of acti(ms‘l;v
. the entire body of NEPA law

ui( . o 9
adm!! . .| agencies to analyze offects of
jeral ag the effects of proposed actions to the

15 fec

L{l-:‘vnt ey are l'oa.‘s‘(mntn\ ;‘\,n'\‘w.vuhlv consequences of the prop sed
;:(inn. regal lf’s”“‘;.}t ::ll”“ " ;““ “ .”“Pi“‘ls‘ might occur. ,-\g(-lt(}ie-s‘l:::::t
4nalyze ndirect SLEC 0o d h are caused by the action, are later in
tum or hn-tlte‘l'd.u.l:“("‘.' h- }m' (hst_;mce. but are still reasonably
{urosm'ahle. mclu‘ m'g;“pl.“\\l 1-inducing effects and related effects on
e cosystem. as well as cumulative effects. Case law interpreting

remforced the need to analyze impacts regardless (;‘

.\'l.’}‘_\ ltas :

etT;*cts.\\‘lthin the

In sul

. in the United States.

Council oD Envtl. Quality,

,'v;p.u‘h. at
mtplvmuming t
Tmnshoundar_\'

:mplementatim\?
jemonstrating that t
jmpacts 13 part of customary law?

4. One of the primary reasons for conductin
i to inform the public of proposed

1. based on Jegal and po
agencies must includ
" mehoundary effects of propose

.aphic poundaries within the United States, and has also assumed
"EPA requires analv_\';j‘\s of major federal actions that take place
~outside of the United States that could have environmental
United States.

licy considerations, CEQ has determined

meaningful dialogue about the potentia

social costs of @ proposed activity. Pu

EIA regimes. See, €.8- Intl B

Operational Policy 4.01, at paras.
sssessment is thus closely linked

discussed next.

15-1

e analysis _of reasonably foreseeable
d actions in their analysis of proposed

Guidance on NEPA Analyses for Transboundary
94 (July 1. 1997). What are the practical difficulties in
his guidance? How could acceptance of the UNECE
EIA Treaty oOr similar agreement help to facilitate

Is this guidance
he obligation to study transboundary environmental

useful as State practice for

g environmental assessments

projects and to engage them 1n a

] benefits and environmental and

blic participation is included In many
ank for Reconstruction and Development.

6 (January 1999). Environmental

to the principle of public parucipation.

———

0. PUBLIC PARTICIPATION AND

" ‘The rights of public access to infor
|~nv WM G e .
ieving environmental protection

becoming i :
«coming increasingly recognized : .
Along with the exponentlal growth 1n

dc
.u,gn] ART1C ¢ . v
estic and international levels.

non-eover 1 1
sovernmental organizations

:\\'J < 3
) ‘-‘a;llv‘ the trend toward recognizin
wally affected communities. tO par

interested n

g the right ¢
ticipate 1N the en

ACCESS TO INFORMATION

mation and participation in

and sustainable development are

governments at both the

sustainable development

ht of the public. particularl_\'
yironment an

. transforming the way

|4".. 1
Evelopt R i o <
pment decisions that affect their lives 18 1T

qNernan 3 . »
itional policy is made.

Pssa s : N
Principle 10 of the Rio Declaration sets

Ydfameters S
Inf 3.,“_\‘{“" of the prmmples
nation and access to justice

1

of

n env

forth the general

ublic participation. access 10

'ironmental docisionnmking:
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